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highlights 


GENERAUZED  SYSTEM  OF  PREFERENCES 

Executive  order  amerxJmg .  1 1729 

STATE  AND  LOCAL  DEVELOPMENT 
COMPANIES 

S6A  proposes  to  expartd  sources  and  amounts  of  community 
injection  funds  authorized  to  assist  small  business  develop¬ 
ment;  comments  by  5-1-79 . . . .  11787 

FOREIGN  FUNDS  AND  ASSETS 

Treasury/Office  of  Foreign  Assets  Control  ameixts  regulations 
to  require  holding  of  certain  types  of  blocked  assets  in  interest- 
beari^  accounts  and  amends  Rcensing  policy  regarding  prop¬ 
erty  transfers;  effective  3-2-79  (3  documents) .  11764 

EMPLOYEE  RETIREMENT  BENEFITS 

Treasury/IRS  proposes  regulatiorts  relating  to  estate  arKf  gift 
tax  treatment  of  amounts  payable  under  certain  plans;  com¬ 
ments  by  5-1-79;  effective  after  12-31-76 .  11791 

PENSION  AND  WELFARE  BENEFITS 

Labor/P&WBP  specifies  circumstances  under  which  sever- 
artce  pay  plan  is  r)ot  a  pension  plan  urKler  Employee  Retire¬ 
ment  Income  Security  Act;  effective  retroactive  to  1-1-75  ......  11761 

INCOME  TAXES 

Treasury/IRS  issues  regulatkms  relating  to  support  test  for 
dependent  children  of  divorced  and  separated  parents;  com- 
rr»ents  and  hearing  requests  by  5-1-79 .  11789 

SOCIAL  SECURITY 

HEW/SSA  proposes  rules  regarding  protective,  vendor,  and 
two-party  payrnents  to  aid  families  with  dependent  chttdren; 
eorrwrtents  by  5-1-79  .  11803 

CHILD  ABUSE  AND  NEGLECT  GRANTS 

HEW/HOSO  anrxxjnces  availability  of  funds  for  States  for 
iscal  year  1979;  applications  by  5-31-79  (Part  V  of  this  issue)..  12012 

CHILD  CARE  FOOD  PROGRAM 

USDA/FNS  determines  national  average  payment  factors  and 
food  cost  factors  for  1-1  through  6-30-79  . 11805 

INDIAN-OWNED  BUSINESSES 

SBA  makes  small  business  concerns  eligible  for  assistance; 
effective  3-2-79 .  11750 

MIGRANT  AND  OTHER  SEASONALLY 
EMPLOYED  FARMWORKERS 

Labor/ETA  anrK)urx:»s  supplemental  furKfing  awards  for  Pro¬ 
gram  Year  1979;  effective  2-1-79 . 11856 

MIGRANT  AND  OTHER  SEASONALLY 
EMPLOYED  FARMWORKER  FAMILY  YOUTHS 

Labor/ETA  announces  conditions  for  competition  under  Youth 
Community  arK)  Conservation  Projects  and  Youth  Employment 
and  Training  Programs .  11857 

CONTINUED  INSIDE 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  'agencies  have  agreed  to  publish  all  documents  on  two  assigned  days  of  the  week  (Monday/ 
Thursday  or  Tuesday/Friday).  This  is  a  voluntary  program.  (See  OFR  notice  41  FR  32914,  August  6,  1976.) 


Monday 

Tueaday 

Wednesday 

Thursday 

Friday 

DOT/COAST  GUARD 

USOA/ASCS 

DOT/COAST  GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/ APHIS 

DOT/NHTSA 

USDA/ APHIS 

DOT/FAA 

USOA/FNS 

DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA//FSQS 

DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USOA/REA 

DOT/OPSO 

USDA/REA 

eSA 

MSPBVOPM* 

eSA 

MSPBVOPM* 

LABOR 

LABOR 

HEW/FDA 

HEW/FDA 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday. 

Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator,  Office 
of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Administration,  Washington,  D.C.  20408. 

*N0TE:  As  of  January  1,  1979,  the  Merit  Systems  Protection  Board  (MSPB)  and  the  Office  of  Personnel  Management  (0PM) 
will  publish  on  the  Tuesday/Friday  schedule.  (MSPB  and  0PM  are  successor  agencies  to  the  Civil  Service  Commission.) 


S  I 


Published  daily,  Monday  through  Friday  (no  pubiication  on  Saturdays.  Sundays,  or  on  official  Federal 
holidays),  by  the  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services 
Administration.  Washington.  DC.  20408.  under  the  Federal  Register  Act  (49  Stat  500,  as  amended:  44  U.S.C., 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of  the  Federal  Register  ( 1  CFR  Ch.  I).  Distribution 
is  made  only  by  the  Superintendent  of  Documents,  U.S.  Government  Printing  Office.  Washington,  D  C.  20402. 


The  Federal  Register  provides  a  uniform  system  for  making  available  to  the  public  regulations  and  legal  notices  issued 
by  Federal  agencies.  These  Include  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documents  having 
general  applicability  and  legal  eflect.  documents  required  to  be  published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  arc  on  file  for  public  inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the  issuing  agency. 


The  Federal  Register  will  be  furnished  by  mall  to  subscribers,  free  of  postage,  for  $5.00  per  month  or  $50  per  year,  payable 
in  advance.  The  charge  for  individual  copies  is  75  cents  for  each  issue,  or  75  cents  for  each  group  of  pages  as  actually  bound. 
Remit  check  or  money  order,  made  payable  to  the  Superintendent  of  Documents.  U.S.  Government  Printing  Office.  Washington. 
D  C.  20402. 


There  are  no  restrictions  on  the  republication  of  material  appearing  in  the  Federal  Register. 
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INFORMATION  AND  ASSISTANCE 

Questions  and  requests  for  specific  information  may  be  directed  to  the  following  numbers.  General  inquiries  may  be 
made  by  dialing  202-523>5240. 


FEDERAL  REGISTER,  Daily  Issue; 

Subscription  orders  (GPO) .  202-783-3238 

Subscription  problems  (GPO) .  202-275-3054 

‘‘Dial  -  a  -  Reg”  (recorded  sum¬ 
mary  of  highlighted  documents 
appearing  in  next  day’s  issue). 

Washington.  D.C .  202-523-5022 

Chicago.  Ill .  312-663-0884 

Los  Angeles.  Calif .  213-688-6694 

Scheduling  of  documents  for  202-523-3187 

publication. 

Photo  copies  of  documents  appear-  523-5240 

ing  in  the  Federal  Register. 

Corrections .  523-5237 

Public  Inspection  Desk .  523-5215 

Finding  Aids .  523-5227 

Public  Briefings:  ‘‘How  To  Use  the  523-5235 

Federal  Register.” 

Code  of  Federal  Regulations  (CFR)..  523-341 9 

523-3517 

Finding  Aids .  523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and  Proclama-  523-5233 

tions. 

Weekly  Compilation  of  Presidential  523-5235 

Documents. 

Public  Papers  of  the  Presidents .  523-5235 

Index .  523-5235 

PUBLIC  LAWS: 

Public  Law  numbers  and  dates .  523-5266 

523-5282 

Slip  Law  orders  (GPO)  .  275-3030 

U.S.  Statutes  at  Large .  523-5266 

523-5282 

Index .  523-5266 

523-5282 

U.S.  Government  Manual .  523-5230 

Automation .  523-3408 

Special  Projects .  523-4534 


HIGHLIGHTS— Continued 


U.S.  MILITARY  ACADEMY 

DOD/Army  updates  regulations  governing  admission;  effective 

2- 1-79 .  11781 

FORMER  FEDERAL  PRISON  INMATES 

Justice/ Federal  Prison  Industries  adopts  rules  governing  com¬ 
pensation  awards  paid  for  injuries  sustained  while  working  in 
prison;  effective  3-2-79 .  11759 

FEDERAL  EMPLOYMENT 

EEOC,  Justice,  Labor,  and  Treasury  issues  policy  on  uniform 
guidelines  for  employee  selection  procedures;  effective 

3- 2-79  (Part  IV  of  this  issue) .  1 1996 

SURFACE  COAL  MINING 

Interior/SMRE  solicits  public  views  on  petition  to  amend  regu¬ 
lations  regarding  financial  interest  restrictions  for  employees  of 
State  regulatory  authorities;  comments  by  4-2-79 .  11795 

NEW  DRUGS 

HEW/ FDA  announces  hearing  on  safety  and  effectiveness  of 
propoxyphene-containing  drug  products;  hearing  on  4-6-79; 

comments  by  5-23-79 .  11837 

HEW/FDA  grants  hearing  on  proposal  to  withdraw  approval  of 
applications  for  Alevaire;  prehearing  conference  on  4-3-79; 
requests  to  participate  by  4-2-79;  disclosure  of  information  by 
5-1-79 .  11835 

ANTIBIOTIC  DRUGS 

HEW/FDA  proposes  to  delete  histamirre  test  required  for 
chloramphenicol  injectable  certification  for  human  and  veteri¬ 
nary  use;  comments  by  5-1-79 .  11788 


CERTAIN  INHALATION  ANESTHETIC  DRUGS 

HEW/FDA  stays  regulation  requiring  manufacturers  to  deter¬ 
mine  by  animal  studies  potential  for  cancer  and  birth  defects; 
effective  3-2-79;  comments  by  5-1-79 .  11753 

BIOLOGICS 

HEW/FDA  clarifies  bulk  sterility  test  requirements;  effective 
3-2-79 .  11754 

ANIMAL  DRUGS 

HEW/ FDA  approves  labeling  revisions  for  an  injectable  pros¬ 
taglandin  for  use  in  mares;  effective  3-2-79 .  11754 


GRAIN  STANDARDS 

USDA/ Federal  Grain  Inspection  Service  proposes  rules  re¬ 
garding  methods  and  procedures  and  inspection,  weighing, 
and  equipment  testing  and  performance  requirements;  com¬ 


ments  by  5-1-79  (Part  III  of  this  issue) .  11920 

UPLAND  COTTON 

USDA/Sec’y  revises  national  program  acreage  for  1970  crop; 
effective  3-2-79 .  11805 


PESTICIDES 

EPA  issues  notice  of  intent  to  hold  a  hearing  regarding  cancel¬ 
lation  of  registrations  of  certain  uses  of  products  containing 
dibromocholoropropane;  requests  to  participate  by  4-16-79...  11822 

CARBON  STEEL  PLATE  FROM  TAIWAN 

ITC  institutes  investigation  to  determine  impact  of  imports  on 
U.S.  industry;  hearing  on  4-3-79 .  11854 
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HIGHLIGHTS— Continued 


MEETINGS— 

I  USOA/Office  of  Transportation;  Rural  Transportation  Advi¬ 
sory  Task  Force.  3-14  and  3-1 5-79 .  1 1806 

CRC:  State  Advisory  Committees:  Alaska.  3-16.  Illinois. 

3-21.  Iowa.  3-20.  Missouri.  3-14,  New  Hampshire,  3-20, 

Ohio,  3-24,  South  Dakota,  3-23,  and  Wyoming,  3-17-79 

(8  documents) _ L .  11817,11818 

DOD/Army:  National  Board  for  the  Promotion  of  Rifle  Prac¬ 
tice.  Executive  arKj  Budget  Committees,  3-29-79 .  11821 

Sec’y:  Defense  Science  Board  Task  Force,  3-22  and 

3-23-79 .  11821 

EPA:  Science  Advisory  Board,  Ecology  Committee,  3-19 

and  3-20-79 .  11828 

Science  Advisory  Board.  Environmental  Health  Advisory 
Committee,  Study  Group  on  Pesticide  Tolerances, 

3-21-79 .  11829 

HEW/FDA:  Board  of  Tea  Experts.  3-12  and  3-13-79  .  11834 

Interior/NPS;  Gateway  National  Recreation  Area  Advisory 

Commission,  3-19-79 .  1 1854 

Joint  Board  for  the  Enrollment  of  Actuaries;  Advisory  Com¬ 
mittee  on  Actuarial  Examinations,  4-2-79 .  11854 

Justice/LEAA;  National  Minority  Advisory  Council,  3-15 

through  3-1 7-79 .  11854 

MWSC;  Studies  on  youth,  inflation,  and  agriculture,  3-1 3-79  1 1869 
NASA:  Aeronautics  Advisory  Committee,  Subcommittee  on 

Aviation  Safety  Reporting  System,  3-14  and  3-15-79 ..  11868 


Aeronautics  Advisory  Committee,  Informal  Ad  Hoc  Adviso¬ 
ry  Subcommittee  on  High-Speed  Research  Activity  Re¬ 
view,  3-14  and  3-15-79 .  11868 

Aeronautics  Advisory  Committee,  Informal  Ad  Hoc  Adviso¬ 
ry  Subcommittee  on  Vertical  Take-Off  and  Landing 

Technology  Requirements.  3-14  and  3-15-79 . .  11869 

Space  Systems  and  Technology  Advisory  Committee, 

Informal  Ad  Hoc  Advisory  Subcommittee  on  Liquid  Pro¬ 
pulsion  Technology  Future  Requirements,  3-21  and 
3-22-79 .  11869 

RESCHEDULED  MEETINGS— 

CRC:  Maryland  Advisory  Committee.  4-3-79 .  11818 

National  Commission  on  Air  Quality:  Effects  of  and  means  of 
preventing  air  pollution,  3-19-79 .  1 1869 

AMENDED  MEETING— 

HEW/CDC:  Secretary’s  Conference  on  Influenza,  3-6-79 ...  11831 

SUNSHINE  ACT  MEETINGS .  11889 

SEPARATE  PARTS  OF  THIS  ISSUE 

Part  H.  Labor/ESA .  11912 

Part  III.  USDA/Federal  Grain  Inspection  Service .  11920 

Part  IV,  EEOC.  Justice,  Labor,  and  Treasury .  11996 

Part  V.  HEW/HDSO .  12012 


reminders 

(The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal  Register  users.  Inclusion  or  exclusion  from  this  list,  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not  include  effective  dates  that  occur  within  14  days  of  publication.) 


Rules  Going  Into  Effect  Today 


Note:  There  were  no  items  eligible  for 
inclusion  in  the  list  of  Rules  Going  Into 
Effect  Today. 


Rules  Going  into  Effect 
March  4,  1979 


Labor/OSHA— Occupational  exposure  to  cot¬ 
ton  dust;  cotton  waste  processors  and  users. 

lifting  of  administrative  stay . .  5438; 

1-26-79 


List  of  Public  Laws 


Note:  No  public  laws  have  been  received 
by  the  Office  of  the  Federal  Register  for 
assignment  of  law  numbers  and  inclusion  in 
today's  listing. 

[Last  Listing  Jan.  24, 1979] 
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contents 


THE  PRESIDENT  ARMY  department 


DISEASE  CONTROL  CENTER 


Executive  Orders 

Generalized  system  of  prefer¬ 
ences.  amending  (EO  12124) ...  11729 


Rules 

Military  Academy:  admission .  11781 

Notices 


Meeting; 

Secretary's  Conference  on  In¬ 
fluenza;  correction .  11831 


EXECUTIVE  AGENCIES 


ACTUARIES,  JOINT  BOARD  FOR 
ENROLLMENT 

Rules 

Actuarial  services  under  ERISA; 
clarification .  11751 

Notices 

Meetings: 

Actuarial  Examinations  Advi¬ 
sory  Committee .  11854 

AGRICULTURAL  MARKETING  SERVICE 
Rules 

Lemons  grown  in  Ariz.  and  - 

Calif .  11746 

Onions  grown  in  S.  Texas .  11746 

Oranges  (navel)  grown  in  Ariz. 
and  Calif .  11745 

Proposed  Rules 

Cranberries  grown  in  Mass, 
etal .  11785 


AGRICULTURE  DEPARTMENT 

See  also  Agricultural  Marketing 
Service;  Animal  and  Plant 
Health  Inspection  Service: 
Federal  Grain  Inspection 
Service;  Pood  and  Nutrition 
Service;  Transportation  Of¬ 
fice,  Agriculture  Department. 

Notices 

Committees;  establishment,  re¬ 
newals,  terminations,  etc.: 

Human  Nutrition  Advisory 

Committee .  11806 

Cotton,  upland;  target  price, 
acreage,  etc .  11805 

AIR  QUALITY,  NATIONAL  COMMISSION  ON 
Notices 

Meeting .  11869 

ALCOHOL,  TOBACCO  AND  FIREARMS 
BUREAU 

Proposed  Rules 

Firearms  regulations:  withdraw¬ 


al .  11795 

Notices 

Firearms,  granting  of  relief .  11884 


ANIMAL  AND  PLANT  HEALTH  INSPECTION 
SERVICE 

Rules 

Livestock  and  poultry  quaran¬ 
tine: 

Exotic  Newcastle  disease .  11748 


Meetings: 

Promotion  of  Rifle  Practice, 
National  Board .  11821 


BLIND  AND  OTHER  SEVERELY 
HANDICAPPED,  COMMITTEE  FOR 
PURCHASE  FROM 

Notices 

Procurement  list,  1979;  addi¬ 
tions  and  deletions  (2  docu¬ 
ments)  .  11820,  11821 


CIVIL  AERONAUTICS  BOARD 


Notices 

Hearings,  etc.: 

Air  Wisconsin,  Inc .  11806 

American  Airlines,  Inc.  (2  doc¬ 
uments) .  11807 

Arizona  service  investigation  .  11809 
Former  large  irregular  air 

service  investigation .  11811 

Institutional  control  of  air 

carriers  investigation .  11811 

Oakland  service  case .  11811 

Reno-Chicago  show-cause  pro¬ 
ceedings  .  11811 

Sky  West  Aviation.  Inc  .  11811 

Trans  World  Airlines,  Inc .  11815 

Meetings:  Sunshine  Act  (4  docu¬ 
ments)  .  11889,  11890 


CIVIL  RIGHTS  COMMISSION 
Notices 

Meetings;  State'  advisory  com¬ 


mittees: 

Alaska .  11817 

Illinois .  11817 

Iowa .  11817 

Maryland .  11818 

Missouri  .  11818 

New  Hampshire .  11818 

Ohio .  11818 

South  Dakota .  11818 

Wyoming .  11818 


COMMERCE  DEPARTMENT 

See  Industry  and  Trade  Admin¬ 
istration:  Maritime  Adminis¬ 
tration;  National  Oceanic  and 
Atmospheric  Administration. 

DEFENSE  DEPARTMENT 

See  also  Army  Department. 

Rules 

Guard/Reserve  forces  facilities 
projects;  acquisition  of  facili¬ 


ties  policy .  11774 

Notices 

Meetings: 

Science  Board  task  force .  11821 


EMPLOYMENT  AND  TRAINING 
ADMINISTRATION 

Notices 

Migrant  and  other  seasonally 
employed  farmworker  pro¬ 
grams: 

Funding,  supplemental  .  11856 

Unemployment  compensation, 
emergency: 

Federal  supplemental  or  ex¬ 
tended  benefits;  "on”  and 
"off”  indicators;  various 
States  (2  documents) .  11855 

Youth  Employment  and  Dem¬ 
onstration  Projects  Act  pro¬ 
grams: 

Youth  community  conserva¬ 
tion  improvement  projects, 
etc.;  condition  for  competi¬ 
tion  .  11857 

EMPLOYMENT  STANDARDS 
ADMINISTRATION 

Notices 

Minimum  wages  for  Federal  and 
federally-assisted  construc¬ 
tion;  general  wage  determina¬ 
tion  decisions,  modifications, 
and  supersedeas  decisions 
(Ariz.,  Fla.,  Idaho,  Nev.  and 
S.C.) .  11912 


ENERGY  DEPARTMENT 

See  also  Federal  Energy  Regula¬ 
tory  Commission. 

Notices 

Environmental  statements, 
availability,  etc.: 

Lawrence  Livermore  Site,  et 
al.,  Calif .  11821 

ENVIRONMENTAL  PROTECTION  AGENCY 

Proposed  Rules 

Air  quality  implementation 
plans;  approval  and  promul¬ 
gation  various  States,  etc.; 

District  of  Columbia;  with¬ 


drawal  .  11798 

Louisiana .  11798 


Air  pollution  control,  new  motor 
vehicles  and  engines; 

Trucks  and  vehicles,  light- 
duty,  diesel;  particulates 
emission  standard;  change 
in  hearing  date .  11802 
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CONTENTS 


Notices 

Meetings: 

Ecology  Committee .  11828 

Environmental  Health  Adviso¬ 
ry  Committee .  11829 

Pesticide  registration,  cancella¬ 
tion.  etc.: 

Dibromochloropropane:  hear¬ 
ing  .  11822 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Rules 

Employee  selection  procedures; 
uniform  guidelines;  clarifica¬ 


tion  and  interpretation  .  11996 

Notices 

Meetings;  Sunshine  Act .  11890 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Notices 

Meeting!?;  Sunshine  Act .  11890 


FEDERAL  CONTRACT  COMPLIANCE 
PROGRAMS  OFFICE 

Rules 

Employee  selection  procedures; 
uniform  guidelines;  clarifica¬ 
tion  and  interpretation  .  11996 

FEDERAL  DEPOSIT  INSURANCE 
COMMISSION 

Notices 

Meetings;  Sunshine  Act  (2  docu¬ 
ments)  .  11890.  11891 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notices 

Meetings;  Sunshine  Act .  11891 

FEDERAL  GRAIN  INSPECTION  SERVICE 
Proposed  Rules 

Grain  standards; 

Inspection  and  weighing  re¬ 
quirements,  etc .  11920 

FEDERAL  HIGHWAY  ADMINISTRATION 
Rules 

Engineering  and  traffic  oper¬ 
ations; 

Truck  weighing  station  con¬ 
struction  items  cost;  Federal 
participation;  rescission .  11754 

FEDERAL  INSURANCE  ADMINISTRATION 
Rules 

Flood  elevation  determinations: 

West  Virginia  (4  docu¬ 
ments) .  11755-11757 

Wisconsin .  11758 

Wyoming .  11758 

FEDERAL  MARITIME  COMMISSION 
Notices 

Meetings:  Sunshine  Act .  11891 


FEDERAL  MINE  SAFETY  AND  HEALTH 


REVIEW  COMMISSION 
Notices 

Meetings;  Sunshine  Act .  11891 

FEDERAL  PRISON  INDUSTRIES 
Rules 

Inmate  accident  compensation; 
award  change .  11759 

FEDERAL  RESERVE  SYSTEM 
Rules 

Meetings:  public  observation 

rules .  11750 

Truth-in-lendlng  (Regulation 
Z): 

Publication  of  Supplements  I 

through  VI;  correction .  11749 

Notices 

Meetings;  Sunshine  Act .  11891 

Applications,  etc.: 

First  National  Boston  Corpo¬ 
ration  et  al .  11829 

Missouri  Country  Bancshares. 

Inc .  11830 

SWG  Financial  Enterprises. 

Inc .  11830 

T.N.B.  Financial  Corp .  11830 

Wells  Fargo  &  Co .  11830 

FEDERAL  TRADE  COMMISSION 
Notices 

Meetings;  Sunshine  Act  (2  docu¬ 
ments) .  11892 

Premerger  notification  waiting 
period;  early  terminations: 
Associated  Newspaper  Group 

Ltd .  11831 

Chicago  Bridge  &  Iron  Co .  11831 


FOOD  AND  DRUG  ADMINISTRATION 
Rules 

Animal  drugs,  feeds,  and  related 


products: 

Dinoprost  tromethamine  ster¬ 
ile  solution .  11754 

Biological  products: 

Bulk  sterility  test  require¬ 
ments;  clarification .  11754 

Human  drugs: 

Inhalation  anesthetic  drugs; 
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TiUe  3— 

The  President 


Executive  Order  12124  of  February  28,  1979 

Amending  the  Generalized  System  of  Preferences 


By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes  of  the 
United  States  of  America,  including  Title  V  and  Section  604  of  the  Trade  Act 
of  1974  (88  Stat.  2066, 19  U.S.C.  2461  et  seq.;  88  Stat.  2073, 19  U.S.C.  2483),  and 
as  President  of  the  United  States  of  America,  in  order  to  modify,  as  provided 
by  Section  504(c)  of  the  Trade  Act  of  1974  (88  Stat.  2070, 19  U.S.C.  2464(c)),  the 
limitations  on  preferential  treatment  for  eligible  articles  from  countries  desig¬ 
nated  as  beneficiary  developing  countries,  and  to  adjust  the  original  designa¬ 
tion  of  eligible  articles  taking  into  account  information  and  advice  received  in 
fulfillment  of  Sections  503(a)  and  131-134  of  the  Trade  Act  of  1974  (88  Stat. 
2069, 19  U.S.C.  2463(a);  88  Stat.  1994, 19  U.S.C.  2151-2154),  it  is  hereby  ordered 
as  follows: 

Section  1.  In  order  to  subdivide  existing  items  for  purposes  of  the  Generalized 
System  of  Preferences  (GSP),  the  Tariff  Schedules  of  the  United  States  (TSUS) 
(19  U.S.C.  1202)  are  modified  as  provided  in  Annex  I,  attached  hereto  and 
made  a  part  hereof. 

Section  2.  Annex  II  of  Executive  Order  No.  11888  of  November  24,  1975,  as 
amended,  listing  articles  that  are  eligible  for  benefits  of  the  GSP  when 
imported  from  any  designated  beneficiary  developing  country,  is  further 
amended  as  provided  in  Annex  II,  attached  hereto  and  made  a  part  hereof. 

Section  3.  Annex  III  of  Executive  Order  No.  11888,  as  amended,  listing  articles 
that  are  eligible  for  benefits  of  the  GSP  when  imported  from  all  designated 
beneficiary  countries  except  those  specibed  in  General  Headnote  3(c)  (iii)  of 
the  TSUS,  is  amended  by  substituting  therefor  the  new  Annex  III,  attached 
hereto  and  made  a  part  hereof. 

Section  4.  General  Headnote  3(c)(iii)  of  the  TSUS,  listing  articles  that  are 
eligible  for  benefits  of  the  GSP  except  when  imported  from  the  beneficiary 
countries  listed  opposite  those  articles,  is  amended  by  substituting  therefor  the 
new  Annex  IV,  attached  hereto  and  made  a  part  hereof. 

Section  5.  General  Headnote  3(c)(i)  of  the  TSUS  is  modified — 

(i)  by  adding,  in  alphabetical  order,  to  the  list  of  independent  designated 
beneficiary  developing  countries  for  the  purposes  of  the  Generalized  System 
of  Preferences  “Comoros”,  “Djibouti”,  and  “Seychelles”;  and  by  deleting  from 
the  list  of  non-independent  designated  beneficiary  developing  countries  and 
territories  “Comoro  Islands”,  “French  Territory  of  the  Afars  and  Issas”,  and 
“Seychelles.” 

(ii)  by  deleting  from  the  list  of  independent  designated  beneficiary  developing 
countries  “Central  African  Republic”,  “Congo  (Brazzaville)”,  “Maidive  Is¬ 
lands”,  and  “Republic  of  China”,  and  by  substituting  therefor,  in  alphabetical 
order,  “Central  African  Empire”,  “Congo”,  “Maldives”,  and  “Taiwan”,  respec¬ 
tively. 

(iii)  by  deleting  from  the  list  of  non-independent  designated  beneficiary 
developing  countries  “Falkland  Islands  (Malvinas)  and  Dependencies”,  "Pit- 
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caim  Island",  and  “Spanish  Sahara",  and  by  substituting  therefor,  in  alpha¬ 
betical  order,  “Falkland  Islands  (Islas  Malvinas)”,  “Pitcairn  Islands",  and 
"Western  Sahara",  respectively. 

(iv)  by  deleting  from  the  list  of  non-independent  designated  beneficiary 
developing  countries  “Portuguese  Timor." 

Section  6.  The  amendments  made  by  this  Order  shall  be  effective  with  respect 
to  articles  that  are  both:  (1)  imported  on  or  after  January  1.  1976,  and  (2) 
entered,  or  withdrawn  from  warehouse,  for  consumption  on  or  after  March  1, 
1979. 

Section  7.  Effective  March  1,  1980,  Annex  II  to  Executive  Order  11888,  as 
amended,  is  further  amended  by  deleting  item  652.97,  TSUS. 

THE  WHITE  HOUSE, 

February  28,  1979. 
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.ViNEX  I 

GENERAL  MODIFICATIONS  OF  THE  TARIFF  SCHEDULES  OF  THE  UNITED  STATES 


NOTES; 

1.  Bracketed  natter  is  included  to  assist  in  the  understand  ini?  of 
the  ordered  modifications. 

2.  The  following  items,  with  or  without  preceding  superior  descriptions, 
supersede  natter  now  in  the  Tariff  Schedules  of  the  United  States 
(TSUS).  The  items  and  superior  descriptions  are  set  forth  in  colu^inar 
form  and  material  in  such  columns  is  inserted  in  the  columns  of  the 
TSUS  designated  "Item",  ’’Articles",  "Rates  of  Duty  1",  and  "Rates  of 
Duty  2",  respectively. 

Subj’ct  to  the  above  notes  .the  TSUS  is  modified  as  follows: 


1.  Item  361.20  is  superseded  by: 

I  Floor  coverings  .  .  .;] 

{ Other:] 

”361.21  With  over  50  percent  by  weight 

of  the  fibers,  exclusive  of 


any  core,  being  jute . :  8Z  ad  val. 

361.22  Other . :  8Z  ad  val. 


2.  Item  386.08  is  superseded  by: 

[Articles  not  specially  provided  for, 
of  textile  materials:] 

[Lace  or  net  articles  .  .  .:] 


"386.06  Of  wool . ;  252  ad  val. 

Other;  ; 

336.07  Shoe  uppers . :  252  ad  val. 

386.09  Other . :  252  ad  val. 


3.  Item  387.30  is  superseded  by: 

[Articles  not  specially  provided  for, 
of  textile  materials:] 

[  Other  articles,  not  ornamented:] 

[  Of  vegetable  fibers,  except 


cotton:]  : 

"Other :  ; 

387.32  Of  jute . :  6.52  ad  val. 

387.34  Other . :  6.52  ad  val. 


4.  Item  648.81  is  superseded  by: 

[  Pliers,  nippers,  and  pincers  .  .  . :] 
[Pliers,  nippers,  and 
pincers  .  .  .:] 

"Slip-joint  pliers; 

648,80  Not  forged,  valued  not 


over  $6  per  dozen . :  202  ad  val. 

648.82  Other . :  202  ad  val. 


5.  Item  652.98  is  superseded  by: 

[Hangars  and  other  buildings,  bridges,- 
bridge  sections  .  .  .:] 

"Other; 

652.97  Offshore  oil  and  natural  gas 

drilling  and  production 


platforms . 9.52  ad  v.il. 

652.99  Other . :  9.52  ad  val. 


352  ad  val . 
352  ad  val. 


902  ad  val, 

902  .id  val. 
902  ad  val." 


402  ad  val. 
402  ad  val." 


602  ad  va I . 
602  ad  val. 


452  ad  v.il. 
452  ad  val ." 
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6.  I  tons  653.49  and  653.51  are  superseded  by: 


[Stoves,  central-heating 
furnaces  .  .  . :  | 

Stoves  (except  hibachis)  wholly 
or  almost  wholly  of  cast-iron,  and 
,  parts  thereof  wholly  or  almost 

wholly  of  cast-iron . 

Ocher . . 


7.  Item  oJ5.32  is  superseded  by: 

[Radiotelegraphic  and 
rad ioCe lephon ic  .  . 

"Record  players,  phonographs, 
record  changers,  turntables, 
and  Cone  arms,  and  parts  of 
the  foregoing: 

685.34  Tone  arms  and  parts  thereof. 

685.36  Ocher . 


8.  Item  731.60  is  superseded  by: 

"Equipment  designed  for  sport  fish¬ 
ing,  fishing  tackle,  and  parts  of 
such  equipment  and  Cackle,  all  Che 
foregoing  not  specially  provided  for: 


Artificial  baits  and  flies. 
Other . 


9. (a)  Item  732.37  is  superseded  by: 

(Parts  of  bicycles:] 

"732.38  Three  speed  hubs  whether  or  not 

incorporating  a  coaster  brake; 
caliper  brakes;  multiple  free¬ 
wheel  sprockets . 

732.39  Ocher  parts  of  bicycles . 


(b)  Conforming  change:  Item  912.10  is 
modified  by  deleting  "and  732.37"  and 
substituting  ",  732.38,  and  732.39" 
in  lieu  thereof. 

).  Item  791.25  is  superseded  by: 

[Leather  cut  or  wholly  or 
partly  .  .  .  r| 

"Ocher : 

191.24  Uppers  lasted  or  otherwise 

fabricated  with  midsoles  or 
insoles . 

791.26  Ocher . 


6%  ad  val. 
6T  ad  va I . 


5.5Z  ad  val. 
5.5Z  ad  val. 


12. 5Z  ad  val. 
12. 5Z  ad  val. 


1 5Z  ad  v.a  1  . 
I  5Z  ad  va  I . 


5Z  ad  val. 
5Z  ad  val. 


45Z  aJ  v,i.. 
45 Z  ad  val. 


35Z  ad  va  I . 
35 Z  ad  val. 


55Z  ad  val. 
55Z  ad  val. 


30Z  ad  val. 
30Z  a.l  val. 


15Z  ad  val. 
15Z  ad  val.' 
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ANNEX  II 
-1- 

Ann>?x  II  Co  Executive  Order  No.  IlSSS,  as  amended  by  Executive  Orders 
Nos.  11905,  11934,  11974,  12032,  12041,  and  12104  and  Proclamation  Nos.  4551 


and  4632  is*  amended  — 


(a)  by  deleting  the  following  TSUS  item  numbers: 


106.70 

254.56 

610.66 

702.47 

107.48 

254.58 

610.71 

706.47 

107.65 

304.40 

612.40 

708.57 

107.80 

304.58 

622.40 

708.91 

121.15 

308.35 

632.60 

710.36 

121.55 

308.55 

646.82 

722.55 

121.56 

355 . 20 

630.83 

724.35 

146.12 

364.14 

650.89 

725.32 

147.36 

365.05 

651.13 

726.90 

148.25 

408.40 

651.45 

731.10 

152.54 

417.22 

651.51 

731.30 

152.58 

418.24 

651.62 

731.50 

154.40 

418.78 

652.98 

731.60 

154.55 

420.78 

653.25 

732.62 

151.53 

420.98 

653.51 

734.20 

161.69 

422.24 

657.30 

735.09 

162.11 

426.34 

660.42 

737.35 

177.12 

427.08 

676.20 

740.75 

200.06 

427.16 

680.52 

741.15 

200.91 

437.24 

680.54 

748.15 

220.50 

455.16 

682.60 

743.40 

222.34 

455.30 

683.15 

751.15 

240.10 

460.60 

684.10 

756.40 

240.12 

465.15 

684.70 

760.33 

240.21 

473.32 

685.40 

774.35 

240.30 

473.50 

686.24 

790.07 

240.34 

522.71 

687 . 30 

790.59 

240.50 

531.21 

688.30 

791.17 

240.56 

544.11 

696.10 

245. OC 

545.31 

696.50 

245.20 

546.21 

702.14 

252.25 

603.45 

702.20 

FEDERAL  REGISTER,  VOL  44,  NO.  43— FRIDAY.  MARCH  2,  1979 


11734 


THE  PRESIDENT 


A>>NEX  II 


(b)  by  aJding  in  numerical  sequence,  the  following  TSUS  item  numbers: 


11?. 94 

361.21 

603.50 

652.99 

113.30 

366.84 

607.65 

653.30 

131.33 

370.17 

612.02 

653.52 

1  34 . 93 

336.09 

612.60 

680.53 

140.09 

337.32 

612.63 

630.54 

140. 14 

403.40 

622.25 

630.55 

140.33 

405.45 

624.40 

630 . 56 

143.32 

407.12 

624.42 

635 . 34 

149,15 

417.20 

624.50 

688.20 

153.02 

419.00 

628.40 

700.54 

153.03 

420.02 

628.50 

702.08 

153.28 

420.82 

629.26 

702.25 

156.35 

426.12 

642.08 

702.40 

156.45 

427.60 

6i',  14 

710.34 

161.75 

445.20 

644.28 

711.30 

166.30 

460.35 

646.04 

713.17 

176.15 

460.70 

646.88 

723.32 

176.70 

470.15 

646.89 

728.20 

182. 10 

473.62 

648.80 

730.77 

188.34 

473.78 

648.89 

731.70 

204.40 

490.30 

649.71 

732.38 

222.44 

494.40 

649.89 

734.40 

222.62 

514.44 

650.15 

734.42 

240.38 

515.54 

650.21 

734.54 

240.40 

517.21 

650.31 

748.20 

240.58 

517.24 

650.45 

750.32 

254.63 

520.39 

650.56 

771.45 

306.53 

540.47 

650.79 

773.20 

306.71 

545.35 

651.33 

790.60 

308.51 

546.23 

651.49 

791.20 

303.80 

601.54 

652.93 

791.26 

337.20 

602.30 

652.97 

791.70 

792.30 
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TSUS  I ten  Nunber 


106.70 

148.72 

222.  10 

365.05 

107.48 

148.77 

222.34 

389.61 

107.65 

149.50 

240.02 

403.58 

107.30 

152.43 

240. 10 

403.79 

114.05 

152.54 

240.12 

403 .40 

121.15 

152.58 

240.16 

408.75 

121.52 

154.40 

240.19 

416.05 

121.55 

154.55 

240.21 

417.22 

121.56 

155.20 

240.30 

418.24 

130.35 

155.35 

240.34 

413.78 

130.40 

156.40 

240.50 

420.78 

135.51 

161.53 

240.56 

420.93 

135.80 

161.69 

245.00 

422.24 

135.90 

162.  ll 

245.20 

422.76 

136.00 

168.15 

252.25 

425.84 

136.;  30 

176.33 

254.56 

426.34 

136.80 

177.12 

254.58 

427.08 

136.92 

177.72 

256.60 

427.16 

137.40 

182.90 

256.85 

437.16 

137.71 

184.65 

304.04 

437.24 

137.75 

186.20 

304.40 

437.64 

138.05 

186.40 

304.44 

446.10 

140.21 

190.68 

304.48 

455.16 

140.25 

192.85 

304.58 

455.30 

141.35 

200.06 

305.22 

460.60 

14 1 .  i5 

200.91 

305.28 

461.15 

141.70 

202.40 

305.30 

465.15 

141.77 

202.62 

306.52 

465.70 

145.08 

203.20 

308.30 

466.05 

145.53 

206.45 

308.35 

473.32 

145.60 

206.47 

308.50 

473.50 

14p.  12 

206.60 

308.55 

473.52 

146.22 

206.98 

319.01 

473.56 

146 . 44 

220.10 

319.03 

473.82 

147.33 

220.15 

319.05 

493.21 

147.36 

220.20 

319.07 

511.31 

147.80 

220.25 

335.50 

514.11 

147.85 

220.35 

347 . 30 

514.54 

147.83 

220.37 

355.04 

516.24 

148.12 

220.41 

355.20 

516.71 

148.25 

220.48 

360.35 

516.73 

148.35 

220.50 

364.14 
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TSUS  Item  Number 


516.74 

653.25 

702.20 

737.30 

516.76 

653.47 

702.45 

737.35 

518.41 

653.48 

702.47 

737.50 

520.35 

653.70 

703.20 

737.80 

522.71 

653.85 

703.65 

737.95 

531.21 

653.93 

703.75 

740.10 

533.26 

657.24 

704.34 

740.30 

535.31 

657.30 

706.40 

740.34 

544.11 

660.42 

706.47 

740.38 

545.31 

660.44 

708.57 

740.75 

545.37 

662.18 

708.91 

741.15 

545.53 

662.35 

710.36 

741.20 

545.65 

672.  10 

713.15 

741.50 

545.81 

674.56 

713.19 

745.08 

545.85 

676.20 

722.55 

748.12 

546.21 

676.23 

724.35 

748.15 

547.41 

676.52 

725.32 

748.40 

603.45 

678.50 

726.70 

750.05 

610.66 

682.60  ‘ 

726.90 

750.35 

610.71 

683.15 

727.31 

751.05 

612.03 

683.70 

730.25 

751.10 

612.06 

683.80 

730.27 

751.15 

612.15 

684. 10 

730.29 

751.20 

612.40 

684.50 

730.41 

756.40 

613.15 

684.70 

731.10 

760.38 

622.40 

635.24 

731.30 

760.65 

626.22 

685.40 

731.50 

772.03 

632.60 

685.90 

732.62 

772.35 

646.82 

686.24 

734.10 

772.51 

646.86 

686 . 30 

734.20 

772.97 

646.93 

687.30 

734.25 

773.10 

649.75 

688.10 

734.30 

774.35 

650.83 

688.12 

734.34 

774.60 

650.87 

688.30 

734.51 

790.07 

650.89 

688.40 

734.56 

790.39 

651.01 

690.15 

734.60 

790.59 

651.13 

692.27 

734.75 

790.61 

651.45 

696.10 

734.87 

790.62 

651.51 

696.35 

735.09 

790.70 

651.62 

696.50 

735.11 

791.17 

652.84 

702. 14 

735.20 

791.80 

653.02 

702.15 

737.25 

792.50 

792.60 

792.75 
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"(iLi)  The  fallowing  designated  eligible  articles  provided  for  in  TSUS  item 
numbers  preceded  by  the  desig’nation  "A*",  if  imported  from  a  beneficiary 
developing  country  set  opposite  the  TSUS  item  numbers  listed  below,  are  not 
entitled  to  the  duty-free  treatment  provided  for  in  subdivision  (c)(il)  of 
this  headaote: 


TSUS 

Country  or 

TSUS 

Country  or 

item  No . 

territory 

item  No. 

territory 

106 . 70 

Mexico 

148.25 

Mexico 

107.48 

Argentina 

148.35 

Mexico 

107.65 

Bangladesh 

148.72 

Chile 

107.80 

Argentina 

148.77 

Republic  of  Korea 

114.05 

Republic  of  Korea 

149.50 

Mexico 

121.15 

Mexico 

152.43 

Dominican  Republic 

121.52 

Tnd  ia 

152.54 

Brazil 

121.55 

India 

152.58 

India 

121.56 

Argentina 

154.40 

Taiwan 

130.35 

Argentina 

154.55 

Taiwan 

130.40 

Mexico 

(Argentina 

135.51 

Mexico 

(Brazil 

135.80 

Nicaragua 

(Colombia 

135.90 

Mexico 

(Dominican  Republic 

136.00 

Dominican  Republic 

(El  Salvador 

136.30 

Mexico 

(Guatemala 

136.80 

Mexico 

155.20 

( Guy  ana 

136.92 

Israel 

(India 

137.40 

Mexico 

(Jamaica 

137.71 

Mexico 

(Nicaragua 

137.75 

Costa  Rica 

(Panama 

138.05 

Mexico 

(Peru 

140.21 

Mexico 

(Philippine  Republic 

140.25 

Mexico 

( Ta iwan 

141.35 

Turkey 

(Thailand 

141.55 

Dominican  Republic 

155.35 

Barbados 

141.70 

Taiwan 

156.40 

( Brazil 

141.77 

Mexico 

(Ivory  Coast 

145.08 

Philippine  Republic 

161.53 

Egypt 

145.53 

Turkey 

161.69 

Mexico 

145.60 

Taiwan 

162.11 

Syria 

146.12 

Argentina 

168.15 

Trinidad 

146.22 

Turkey 

176.33 

Malaysia 

146.44 

Philippine  Republic 

177.12 

Panama 

147.33 

Jamaica 

177.72 

Cayman  Islands 

147.36 

Israel 

182.90 

Panama 

147.80 

Mexico 

184.65 

Taiwan 

147.85 

Brazil 

186.20 

Brazil 

147.88 

Mexico 

186.40 

Mexico 

148.12 

Mexico 

190.68 

Mexico 
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TSUS 

Country  or 

TSUS 

Country  or 

item  No. 

terri tory 

item  No. 

territory 

192.85 

Mexico 

304.58 

India 

200.06 

Hong  Kong 

305.22 

India 

•200.91 

Hondu  ra  s 

305.28 

Thailand 

202.60 

Philippine  Republic 

305 . 30 

Tha iland 

202.62 

Mexico 

306.52 

Peru 

203.20 

Malaysia 

308.30 

Brazil 

206.65 

Philippine  Republic 

308.35 

Hong  Kong 

206.67 

Taiwan 

308.50 

Republic  of  Korea 

206.60 

Mexico 

308.55 

Republic  of  Korea 

206.93 

Taiwan 

319.01 

India 

220.10 

Portugal 

319.03 

India 

220.15 

Portugal 

319.05 

India 

220.20 

Portugal 

319.07 

India 

220.25 

Portugal 

335.50 

India 

220.35 

Portugal 

367.30 

Ind  ia 

220.37 

Portugal 

355.04 

Mexico 

220.61 

Portugal 

355.20 

Taiwan 

220.63 

Portugal 

350.35 

India 

220.50 

Portugal 

364 . 14 

Haiti 

222.10 

Hong  Kong 

365.05 

Haiti 

222.36 

Philippine  Republic 

389.61 

Hong  Kong 

260.02 

Philippine  Republic 

403.58 

Israel 

240.10 

Nicaragua 

403.79 

Mexico 

260. 12 

Brazil 

408.40 

Mexico 

260.16 

Taiwan 

408.75 

Roman ia 

260.19 

Taiwan 

416.05 

Mexico 

260.21 

Mexico 

417.22 

Mexico 

240.30 

Mexico 

418.24 

India 

240.34 

Ta  iwan 

418.78 

Mexico 

260. 50 

Taiwan 

420.78 

Turkey 

240.56 

Hondu  ra  s 

420.98 

Brazil 

245.00 

Romania 

422.24 

Mexico 

245.20 

Brazil 

422.76 

Mexico 

252.25 

Argentina 

425.84 

Netherlands  Antilles 

254.56 

Hong  Kong 

426.34 

Taiwan 

254.58 

Hong  Kong 

427.08 

Hong  Kong 

256.60 

Republic  of  Korea 

427.16 

Argentina 

256.85 

Mexico 

437.16 

Ind  ia 

304.06 

Philippine  Republic 

437.24 

Brazil 

304.60 

Thailand 

437.64 

Brazil 

306.44 

Brazil 

466.10 

Malaysia 

304.48 

Kenya 
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T3US 

Country  or 

TSUS 

Country  or 

item  No. 

territory 

item  No. 

territory 

455.16 

Taiwan 

613.15 

Mexico 

435.30 

Israel 

622.40 

Brazil 

460.60 

Ind  ia 

626.22 

Peru 

461.15 

Bermuda 

632.60 

Peru 

465.15 

Cayman  Islands 

646.82 

Taiwan 

465.70 

Argentina 

646.86 

Hong  Kong 

466.05 

Jamaica 

646.98 

Mexico 

473.32 

Cyprus 

649.75 

Taiwan 

473.50 

Mexico 

650.83 

Hong  Kong 

473.52 

Mexico 

650.87 

Hong  Kong 

473.56 

Mexico 

650.89 

Hong  Kong 

473.82 

Republic  of  Korea 

651.01 

Hong  Kong 

493.21 

Taiwan 

651.13 

Hong  Kong 

511.31 

Mexico 

651.45 

Taiwan 

514.11 

Dominican  Republic 

651.51 

Hong  Kong 

514.54 

Mexico 

651.62  ' 

Peru 

516.24 

Ind  ia 

652.84 

Mexico 

516.71 

India 

653.02 

Mex  ico 

516.73 

Ind  ia 

653.25 

Peru 

516.74 

India 

653.1*7 

(Republic  of  Korea 

516.76 

India 

(Taiwan 

518.41 

Mexico 

653.48 

Taiwan 

520.35 

Thailand 

653.70 

Hong  Kong 

522.71 

Somalia 

653.85 

Taiwan 

531.21 

Mexico 

653.93 

Taiwan 

533.26 

Romania 

657.24 

Taiwan 

535.31 

Mexico 

657.30 

Ta iwan 

544.11 

Romania 

660.42 

Brazil 

545.31 

Taiwan 

660.44 

Mexico 

545.37 

Taiwan 

,  662.13 

Republic  of  Korea 

545.53 

Mexico 

662.35 

Mexico 

545.65 

Mexico 

672.10 

Hong  Kong 

545.81 

Ind  ia 

674.56 

Mexico 

545.85 

Taiwan 

676.20 

Ta  iwan 

546.21 

Taiwan 

676.23 

Argent ina 

547.41 

Hong  Kong 

676.52 

(Hong  Kong 

603.45 

Republic  of  Korea 

(Mexico 

610.66 

Israel 

(Hong  Kong 

610.71 

Israel 

678.50 

(Republic  of  Korea 

612.03 

(Chile 

(Taiwan 

(Peru 

682.60 

Mexico 

(Chile 

633.15 

Mexico 

612.06 

(Peru 

683.70 

Hong  Kong 

(Zambia 

683.80 

Hong  Kong 

612.15 

Mexico 

634.10 

Taiwan 

612.40 

Cayman  Islands 

684.50 

Hong  Kong 

634.70 

Ta iwan 
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TS03 

Country  or 

TSUS 

item  No. 

terri tory 

i tern  No 

(Hong  Kong 

734.56 

685.24 

(Republic  of  Korea 

734.60 

( Singapore 

734.75 

(Taiwan 

734.87 

685.40 

Republic  of  Korea 

735.09 

685.90 

Mexico 

735.11 

686.24 

El  Salvador 

735.20 

686 . 30 

Taiwan 

737.25 

687.30 

Malaysia 

737.30 

688.10 

Taiwan 

737.35 

688.12 

Mexico 

737.50 

688.30 

Republic  of  Korea 

737.80 

688.40 

Hong  Kong 

737.95 

690.13 

Mexico 

692.27 

Mexico 

740.10 

6%.  10 

Taiwan 

740.30 

696.35  . 

Ta iwan 

740.34 

696.50 

Brazil 

740.38 

702.14 

Republic  of  Korea 

740.75 

702.15 

Taiwan 

741.15 

702.20 

Republic  of  Korea 

741.20 

702.45 

Mexico 

741.50 

702.47 

Mexico 

745.03 

703.20  . 

Portugal  < 

748.12 

703.65 

Mexico 

748.15 

703.75 

Mexico 

748.40 

704.34 

Ta iwan 

750.05 

706.40 

Hong  Kong 

750.35 

706.47 

Ta iwan 

751.05 

708.57- 

Republic  of  Korya 

751.10 

708.91 

Republic  of  Korea 

751.15 

710.36 

Republic  of  Korea 

751.20 

713.15 

Mexico 

756.40 

713.19 

Mexico 

760.38 

722.55 

Hong  Kong 

760.65 

724.35 

Republic  of  Korea 

772.03 

725.32 

Ta iwan 

772.35 

726.70 

Mexico 

772.51 

726.90 

Mexico 

772.97 

727.31 

Republic  of  Korea 

773.10 

730.25 

Turkey 

774.35 

730.27 

Philippine  Republic 

774.60 

730.29 

Brazil 

730.41 

Brazil 

790.07 

731.10 

Ta iwan 

790.39 

731.30 

Taiwan 

790.59 

731.50 

Ta iwan 

790.61 

732.62 

Taiwan 

790.62 

734.10 

Taiwan 

790.70 

734.20 

Hong  Kong 

791.17 

734.25 

Hong  Kong 

791.80 

734.30 

Hong  Kong 

792.50 

734.34 

Hong  Kong 

792.60 

734.51 

Taiwan 

792.75 

[FR  Doc.  79-6543 
Filed  2-2S-79;  4:30  pm] 

Billing  code  3195-01-M 


Country  or 
territory 


Haiti 

Taiwan 

Republic  of  Korea 

Taiwan 

Taiwan 

Taiwan 

Ta iwan 

Republic  of  Korea 

Republic  of  Korea 

Hong  Kong 

Hong  Kong 

Hong  Kong 

(Hong  Kong 

(Taiwan 

Hong  Kong 

Hong  Kong 

Hong  Kong 

Hong  Kong 

Republic  of  Korea 

Taiwan 

Hong  Kong 

Hong  Kong 

Hong  Kong 

Haiti 

Ta iwan 

Republic  of  Korea 

Hong  Kong 

Taiwan 

Ta iwan 

Ind  ia 

Taiwan 

Taiwan 

Hong  Kong 

Mexico 

Ta iwan 

Hong  Kong 

Taiwan 

Republic  of  Korea 

Hong  Kong 

Hong  Kong 

Ta iwan 

(Hong  Kong 

(Taiwan 

Hong  Kong 

Taiwan 

Taiwan 

Taiwan 

Taiwan 

Republic  of  Korea 

Argentina 

Taiwan 

Philippine  Republic 
Hong  Kong 
Hong  Kong” 
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rules  ond  roQuIotions 


This  section  of  the  FEDERAL  REGISTER  contains  regulatory  documents  havir«g  general  applicability  and  legal  effect  most  of  which  ore  keyed  to  ond 
codified  in  the  Code  of  Federal  Regulations,  which  is  published  under  50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by  the  Superintendent  of  Documents.  Prices  of  new  books  ore  listed  in  the  first  FEDERAL  REGISTER  issue  of  each 
month. 


[6325-01 -M] 

Title  5 — Administrative  Personnel 

CHAPTER  I— OFFICE  OF  PERSONNEL 
MANAGEMENT 

PART  536~GRADE  AND  PAY 
RETENTION 

AGENCY:  Office  of  Personnel  Man¬ 
agement. 

ACTION:  Interim  regulations  with 
comments  invited  for  consideration  in 
final  rulemaking. 

SUMMARY:  We  are  providing  interim 
regulations  for  the  implementation  of 
the  grade  and  pay  retention  amend¬ 
ments  contained  in  title  VIII  of  the 
Civil  Service  Reform  Act  of  1978. 

DATES:  Effective  Date:  First  day  of 
the  first  applicable  pay  period  begin¬ 
ning  on  or  after  January  11.  1979  and 
until  final  regulations  are  issued.  Com¬ 
ment  Date:  May  1, 1979. 

ADDRESS:  Send  written  comments 
to:  Mr.  Raymond  C.  Weissenborn, 
Office  of  Personnel  Management. 
Room  3353.  1900  E  Street.  N.W.. 
Washington.  D.C.  20415. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Roger  J.  Menke.  202-632-5604. 

SUPPLEMENTARY  INFORMATION: 
Pursuant  to  section  553(d)(3)  title  5. 
U.S.C..  the  Director  finds  that  good 
cause  exists  for  making  this  amend¬ 
ment  effective  in  less  than  30  days,  in 
order  to  provide  continuity  of  oper¬ 
ations  and  to  give  immediate  and 
timely  effect  to  the  appropriate  provi¬ 
sions  of  the  Civil  Service  Reform  Act 
of  1978. 

Section  536.202  of  these  regulations 
provides  for  grade  retention  to  em¬ 
ployees  who  decline  an  offer  to  trans¬ 
fer  with  their  function  to  a  location 
outside  their  commuting  area,  presum¬ 
ing  the  employee  is  then  placed  in  a 
lower  graded  position.  This  represents 
the  only  extension  of  grade  retention 
coverage  by  the  Office  of  Personnel 
Management  under  the  authority 
granted  it  by  section  5365(b)(3)  of  title 
VIII.  The  authorization  is  recognized 
as  potentially  controversial  and.  there¬ 
fore.  comment  on  this  issue  is  specifi¬ 
cally  requested. 


The  Office  of  Personnel  Manage¬ 
ment  is  adding  Part  536  to  Title  5  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

Subpart  A — Statutory  Requiramantt 

Sec. 

536.101  Statutory  Requirements. 


536.102  Section 
States  Code. 

5361 

of 

title 

5. 

United 

536.103  Section 
States  Code. 

5362 

of 

title 

5, 

United 

536.104  Section 
States  Code. 

5363 

of 

title 

5. 

United 

536.105  Section 
States  Code. 

5364 

of 

title 

5. 

United 

536.106  Section 
States  Code. 

5365 

of 

title 

5, 

United 

536.107  Section 
States  Code. 

5366 

of 

title 

5. 

United 

Svbpart  B— Regulatory  Proviciont  of  the  Office 
of  Personnel  Management 

536.201  Extension  of  grade  and  pay  reten¬ 
tion  to  employees  moved  from  other  pay 
systems. 

536.202  Extension  of  grade  retention  in  a 
transfer  of  function. 

536.203  Exclusion  of  temporary  or  term 
employment. 

536.204  Movement  between  covered  pay 
schedules. 

536.205  Movement  from  other  pay  systems. 

536.206  Grade  retention  and  the  merit  pay 
system. 

536.207  Further  reductions  in  grade. 

536.208  Demotion  for  personal  cause  or  at 
an  employee's  request. 

536.209  Declination  of  a  reasonable  offer 
of  a  position. 

536.210  Effective  date  of  employee's  elec¬ 
tion  to  terminate  grade  retention. 

536.211  Determination  of  rate  of  basic  pay. 

536.212  Extension  of  pay  retention  to  em¬ 
ployees  in  other  circumstances. 

536.213  Grade  and  pay  retention  in  other 
circumstances. 

536.214  Appeal  of  termination  of  benefits 

because  of  declination  of  reasonable 
offer.  / 

536.215  Effect  of  grade  retention  on  quota 
spaces. 

536.216  Issuance  of  employee  letter. 

536.217  Retroactive  entitlements. 

Authority:  5  U.S.C.  5361-5366. 

Subpart  A — Statutory  Requirements 

§336.101  Statutory  requirements. 

This  subpart  sets  forth  the  statutory 
requirements  governing  grade  and  pay 
retention.  * 


§536.102  Section  5361  of  title  5.  United 
States  Code. 

Section  5361  of  title  5.  United  States 
Code  provides: 

“§  5361.  Definitions. 

“For  the  purpose  of  this  sub¬ 
chapter— 

“(1)  ‘employee’  means  an  employee 
to  whom  chapter  51  of  this  title  ap¬ 
plies,  and  a  prevailing  rate  employee, 
as  defined  by  section  5342(a)(2)  of  this 
title,  whose  employment  is  other  than 
on  a  temporary  or  term  basis: 

“(2)  ‘agency’  has  the  meaning  given 
it  by  section  5102  of  this  title; 

“(3)  ‘retained  grade’  means  the 
grade  used  for  determining  benefits  to 
which  an  empioyee  to  whom  section 
5362  of  this  title  applies  is  entitled; 

“(4)  ‘rate  of  basic  pay‘  means,  in  the 
case  of  a  prevailing  rate  employee,  the 
scheduled  rate  of  pay  determined 
under  section  5343  of  this  title; 

“(5)  ‘covered  pay  schedule’  means 
the  General  Schedule,  any  prevailing 
rate  schedule  established  under  sub¬ 
chapter  IV  of  this  chapter,  or  the 
merit  pay  system  under  chapter  54  of 
this  titie; 

“(6)  ‘position  subject  to  this  sub¬ 
chapter’  means  any  position  under  a 
covered  pay  schedule;  and 

“(7)  ‘reduction-in-force  procedures’ 
means  procedures  applied  in  carrying 
out  any  reduction  in  force  due  to  a  re¬ 
organization,  due  to  lack  of  funds  or 
curtailment  of  work,  or  due  to  any 
other  factor. 

§  536.103  Section  5362  of  title  3,  United 
States  Code. 

Section  5362  of  title  5.  United  States 
Code  provides: 

“§  5362.  Grade  retention  following  a  change 
of  positions  or  reclassification. 

“(a)  Any  employee— 

“(1)  who  is  placed  as  a  result  of  re¬ 
duction-in-force  procedures  from  a  po¬ 
sition  subject  to  this  subchapter  to  an¬ 
other  position  which  is  subject  to  this 
subchapter  and  which  is  in  a  lower 
grade  than  the  previous  position,  and 

“(2)  who  has  served  for  52  consecu¬ 
tive  weeks  or  more  in  one  or  more  po¬ 
sitions  subject  to  this  subchapter  at  a 
grade  or  grades  higher  than  that  of 
the  new  position,  is  entitled,  to  the 
extent  provided  in  subsection  (c)  of 
this  section,  to  have  the  grade  of  the 
position  held  immediatley  before  such 
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placement  be  considered  to  be  the  re¬ 
tained  grade  of  the  employee  in  any 
position  he  holds  for  the  2-year  period 
beginning  on  the  date  of  such  place¬ 
ment. 

“(bKl)  Any  employee  who  is  in  a  po¬ 
sition  subject  to  this  subchapter  and 
whose  position  has  been  reduced  in 
grade  is  entitled,  to  the  extent  pro¬ 
vided  in  subsection  (c)  of  this  section, 
to  have  the  grade  of  such  position 
before  reduction  be  treated  as  the  re¬ 
tained  grade  of  such  employee  for  the 
2-year  period  beginning  on  the  date  of 
the  reduction  in  grade. 

"(2)  The  provisions  of  paragraph  (1) 
of  this  subsection  shall  not  apply  with 
respect  to  any  recbiction  in  the  grade 
of  a  position  which  had  not  been  clas¬ 
sified  at  the  higher  grade  for  a  con¬ 
tinuous  period  of  at  least  one  year  im¬ 
mediately  before  such  reduction. 

“(c)  For  the  2-year  period  referred  to 
in  subsections  (a)  and  (b)  of  this  sec¬ 
tion,  the  retained  grade  of  an  employ¬ 
ee  under  such  subsection  (a)  or  (b) 
shall  be  treated  as  the  grade  of  the 
employee’s  position  for  all  purposes 
(including  pay  and  pay  administration 
under  this  chapter  and  chapters  54 
and  55  of  this  title,  retirement  and  life 
insurance  under  chapters  83  and  87  of 
this  title,  and  eligibility  for  training 
and  promotion  under  this  title) 
except 

“(1)  for  purposes  of  subsection  (a)  of 
this  section, 

“(2)  for  purposes  of  applying  any  re- 
duction-in-force  procedures. 

“(3)  for  purposes  of  determining 
whether  the  employee  is  covered  by 
the  merit  pay  system  established 
under  section  5402  of  this  title,  or 

“(4)  for  such  other  purposes  as  the 
Office  of  Personnel  Management  may 
pro\ide  by  regulation. 

“(d)  The  foregoing  provisions  of  this 
section  shall  cease  to  apply  to  an  em¬ 
ployee  who— 

“(1)  has  a  break  in  service  of  one 
workday  or  more; 

“(2)  is  demoted  (determined  without 
regard  to  this  section)  for  personal 
cause  or  at  the  employee’s  request; 

“(3)  is  placed  in,  or  declines  a  reason¬ 
able  offer  of,  a  position  the  grade  of 
which  is  equal  to  or  higher  than  the 
retained  gr^e;  or 

“(4)  elects  in  writing  to  have  the 
benefits  of  this  section  terminate. 

§536.104  SectioB  6363  of  title  5,  United 
States  Cknie. 

Section  5363  of  title  5,  United  States 
Code  provides; 

“S  6363.  Pay  retention. 

"(a)  Any  employee— 

“(1)  who  ceases  to  be  entitled  to  the 
benefits  of  section  5362  of  this  title  by 
reason  of  the  expiration  of  the  2-year 
period  of  coverage  provided  under 
such  section; 
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“(2)  who  is  In  a  position  subject  to 
this  subchapter  and  who  is  subject  to 
a  reduction  or  termination  of  a  special 
rate  of  pay  established  under  section 
6303  of  this  title;  or 
“(3)  who  is  hi  a  position  subject  to 
this  subchapter  and  who  (but  for  this 
section)  would  be  subject  to  a  reduc¬ 
tion  in  pay  tmder  circumstances  pre¬ 
scribed  by  the  Office  of  Personnel 
Management  by  regulation  to  warrant 
the  application  of  this  section;  is  enti¬ 
tled  to  basic  pay  at  a  rate  equal  to  (A) 
the  employee’s  allowable  former  rate 
of  basic  pay,  plus  (B)  50  percent  of  the 
amount  of  each  increase  in  the  maxi¬ 
mum  rate  of  basic  pay  payable  for  the 
grade  of  the  employee’s  position  im¬ 
mediately  after  such  reduction  in  pay 
if  such  allowable  former  rate  exceeds 
such  maximum  rate  for  such  grade. 

“(b)  For  the  purpose  of  subsection 
(a)  of  this  section,  'allowable  former 
rate  of  basic  pay’  means  the  lower  of— 
“(1)  the  Tate  of  basic  pay  payable  to 
the  employee  immediately  before  the 
reduction  in  pay;  or 
“(2)  150  percent  of  the  maximum 
rate  of  basic  pay  payable  for  the  grade 
of  the  employee’s  position  immediate¬ 
ly  after  such  reduction  in  pay. 

“(c)  The  preceding  provisions  of  this 
section  shall  cease  to  apply  to  an  em¬ 
ployee  who — 

“(1)  has  a  break  in  service  of  one 
workday  or  more; 

“(2)  is  entitled  by  operation  of  this 
subchapter  or  chapter  51,  53.  or  54  of 
this  title  to  a  rate  of  basic  pay  which  is 
equal  to  or  higher  than,  or  declines  a 
reasonable  offer  of  a  position  the  rate 
of  basic  pay  for  which  is  equal  to  or 
higher  than,  the  rate  to  which  the  em¬ 
ployee  is  entitled  under  this  section;  or 
“(3)  is  demoted  for  personal  cause  or 
at  the  employee’s  request. 

§  636.106  Section  6364  of  title  6,  United 
States  Code. 

Section  5364  of  title  5,  United  States 
Code  provides; 

“§  6364.  Remedial  actions 
“Under  regulations  prescribed  by 
the  Office  of  Personnel  Management, 
the  Office  may  require  any  agency— 
“(1)  to  report  to  the  Office  informa¬ 
tion  with  respect  to  vacancies  (includ¬ 
ing  impending  vacancies); 

“(2)  to  take  such  steps  as  may  be  ap¬ 
propriate  to  assure  employees  receiv¬ 
ing  benefits  under  section  5362  or  5363 
of  this  title  have  the  opportunity  to 
obtain  necessary  qualifications  for  the 
selection  to  positions  which  would 
minimize  the  need  for  the  application 
of  such  sections; 

“(3)  to  establish  a  program  under 
which  employees  receiving  benefits 
imder  section  5362  or  5363  of  this  title 
are  given  priority  in  the  consideration 
for  or  placement  in  positions  which 


are  equal  to  their  retained  grade  or 
pay;  and 

“(4)  to  place  certain  employees,  not¬ 
withstanding  the  fact  their  previous 
position  was  in  a  different  agency,  but 
only  in  circumstances  in  which  the 
Office  determines  the  exercise  of  such 
authority  is  necessary  to  carry  out  the 
‘purpose  of  this  section. 

§636.106  Section  636.6  of  title  6,  United 
States  Code. 

Section  5365  of  title  5,  United  States 
Code  provides: 

“§  6365.  Regulations 

“(a)  The  Office  of  Personnel  Man¬ 
agement  shall  prescribe  regulations  to 
carry  out  the  purpose  of  this  sub¬ 
chapter. 

“(b)  Under  such  regulations,  the 
Office  may  provide  for  the  application 
of  all  or  portions  of  the  provisions  of 
this  subchapter— 

“(1)  to  any  individual  reduced  to  a 
grade  of  a  covered  pay  schedule  from 
a  position  not  subject  to  this  sub- 
chapter, 

“(2)  to  individuals  to  whom  such 
provisions  do  not  otherwise  apply;  and 

“(3)  to  situations  the  application  to 
which  is  justified  for  purposes  of  car¬ 
rying  out  the  mission  of  the  agency  or 
agencies  involved. 

§  636.107  Section  5366  of  title  5.  United 
States  Code. 

Section  5366  of  title  5.  United  States 
Code  provides: 

“§  6366.  Appeals 

“(aKl)  In  the  case  of  the  termina¬ 
tion  of  any  benefits  available  to  an 
employee  under  this  subchapter  on 
the  grounds  such  employee  declined  a 
reasonable  offer  of  a  position  the 
grade  or  pay  of  which  was  equal  to  or 
greater  than  his  retained  grade  or  pay. 
such  termination  may  be  appealed  to 
the  Office  of  Personnel  Management 
under  procedures  prescribed  by  the 
Office. 

“(2)  Nothing  in  this  subchapter  shall 
be  construed  to  affect  the  right  of  any 
employee  to  appeal— 

“(A)  under  section  5112(b)  or  5346(c) 
of  this  title,  or  otherwise,  any  reclassi¬ 
fication  of  a  position;  or  * 

“(B)  under  procedures  prescribed  by 
the  Office  of  Personnel  Management, 
any  reduction-in-force  action. 

“(b)  For  purposes  of  any  appeal  pro¬ 
cedures  (other  than  those  described  in 
subsection  (a)  of  this  section)  or  any 
grievance  procedure  negotiated  under 
the  provisions  of  chapter  71  of  this 
UUe— 

“(1)  any  action  which  is  the  basis  of 
an  individual’s  entitlement  to  benefits 
under  this  subchapter,  and 

“(2)  any  termination  of  any  such 
benefits  under  this  subchapter,  shall 
not  be  treated  as  appealable  under 
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such  appeals  procedures  or  grlevable 
under  such  grievance  procedure.”. 

Subpart  B — Regulatory  Provisions  of 
the  Office  of  Personnel  Management 

This  subpart  contains  the  regula¬ 
tions  of  the  Office  of  Personnel  Man¬ 
agement  which  implement  the  provi¬ 
sions  of  subchapter  VI  of  chapter  53  of 
title  5.  United  States  Code,  and  are 
prescribed  by  the  Office  under  author¬ 
ity  of  5  UJS.C.  5362,  5363,  and  5365. 

§  536.201  Exteasioa  of  grade  and  pay  re¬ 
tention  to  employees  moved  from  other 
pay  systems. 

(a)  Under  5  U.S.C.  5362  and  5363, 
grade  and  pay  retention  are  provided 
only  to  an  employee  who  is  in  a  cov¬ 
ered  pay  schedule.  However,  imder  the 
authority  of  5  U.S.C.  5365(b)(1),  the 
Office  of  Personnel  Management  has 
extended  the  application  of  grade  and 
pay  retention  to  any  individual,  other 
than  those  excluded  under  paragraph 
(c)  of  this  section,  who  is  moved  to  a 
covered  pay  schedule  from  a  pay 
schedule  or  pay  system  that  is  not  a 
covered  pay  schedule,  under  circum¬ 
stances  which  would  otherwise  entitle 
the  employee  to  grade  or  pay  reten¬ 
tion. 

(b)  Grade  retention  (and  subsequent 
pay  retention,  if  applicable)  is  pro¬ 
vided  to  such  an  employee  in  accord¬ 
ance  with  all  of  the  provisions  and  re¬ 
strictions  of  5  U.S.C.  5362,  5363,  5364, 
and  5366,  and  in  accordance  with  the 
other  sections  of  this  Part,  except  that 
the  retained  grade  and  the  step  of 
that  retained  grade  to  which  such  an 
employee  is  entitled,  shall  be  deter¬ 
mined  in  accordant  with  section 
536.205. 

(c)  The  extension  of  grade  and  pay 
retention  under  this  section  does  not 
apply  to  any  individual  who  moves 
from  a  position  which  is  not  in  an 
agency  (as  defined  in  5  UJ3.C.  5102), 
nor  does  it  apply  to  any  individual,  not 
already  covered  by  law,  who  moves 
from  a  non-appropriated  fund  posi¬ 
tion. 

§  536.202  Exteasioa  of  grade  retention  in 
a  transfer  function. 

(a)  Under  the  authority  of  5  U.S.C. 
5365(bK3)  the  Office  of  Personnel 
Management  has  extended  the  appli¬ 
cation  of  grade  retention  to  any  indi¬ 
vidual  who  declines  to  transfer  with 
his  or  her  function  and,  prior  to  sepa¬ 
ration  for  declining  the  transfer,  is 
placed  in  a  lower-graded  position,  pro¬ 
vided: 

(1)  The  transfer  of  ftmction  is  to  a 
location  outside  the  employee’s  com¬ 
muting  area;  and 

(2)  The  employee  has  served  for  52 
consecutive  weeks  or  more  in  one  or 
more  positions  at  a  grade  or  grades 
higher  than  that  of  the  lower-graded 
position  in  which  placed. 
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(b)  Grade  retention  (and  subsequent 
pay  retention,  if  applicable)  is  pro¬ 
vided  under  paragraph  (a)  of  this  sec¬ 
tion  in  accordance  with  all  of  the  pro¬ 
visions  and  restrictions  of  5  U.S.C. 
5362  (c)  and  (d).  5363,  5364,  and  5366, 
and  in  accordance  with  the  other  sec¬ 
tions  of  this  subpart. 

(c)  An  employee  who  is  provided 
grade  retention  under  paragraph  (a) 
of  this  section  shall  retain  that  grade 
for  2  years  beginning  on  the  date  the 
employee  is  placed  in  the  new  position. 

§  536.203  Excliuion  of  temporary  or  term 
employment. 

(a)  Under  5  U.S.C.  5361(1),  grade  and 
pay  retention  are  limited  to  employees 
“whose  employment  is  other  than  on  a 
temporary  or  term  basis.”  For  the  pur¬ 
pose  of  applying  this  provision,  “em¬ 
ployment  on  a  temporary  or  term 
basis”  is  defined  as  employment  under 
an  appointment  having  a  definite  time 
limitation  or  designated  as  temporary 
or  term  by  law. 

(b)  An  employee  serving  tinder  a 
temporary  promotion  or  temporary 
reassignment  is  considered  to  be  em¬ 
ployed  on  a  temporary  basis  with  re¬ 
spect  to  the  grade  of  the  position  tem¬ 
porarily  occupied.  Therefore,  such  an 
wnployee  may  not  receive  grade  reten¬ 
tion  based  on  the  grade  held  during 
the  temporary  promotion.  In  addition, 
neither  grade  nor  pay  retention  will  be 
terminated  as  the  result  of  a  tempo¬ 
rary  promotion  or  temporary  reassign¬ 
ment  during  the  gi^e  retention 
period. 

(c)  For  the  purpose  of  paragraph  (b) 
of  this  section,  a  “temporary  promo¬ 
tion”  is  defined  to  be  a  promotion: 

(1)  With  a  definite  time  limitation: 
and 

(2)  Which  the  employee  was  in¬ 
formed  in  advance  was  temporary  and 
would  require  the  employee  to  return 
to  his  or  her  permanent  grade  at  the 
termination  of  the  temporary  promo¬ 
tion. 

$  536.204  Movement  between  covered  pay 
schedules. 

(a)  When  an  employee  Is  moved, 
with  or  without  his  or  her  position, 
from  a  covered  pay  schedule  to  a  dif¬ 
ferent  covered  pay  schedule  under  cir¬ 
cumstances  which  would  entitle  the 
employee  to  grade  retention,  it  is  nec¬ 
essary  to  determine  if  the  employee’s 
position  is  in  a  lower  grade,  in  order  to 
determine  whether  a  reduction  in 
grade  has  occurred,  and  accordingly, 
whether  grade  retention  under  5 
U.S.C.  5362  is  warranted. 

(b)  To  make  this  determination,  the 
representative  rate  of  the  employee’s 
position  before  and  after  the  move¬ 
ment  must  be  determined.  The  “repre¬ 
sentative  rate”  of  a  position  is: 

(1)  In  the  case  of  a  position  under 
the  General  Schedule,  the  fourth  rate 


11743 

of  the  grade,  or.  in  the  case  of  GS-18, 
the  single  rate  for  the  grade; 

(2)  In  the  case  of  a  position  under 
the  merit  pay  system  under  chapter  54 
of  title  5.  United  States  Code,  the  rep¬ 
resentative  rate  of  the  corresponding 
grade  of  the  General  Schedule; 

(3)  In  the  case  of  a  position  under  a 
regular  prevailing  rate  schedule  estab¬ 
lished  under  subchapter  IV  of  chapter 
53  of  title  5.  United  States  Code,  the 
second  rate  of  the  grade;  or  in  the  case 
of  a  position  with  a  single  rate,  the 
actual  rate  of  that  position;  and 

(4)  In  the  case  of  a  position  under  a 
special  prevailing  rate  schedule  estab¬ 
lished  under  5  UJS.C.  5343,  the  rate 
designated  as  repretentative  of  the  po¬ 
sition  by  the  agency  responsible  for  es¬ 
tablishing  and  adjusting  the  special 
schedule; 

(c)  If  the  representative  rate  of  the 
employee’s  position  after  movement  is 
lower  than  the  representative  rate  of 
the  employee’s  position  before  the 
movement,  then  the  movement  has 
been  to  a  lower  grade,  and  the  employ¬ 
ee  is  entitled  to  grade  retention  under 
5  U.S.C.  5362  or  section  536.202  of  this 
part  if  the  employee  is  otherwise  eligi¬ 
ble. 

§536.205  Movement  from  other  pay  sys¬ 
tems. 

(a)  ’The  retained  grade  of  an  employ¬ 
ee  to  whom  grade  retention  is  ex¬ 
tended  by  section  536.201  of  this  part 
shall  be  that  grade  of  the  covered  pay 
schedule  to  which  the  employee  has 
been  moved  that  is  the  equivalent 
grade  of  the  position  the  employee 
held  before  moving  to  the  covered  pay 
schedule.  The  equivalent  grade  is  the 
lowest  grade  of  the  covered  pay  sched¬ 
ule  which  has  a  representative  rate  (as 
determined  in  accordance  with  section 
536.204(b)  of  this  part)  equal  to  or 
greater  than  the  representative  rate 
(as  designated  by  the  agency)  of  the 
employee’s  position  before  the  move¬ 
ment  to  the  covered  pay  schedule.  If 
there  is  no  grade  of  the  applicable  pay 
schedule  with  a  representative  rate 
that  equals  or  exceeds  the  representa¬ 
tive  rate  of  the  grade  from  which  the 
employee  is  moved,  then  the  highest 
grade  of  the  pay  schedule  to  which 
the  employee  is  moved  is  the  equiva¬ 
lent  grade. 

(b)  The  step  of  the  retained  grade  * 
(the  equivalent  grade  as  determined  in 
paragraph  (a)  of  this  section)  to  which 
an  employee  is  entitled  shall  be  the 
lowest  step  of  that  grade  for  which 
the  scheduled  rate  equals  or  exceeds 
the  scheduled  rate  for  the  grade  and 
step  held  by  the  employee  immediate¬ 
ly  prior  to  the  movement,  or  if  there  is 
no  such  step,  the  employee  is  entitled 
to  the  maximum  step  of  that  grade. 
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RULES  AND  REGULATIONS 


§  536^06  Grade  retention  and  the  merit 
pay  system. 

(a)  This  section  provides  regulations 
for  the  application  of  grade  retention 
when  an  employee  is  entitled  to  grade 
retention  as  a  result  of  being  reduced 
in  grade  to  or  from  a  position  under 
the  merit  pay  system  established 
under  chapter  54  of  title  5,  United 
States  Code. 

[To  be  added  when  merit  pay  system 
is  established.] 

§  536.207  Further  reductions  in  grade. 

(a)  If,  during  a  2-year  period  of 
grade  retention,  an  employee  is  fur¬ 
ther  reduced  in  grade  imder  circum¬ 
stances  also  entitling  the  employee  to 
grade  retention,  the  employee  shall 
continue  to  retain  the  previous  re¬ 
tained  grade  for  the  remainder  of  the 
previous  2-year  retention  period.  At 
the  end  of  that  period,  the  employee 
shall  be  entitled  to  retain  the  grade  of 
the  position  to  which  the  previous  re¬ 
duction  in  grade  was  made,  until  2 
years  have  passed  from  the  date  of  the 
further  reduction  in  grade. 

(b)  During  the  period  after  the  origi¬ 
nal  2-year  period  resulting  from  the 
original  reduction  in  grade  has  ex¬ 
pired,  but  before  the  2-year  period 
from  the  date  of  the  further  reduction 
in  grade  has  expired,  the  employee  is 
entitled  to  be  paid  as  if  the  further  re¬ 
duction  had  not  occurred.  The  em¬ 
ployee’s  rate  of  basic  pay  is  to  be  fixed 
under  section  536.211  of  this  Part 
either  at  a  rate  of  the  rate  range  for 
the  grade  to  which  the  employee  was 
previously  reduced  or  at  a  retained 
rate  of  basic  pay,  computed  as  if  the 
further  reduction  had  not  occurred.  At 
the  end  of  the  2-year  period  from  the 
date  of  the  further  reduction,  the  em¬ 
ployee’s  rate  of  basic  pay  is  again  to  be 
fixed  under  section  536.211  of  this 
part,  at  either  a  rate  of  the  rate  range 
for  the  grade  to  which  the  employee 
was  further  reduced  or  at  a  retained 
rate  of  basic  pay,  computed  on  the 
basis  of  the  grade  to  which  the  em¬ 
ployee  was  reduced  by  the  further  re¬ 
duction  in  grade. 

§  336.208  Demotion  for  personal  cause  or 
at  an  employee’s  request. 

(a)  Under  5  U.S.C.  5362(d)(2)  and  5 
U.S.C.  5363(c)(3),  grade  and  pay  reten¬ 
tion,  respectively,  cease  to  apply  to  an 
employee  who  is  reduced  in  grade  for 
personal  cause  or  at  his  or  her  own  re¬ 
quest. 

(b)  A  demotion  for  personal  cause  is 
an  action  based  on  the  conduct,  char¬ 
acter,  or  unacceptable  performance  of 
an  employee, 

(c)  A  demotion  is  considered  to  be  at 
an  employee’s  request  if  the  demotion 
is  initiated  by  the  employee  for  his  or 
her  benefit,  convenience  or  personal 
advantage,  or  when  the  employee  re¬ 
quests  or  consents  to  a  demotion  in 


lieu  of  a  proposed  adverse  action  for 
personal  cause. 

§  536.209  Declination  of  a  reasonable  offer 
of  a  position. 

(a)  Under  5  U.S.C.  5362(d)(3)  and  5 
U.S.C.  5363(c)(2),  grade  and  pay  reten¬ 
tion,  respectively,  cease  to  apply  to  an 
employee  who  declines  a  reasonable 
offer  of  a  position  the  grade  of  which 
is  equal  to  or  higher  than  the  employ¬ 
ee’s  retained  grade,  in  the  case  of  an 
employee  with  a  retained  grade,  or  the 
rate  of  basic  pay  for  which  is  equal  to 
or  higher  than  the  employee’s  re¬ 
tained  pay,  in  the  case  of  an  employee 
with  retained  pay.  For  the  purpose  of 
applying  these  provisions,  a  “reason¬ 
able  offer  of  a  position’’  must  meet  the 
following  conditions: 

(1)  The  offer  must  be  in  writing,  and 
must  include  an  official  position  de¬ 
scription  of  the  offered  position; 

(2)  The  offered  position  must  be  a 
permanent  position  and  one  for  which 
the  employee  meets  the  established 
qualification  requirements; 

(3)  The  offered  position  must  be  in 
an  agency,  as  defined  in  5  U.S.C.  5102, 
although  not  necessarily  in  the  same 
agency  in  which  the  employee  is  serv¬ 
ing  at  the  time  of  the  offer; 

(4)  The  offered  position  must  be 
full-time  (unless  the  employee’s  posi¬ 
tion  immediately  before  the  change 
creating  entitlement  to  grade  or  pay 
retention  was  less  than  full-time,  in 
which  case  the  offered  position  must 
have  a  work  schedule  of  no  less  time 
than  the  position  held  before  the 
change);  and 

(5)  The  offered  position  must  be  in 
the  same  commuting  area  as  the  em¬ 
ployee’s  position  immediately  before 
the  offer,  unless  the  employee  is  sub¬ 
ject  to  a  mobility  agreement  or  a  pub¬ 
lished  agency  policy  which  requires 
employee  mobility. 

(b)  The  termination  of  grade  or  pay 
retention  will  be  effective  on  the  last 
day  of  the  pay  period  in  which  the 
declination  is  received. 

§536.210  Effective  date  of  employee’s 
election  to  terminate  grade  retention. 

Under  5  U.S.C.  5362(d)(4)  an  em¬ 
ployee  may  elect  in  writing  to  termi¬ 
nate  his  or  her  grade  retention  entitle¬ 
ment.  Grade  retention  will  terminate 
in  this  case  on  the  last  day  of  the  pay 
period  in  which  the  employee’s  writ¬ 
ten  election  is  received  in  the  person¬ 
nel  office. 

§536.211  Determination  of  rate  of  basic 
pay. 

(a)  When  an  employee  becomes  eligi¬ 
ble  for  pay  retention  by  reason  of  the 
expiration  of  the  2-year  period  of 
grade  retention,  or  otherwise  becomes 
eligible  for  pay  retention  under  the 
provisions  of  5  U.S.C.  5363(a)  or  sec¬ 
tion  536.212  or  section  536.213  of  this 


part,  the  agency  shall  compare  the 
employee’s  rate  of  basic  pay  immedi¬ 
ately  before  such  eligibility  with  the 
range  of  rates  of  basic  pay  for  the 
grade  of  the  position  to  be  occupied  by 
the  employee  upon  such  eligibility, 
and  take  the  action  prescribed  as  fol¬ 
lows: 

(1)  If  the  employee’s  rate  of  basic 
pay  immediately  before  the  eligibility 
for  pay  retention  is  less  than  the  mini¬ 
mum  rate  of  the  grade,  the  employee 
shall  be  placed  in  the  minimum  rate, 
and  pay  retention  shall  not  apply; 

(2)  If  the  employee’s  rate  of  basic 
pay  immediately  before  the  eligibility 
for  pay  retention  is  equal  to  one  of  the 
rates  of  the  grade,  the  employee  shall 
be  placed  in  that  rate,  and  pay  reten¬ 
tion  shall  not  apply; 

(3)  If  the  employee’s  rate  of  basic 
pay  immediately  before  eligibility  for 
pay  retention  falls  between  two  con¬ 
secutive  rates  of  the  grade,  the  em¬ 
ployee  shall  be  placed  in  the  higher  of 
the  two  rates,  and  pay  retention  shall 
not  apply;  or 

(4)  If  the  employee’s  rate  of  basic 
pay  immediately  before  eligibility  for 
pay  retention  exceeds  the  maximum 
rate  of  the  grade,  the  agency  shall  de¬ 
termine  the  employee’s  allowable 
former  rate  of  basic  pay  in  accordance 
with  the  provisions  of  5  U.S.C.  5363(b), 
and  the  rate  so  determined  shall  be 
the  employee’s  retained  rate  of  basic 
pay,  and  shall  be  subject  to  further 
adjustment  in  accordance  with  the 
provisions  of  5  U.S.C.  5363(a).  At  such 
time  as  the  maximum  rate  of  the 
grade  comes  to  equal  or  exceed  the 
employee’s  retained  rate  of  basic  pay, 
the  employee  shall  be  placed  in  that 
maximum  rate,  and  pay  retention 
shall  cease  to  apply. 

(b)  In  computing  increases  in  re¬ 
tained  rates  of  pay  under  5  U.S.C. 
5363(a),  and  in  computing  allowable 
former  rates  of  basic  pay  under  5 
U.S.C.  5363(b): 

(1)  For  positions  paid  at  annual  rates 
of  basic  pay,  rates  shall  be  rounded  to 
the  nearest  dollar,  counting  50  cents 
and  over  as  a  whole  dollar,  and 

(2)  For  positions  paid  at  hourly  rates 
of  basic  pay.  rates  shall  be  rounded  to 
the  nearest  cent,  coimting  one-half 
cent  and  over  as  a  whole  cent. 

§  536.212  Extension  of  pay  retention  to 
employees  in  other  circumstances. 

(a)  Under  5  U.S.C.  5363(a)(3),  the 
Office  of  Personnel  Management  is 
authorized  to  prescribe  circumstances 
in  which  pay  retention  shall  be  ex¬ 
tended  to  employees  who  are  not  oth¬ 
erwise  entitled  to  pay  retention  under 
5  U.S.C.  5363.  The  Office  of  Personnel 
Management  has  determined  that  pay 
retention  shall  be  extended  under  this 
provision,  except  as  provided  in  para¬ 
graph  (c)  of  this  section,  to  any  em- 
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ployee  whose  rate  of  basic  pay  would 
otherwise  be  reduced: 

(1)  As  a  result  of  reduction  in  force 
or  reclassification  when  the  employee 
does  not  meet  the  eligibility  require¬ 
ments  for  grade  retention; 

(2)  As  a  result  of  the  employee’s  dec¬ 
lination  of  an  offer  to  transfer  with 
his  or  her  function  under  circum¬ 
stances  not  Qualifying  the  employee 
for  grade  retention,  reassignment  to  a 
position  in  a  lower  wage  area,  or  reas¬ 
signment  to  a  position  in  a  different 
pay  schedule; 

(3)  As  a  result  of  the  placement  of 
the  employee  in  a  formal  employee  de¬ 
velopment  program  generally  utilized 
Government-wide:  Upward  Mobility. 
Apprenticeship,  and  Career  Intern 
Programs;  or  as  the  result  of  place¬ 
ment  in  a  position  which  the  agency 
has  determined  is  hard  to  fill; 

(4)  Because  the  employee  no  longer 
meets  a  specific  condition  or  require¬ 
ment  established  by  the  agency  or  the 
Office  of  Personnel  Management,  such 
as  allowable  periods  of  service  in  for¬ 
eign  areas  or  qualifications  require¬ 
ments  (including  physical  standards); 
or 

(5)  As  the  result  of  the  reduction  or 
elimination  of  scheduled  rates,  except 
those  reflecting  a  decrease  in  the  level 
of  prevailing  rates  as  determined  by  a 
wage  survey,  and  the  reduction  or 
elimination  of  special  schedules  or  spe¬ 
cial  rates,  other  than  those  authorized 
under  5  U.S.C.  5303  (for  which  pay  re¬ 
tention  is  provided  by  law). 

(b)  Except  as  provided  in  paragraph 

(c),  an  agency  may  extend  pay  reten¬ 
tion  to  any  employee  whose  rate  of 
basic  pay  would  otherwise  be  reduced: 

(1)  Under  circumstances  similar  to 
those  listed  in  paragraph  (a);  or 

(2)  As  a  result  of  a  personnel  action 
initiated  by  management  to  further  an 
agency’s  mission,  in  accordance  with 
the  general  intent  of  subchapter  VI  of 
chapter  53  of  title  5,  United  States 
Code. 

(c)  This  section  does  not  extend  pay 
retention  to  any  employee; 

(1)  Who  is  reduced  in  grade  or  pay 
as  a  result  of  the  termination  of  a  tem¬ 
porary-promotion;  or 

(2)  Who  is  reduced  in  grade  or  pay 
for  personal  cause  or  at  the  employ¬ 
ee’s  request. 

(d)  An  employee  to  whom  pay  reten¬ 
tion  is  extended  by  this  section  shall 
rec^eive  retained  pay  in  accordance 
with  the  provisions  of  5  UJS.C.  5363 
and  the  applicable  sections  of  this 
part. 

§  5.‘16.213  Grade  and  pay  retention  in  other 
circumstances. 

Under  5  U.S.C.  5365(bK2)-(3),  the 
Office  of  Personnel  Management  may 
provide  for  the  application  of  all  or 
portions  of  grade  and  pay  retention 
benefits  in  circumstances  not  covered 


under  5  UJS.C.  5362-5363.  The  Direc¬ 
tor,  Office  of  Personnel  Management, 
or  his  or  her  designee,  is  authorized  to 
approve,  at  the  request  of  an  agency, 
the  application  of  grade  and  pay  re¬ 
tention  benefits,  or  any  appropriate 
portion  thereof,  in  such  situations  as 
that  official  determines  appropriate 
and  necessary. 

§.536.214  Appeal  of  termination  of  bene¬ 
fits  because  of  declination  of  reason¬ 
able  offer. 

(a)  Under  5  U.S.C.  6366(aKl),  an  em¬ 
ployee  whose  grade  or  pay  retention 
benefits  under  5  U.S.C.  5362-5363  and 
this  part  are  terminated  on  the 
grounds  such  employee  declined  a  rea¬ 
sonable  offer  of  a  position  (as  defined 
in  section  536.209  of  this  part)  may 
appeal  such  termination  to  the  Office 
of  Personnel  Management.  Such  ap¬ 
peals  shall  be  made  in  accordance  with 
the  provisions  of  paragraph  (b)  of  this 
section,  except  in  the  case  of  employ¬ 
ees  covered  under  paragraph  (e)  of 
this  section. 

(b)  An  employee  who  appeals  under 
this  section  shall  file  such  appeal  in 
writing  with  the  Office  of  Personnel 
Management  not  later  than  15  calen¬ 
dar  days  after  the  termination  of 
grade  or  pay  retention  benefits,  and 
shall  state  in  the  appeal  the  reasons 
why  the  employee  believes  the  offer  of 
a  position  was  not  a  reasonable  offer. 

(c)  The  Office  of  Personnel  Manage¬ 
ment  may  conduct  any  investigation 
or  hearing  it  determines  necessary  to 
ascertain  the  facts  of  the  appeal,  and 
shall  make  its  decision  on  the  appeal 
in  writing,  and  shall  furnish  a  copy  of 
the  decision  to  the  employee  and  to 
the  agency. 

(d)  If  a  decision  by  the  Office  of  Per¬ 
sonnel  Management  on  an  appeal 
under  this  section  requires  corrective 
action  by  an  agency,  including  the  ret¬ 
roactive  and  prospective  restoration  of 
grade  or  pay  retention  benefits,  the 
agency  shall  take  such  corrective 
action. 

(e)  Termination  of  benefits  based  on 
a  declination  of  a  reasonable  offer  by 
an  employee  in  an  exclusively  recog¬ 
nized  bargaining  unit  may  be  review'ed 
under  negotiated  grievance  and  arbi¬ 
tration  procedures  in  accordance  with 
chapter  71  of  title  5.  United  States 
Code,  and  the  terms  of  any  applicable 
collective  bargaining  agreement.  An 
employee  in  an  exclusively  recognized 
bargaining  unit  may  not  appeal  a  ter¬ 
mination  of  benefits  to  the  Office  of 
Personnel  Management  if  the  griev¬ 
ance  procedure  of  the  agreement  by 
which  he  or  she  is  covered  provides  for 
such  review. 

§  .536.213  Effect  of  grade  retention  on 
quota  spaces. 

For  the  purpose  of  determining  the 
number  of  positions  at  GS-16.  17  and 


18  or  the  equivalent,  including  posi¬ 
tions  in  the  Senior  Ebcecutive  Service, 
authorized  by  an  Act  of  Congress,  the 
grade  of  the  position  occupied,  rather 
than  the  retained  grade,  is  to  be  used. 

§  536.216  Issuance  of  employee  letter. 

The  employing  agency  shall  give  to 
the  employee,  with  the  copy  of  the 
Notification  of  Personnel  Action  (SF- 
50)  documenting  entitlement  to  grade 
retention,  a  letter  explaining  the 
action  and  the  nature  of  the  grade  re¬ 
tention  entitlement. 

§  536.217  Retroactive  entitlements 

Under  section  801(b)  of  the  Civil 
Service  Reform  Act  of  1978  employees 
who  otherwise  meet  the  criteria  of 
that  section,  and  who  were  reduced  in 
grade  on  or  after  January  1.  1977  and 
before  the  first  day  of  the  first  pay 
period  beginning  on  or  after  January 
11,  1979  under  circumstances  which 
otherwise  would  have  entitled  the  em¬ 
ployee  to  grade  retention  as  specified 
in  5  U.S.C.  5362  or  sections  536.201  or 
536.202  of  these  regulations,  shall  be 
entitled  to  pay  and  benefits  as  pro¬ 
vided  in  section  801(b)  under  proce¬ 
dures  and  instructions  issued  by  the 
Office  of  Personnel  Management. 

Office  of  Personnel 
Management. 

James  C.  Spry, 

Special  Assistant 
to  the  Director. 

[FR  Doc.  78-5976  Filed  3-1-79;  8:45  am] 


[341&-02-M] 

Title  7 — Agriculture 

CHAPTER  IX— AGRICULTURAL  MAR¬ 
KETING  SERVICE  (MARKETING 
AGREEMENTS  AND  ORDERS; 
FRUITS,  VEGETABLES,  NUTS),  DE¬ 
PARTMENT  OF  AGRICULTURE 

[Navel  Orange  Reg.  4551 

PART  907— NAVEL  ORANGES 

GROWN  IN  ARIZONA  AND  DESIG¬ 
NATED  PART  OF  CALIFORNIA 

Limitation  of  Handling 

AGENCY;  Agricultural  Marketing 
Service.  USDA. 

ACTION:  Pinal  rule. 

SUMMARY;  This  regulation  estab¬ 
lishes  the  quantity  of  fresh  California- 
Arizona  navel  oranges  that  may  be 
shipped  to  market  during  the  period 
March  2-8,  1979. 

Such  action  is  needed  to  provide  for 
orderly  marketing  of  fresh  navel  or¬ 
anges  for  this  period  due  to  the  mar¬ 
keting  situation  confronting  the 
orange  industry. 


i 
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EFFECTIVE  DATE:  March  2, 1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  R,  Brader,  (202)  447-6393. 

SUPPLEMENTARY  INFORMATION: 
Findings.  Pursuant  to  the  marketing 
agreement,  as  amended,  and  Order  No. 
907,  as  amended  (7  CFR  Part  907),  reg¬ 
ulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part 
of  California,  effective  under  the  Agrri- 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601-674), 
and  upon  the  basis  of  the  recommen¬ 
dations  and  information  submitted  by 
the  Navel  Orange  Administrative 
Committee,  established  under  this 
marketing  order,  and  upon  other  in¬ 
formation.  it  is  found  that  the  limita¬ 
tion  of  handling  of  navel  oranges,  as 
hereafter  provided,  will  tend  to  effec¬ 
tuate  the  declared  policy  of  the  act  by 
tending  to  establish  and  maintain  such 
orderly  marketing  conditions  for  such 
oranges  as  will  provide,  in  the  inter¬ 
ests  of  producers  and  consumers,  an 
orderly  flow  of  the  supply  thereof  to 
market  throughout  the  normal  mar¬ 
keting  season  to  avoid  unreasonable 
fluctuations  in  supplies  and  prices, 
and  is  not  for  the  purpose  of  maintain¬ 
ing  prices  to  farmers  above  the  level 
which  it  is  declared  to  be  the  policy  of 
Congress  to  establish  under  the  act. 
This  regulation  has  not  been  deter¬ 
mined  significant  under  the  USDA  cri¬ 
teria  for  implementing  Executive 
Order  12044. 

The  committee  met  on  February  27, 
1979  to  consider  supply  and  market 
conditions  and  other  factors  affecting 
the  need  for  regulation  and  recom¬ 
mended  a  quantity  of  navel  oranges 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee  re¬ 
ports  the  demand  for  navel  oranges 
has  improved  from  last  week. 

It  is  further  found  that  it  is  imprac¬ 
ticable  and  contrary  to  the  public  in¬ 
terest  to  give  preliminary  notice, 
engage  in  public  rulemaking  and  post¬ 
pone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Reg¬ 
ister  (5  U.S.C.  553),  because  of  insuffi¬ 
cient  time  between  the  date  when  in¬ 
formation  became  available  upon 
which  this  regulation  is  based  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Inter¬ 
ested  persons  were  given  an  opportuni¬ 
ty  to  submit  information  and  views  on 
the  regulation  at  an  open  meeting.  It 
is  necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these  reg¬ 
ulatory  provisions  effective  as  speci¬ 
fied,  and  handlers  have  been  apprised 
of  such  provisions  and  the  effective 
time. 

§  907.753  Navel  Orange  Regulation  455. 

Order,  (a)  The  quantities  of  navel  or¬ 
anges  grown  in  Arizona  and  California 
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which  may  be  handled  during  the 
period  March  2,  1979,  through  March 
8,  1979,  are  established  as  follows: 

(1)  District  1:  680,000  cartons: 

(2)  District  2:  120,000  cartons: 

(3)  District  3:  unlimited  movement, 
(b)  As  used  in  this  section,  "han¬ 
dled”,  "District  1”,  "District  2”,  "Dis¬ 
trict  3”,  and  "carton”  mean  the  same 
as  defined  in  the  marketing  order. 

(Secs.  1-19,  48  Stat.  31,  as  amended  (7  U.S.C. 
601-674)) 

Dated:  March  1,  1979, 

(Charles  R.  Brader, 
Deputy  Director,  Fruit  and  Vege¬ 
table  Division,  Agricultural 
Marketing  Service. 

IFR  Doc.  79-6431  Filed  3-1-79;  8:45  aral 


I3410-02-M] 

[Lemon  Reg.  188] 

PART  910~LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

Limitotion  of  Handling 

AGENCTY:  Agricultural  Marketing 
Service,  USDA. 

ACTION:  Pinal  rule. 

SUMMARY:  This  regulation  estab¬ 
lishes  the  quantity  of  fresh  Califomia- 
Arizona  lemons  that  may  be  shipped 
to  market  during  the  period  March  4- 
10,  1979.  Such  action  is  needed  to  pro¬ 
vide  for  orderly  marketing  of  fresh 
lemons  for  this  period  due  to  the  mar¬ 
keting  situation  confronting  the  lemon 
industry. 

EFFECmVE  DATE:  March  4,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  R.  Brader,  (202)  447-6393. 

SUPPLEMENTARY  INFORMATION: 
Findings.  Pursuant  to  the  marketing 
agreement,  as  amended,  and  Order  No. 
910,  as  amended  (7  CFR  Part  910),  reg¬ 
ulating  the  handling  of  lemons  grown 
in  California  and  Arizona,  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  upon  the  basis  of 
the  recommendations  and  information 
submitted  by  the  Lemon  Administra¬ 
tive  Committee,  and  upon  other  infor¬ 
mation,  it  Is  found  that  the  limitation 
of  handling  of  lemons,  as  hereafter 
provided,  will  tend  to  effectuate  the 
declared  policy  of  the  act.  This  regula¬ 
tion  has  not  been  determined  signifi¬ 
cant  under  the  USDA  criteria  for  im¬ 
plementing  Executive  Order  12044. 

The  committee  met  on  February  27, 
1979,  to  consider  supply  and  market 
conditions  and  other  factors  affecting 
the  need  for  regulation  and  recom¬ 
mended  a  quantity  of  lemons  deemed 
advisable  to  be  handled  during  the 


specified  week.  The  committee  reports 
the  demand  for  lemons  improved 
somewhat  from  last  week. 

It  is  further  found  that  it  is  imprac¬ 
ticable  and  contrary  to  the  public  in¬ 
terest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and  post¬ 
pone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Reg¬ 
ister  (5  U.S.C.  553),  because  of  insuffi¬ 
cient  time  between  the  date  when  in¬ 
formation  became  available  upon 
which  this  regulation  is  based  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Inter¬ 
ested  persons  were  given  an  opportuni¬ 
ty  to  submit  information  and  views  on 
the  regulation  at  an  open  meeting.  It 
is  necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these  reg¬ 
ulatory  provisions  effective  as  speci¬ 
fied.  and  handlers  have  been  apprised 
of 'such  provisions  and  the  effective 
time. 

§  910.488  Lemon  Regulation  188. 

Order,  (a)  The  quantity  of  lemons 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period 
March  4,  1979,  through  March  10. 
1979,  is  established  at  240,000  cartons. 

(b)  As  used  in  this  section,  "han¬ 
dled”  and  "carton(s)”  mean  the  same 
as  defined  in  the  marketing  order. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  (7 
U.S.C.  601-674)) 

Dated:  February  28.  1979. 

D.  S.  Kuryloski. 

Acting  Deputy  Director,  Fruit 
and  Vegetable  Division,  Agri¬ 
cultural  Marketing  Service. 

(FR  Doc.  79-6497  Filed  3-1-79;  8:45  am) 


(3410-02-M] 

[§959.3191 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

Handling  Regulation 

AGENCY:  Agricultural  Marketing 
Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  requires 
fresh  market  shipments  of  onions 
grown  in  designated  counties  in  South 
Texas  to  be  inspected  and  meet  mini¬ 
mum  size  and  quality  requirements. 
The  regulation  should  promote  order¬ 
ly  marketing  of  such  onions  and  keep 
less  desirable  qualities  and  sizes  from 
being  shipped  to  consumers. 

EFFECTIVE  DATE:  March  5,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  R.  Brader,  Acting  Director. 
Fruit  and  Vegetable  Division.  AMS. 
U.S.  Department  of  Agriculture, 
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Washington.  D.C.  20250.  Telephone 

(202) 447-4722. 

SUPPLEMENTARY  INFORMATION; 
Marketing  Agreement  No.  143  and 
Order  No.  959.  both  as  amended  (7 
CFR  Part  959)  regulate  the  handling 
of  onions  grown  in  designated  counties 
of  South  Texas.  It  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  The  South  Texas  Onion  Commit¬ 
tee.  established  under  the  order,  is  re¬ 
sponsible  for  its  local  administration. 

Notice  of  rulemaking  was  published 
in  the  December  21,  1978,  Federal 
Register  (43  FR  59509).  Interested 
persons  had  until  February  20,  1979, 
to  file  data,  views  or  comments.  None 
was  received. 

This  regulation  is  based  upon  recom¬ 
mendations  made  by  the  committee  at 
its  public  meeting  in  McAllen.  Texas, 
on  October  25,  1978.  The  recommenda¬ 
tions  of  the  committee  reflect  its  ap¬ 
praisal  of  the  expected  volume  and 
composition  of  the  1979  early  spring 
crop  of  South  Texas  onions  and  of  the 
marketing  prospects  for  the  shipping 
season  which  is  expected  to  begin 
about  March  5.  1979. 

The  grade  and  size  requirements  are 
similar  to  last  season’s  and  are  de¬ 
signed  to  prevent  onions  of  poor  qual¬ 
ity  or  undesirable  sizes  from  being  dis¬ 
tributed  in  fresh  market  channels. 

Thus,  only  onions  that  contain  not 
more  than  20  percent  defects  of  U.S. 
No.  1  grade  and  are  not  packed  or 
loaded  on  Sunday  except  for  export 
may  be  shipped  from  March  5  through 
May  12,  1979.  Again  this  season  in 
order  to  provide  more  orderly  market¬ 
ing  from  all  districts,  the  inspection 
and  container  requirements  are  ex¬ 
tended  through  June  9, 1979. 

The  container  requirements  will  pre¬ 
vent  the  use  of  off-size  or  deceptive 
containers  which  could  adversely 
affect  the  reputation  and  returns  of 
South  Texas  onions.  However,  they 
will  not  preclude  the  use  of  containers 
customarily  packed  for  the  retail 
trade.  The  prohibition  on  packaging 
and  loading  onions  on  Sunday  is  in¬ 
tended  principally  to  provide  more  or¬ 
derly  marketing  by  tailoring  ship¬ 
ments  from  the  production  area  more 
closely  to  the  ability  of  receiving  mar¬ 
kets  to  accept  marketings.  Again  this 
season  handlers  will  be  permitted, 
with  the  approval  of  the  committee,  to 
grade,  package  and  load  onions  on 
Sunday  for  export,  provided  that  they 
shut  down  packing  and  loading  oper¬ 
ations  on  the  first  working  day  after 
shipment  for  the  same  length  of  time 
as  they  operated  on  Sunday.  This 
should  prevent  handlers  who  ship  on 
Sunday  for  export  from  gaining  a  com¬ 
petitive  advantage  due  to  longer  pack¬ 
ing  hours  over  handlers  who  do  not 
have  export  orders. 


Exceptions  are  provided  to  certain  of 
these  requirements  to  recognize  spe¬ 
cial  situations  in  which  such  require¬ 
ments  are  inappropriate  or  unreason¬ 
able.  Up  to  110  pounds  of  onions  may 
be  handled,  other  than  for  resale,  per 
day  without  regard  to  requirements  of 
this  section  in  order  to  avoid  placing 
an  unreasonable  burden  on  persons 
handling  noncommercial  quantities  of 
onions. 

The  requirements  writh  respect  to 
special  purpose  shipments  allow  the 
shipment  of  onions  for  experimental 
purposes  or  the  use  of  containers  in¬ 
cluding  bulk  bins  which  have  been  the 
subject  of  test  shipments  during  past 
seasons,  and  encourage  exports  by  al¬ 
lowing  the  use  of  containers  required 
for  such  purposes.  Shipments  for 
relief  or  charity  are  exempt  since  no 
useful  purpose  would  be  served  by  reg¬ 
ulating  such  shipments. 

Findings.  After  consideration  of  all 
relevant  comments,  including  the  pro¬ 
posal  set  forth  in  the  notice,  it  is 
hereby  found  that  the  handling  regu¬ 
lation.  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy 
of  the  act. 

It  is  hereby  further  found  that  good 
cause  exists  for  not  postponing  the  ef¬ 
fective  date  of  this  section  until  30 
days  after  its  publication  in  the  Feder¬ 
al  Register  (5  U.S.C.  553)  in  that  (1) 
shipments  of  onions  growm  in  the  pro¬ 
duction  area  will  begin  on  or  about  the 
effective  date  specified  herein,  (2)  to 
maximize  benefits  to  producers,  this 
regulation  should  apply  to  as  many 
shipments  as  possible  during  the  mar¬ 
keting  season,  and  (3)  compliance  with 
this  regulation,  which  is  similar  to 
that  in  effect  during  previous  market¬ 
ing  seasons,  will  not  require  any  spe¬ 
cial  preparation  on  the  part  of  persons 
subject  thereto  which  cannot  be  com¬ 
pleted  by  the  effective  date  hereof. 

The  regulation  is  as  follows: 

§  959.319  Handling  regulation. 

During  the  period  March  5  through 
June  9.  1979,  no  handler  may  package 
or  load  onions  on  Sunday  or  handle 
any  onions  except  red  varieties,  unless 
they  comply  with  paragraphs  (a) 
through  (d)  or  (e)  or  (f)  of  this  section. 
However,  the  requirements  of  para¬ 
graphs  (a)  and  (b)  and  the  Sunday 
prohibition  shall  terminate  at  11:59 
p.m.  on  May  12. 1979. 

(a)  Grade  requirements.  Not  to 
exceed  20  percent  defects  of  U.S.  No.  1 
grade.  In  percentage  grade  lots,  toler¬ 
ances  for  serious  damage  shall  not 
exceed  10  percent  including  not  more 
than  2  percent  decay.  Double  the  lot 
tolerance  shall  be  permitted  in  individ¬ 
ual  packages  in  percentage  grade  lots. 
Application  of  tolerances  in  U.S.  onion 
standards  shall  apply  to  in-grade  lots. 


(b)  Size  requirements.  (1)  “Small"— 1 
to  2V4  inches  in  diameter,  and  limited 
to  whites  only; 

(2)  “Repacker”— 1%  to  3  inches  in  di¬ 
ameter,  with  60  percent  or  more  2 
inches  in  diameter  or  larger, 

(3)  “Medium”— 2  to  3V4  inches  in  di¬ 
ameter;  or 

(4)  “Jumbo”— 3  inches  or  larger  in 
diameter. 

(5)  Tolerances  for  size  in  the  U.S. 
onion  standards  shall  apply  except 
that  for  ‘repacker*  and  ‘medium’  siz^ 
not  more  than  20  percent,  by  weight, 
of  onions  in  any  lot  may  be  larger 
than  the  maximum  diameter  specified. 
Application  of  tolerances  in  the  U.S. 
onion  standards  shall  apply. 

(c)  Container  requirements.  Except 
as  provided  in  paragraph  (f).  only  the 
following  containers  may  be  used: 

(1)  25-pound  bags,  with  an  average 
net  weight  in  any  lot  of  not  more  than 
2714  pounds  per  bag.  and  with  outside 
dimensions  not  larger  than  29  inches 
by  31  inches:  or 

(2)  50-pound  bags,  with  an  average 
net  weight  in  any  lot  of  not  more  than 
55  pounds  per  bag,  and  with  outside 
dimensions  not  larger  than  33  inches 
by  3914  inches. 

(3)  These  container  requirements 
shall  not  be  applicable  to  onions  sold 
to  Federal  agencies  or  for  export. 

(d)  Inspection.  (1)  No  handler  may 
handle  any  onions  regulated  hereun¬ 
der.  except  pursuant  to  paragraphs  (e) 
or  (fK3)(ii)  of  this  section,  unless  an 
inspection  certificate  has  been  issued 
covering  them  and  the  certificate  is 
valid  at  the  time  of  shipment. 

(2)  No  handler  may  transport  by 
motor  vehicle  or  cause  such  transpor¬ 
tation  of  any  shipment  of  onions  for 
which  an  inspection  certificate  is  re¬ 
quired  unless  each  such  shipment  is 
accompanied  by  a  copy  of  the  inspec¬ 
tion  certificate  applicable  there  or  by 
documentary  evidence  on  forms  fur¬ 
nished  by  the  committee  identifying 
truck  lots  to  which  a  valid  inspection 
certificate  is  applicable  and  a  copy  of 
such  inspection  certificate  or  commit¬ 
tee  document  is  surrendered  upon  re¬ 
quest  to  authorities  designated  by  the 
Committee. 

(3)  For  purposes  of  operation  under 
this  part  each  inspection  certificate  or 
committee  form  required  as  evidence 
of  inspection  is  hereby  determined  to 
be  valid  for  a  period  not  to  exceed  72 
hours  following  completion  of  inspec¬ 
tion  as  shown  on  the  certificate. 

(4)  Handlers  shall  pay  assessments 
on  all  assessable  onions  according  to 
the  provisions  of  Section  959.219. 

(e)  Minimum  quantity  exemption. 
Any  handler  may  handle,  other  than 
for  resale,  up  to,  but  not  to  exceed  110 
pounds  of  onions  per  day  without 
regard  to  the  requirements  of  this  sec¬ 
tion,  but  this  exemption  shall  not 
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apply  to  any  shipment  or  any  portion 
thereof  of  over  110  pounds  of  onions. 

(f)  Special  purpose  shipments  and 
culls.  (1)  Onions  may  be  handled  in 
containers  customarily  packed  for  the 
retail  trade  and  in  other  designated 
special  purpose  containers  as  follows: 

(1)  Each  handler  desiring  to  make 
such  shipments  shall  first  apply  to  the 
committee  for  and  obtain  a  Certificate 
of  Privilege  to  make  such  shipments. 

(ii)  After  obtaining  an  approved  Cer¬ 
tificate  of  Privilege,  each  handler  may 
handle  onions  packed  in  2.  3  or  5- 
poimd  containers  customarily  packed 
for  the  retail  trade,  or  50-pound  car¬ 
tons,  if  they  meet  the  grade,  size,  and 
inspection  requirements  of  paragraphs 
(a),  (b)  and  (d)  of  this  section  and  if 
they  are  handled  in  accordance  with 
the  reporting  requirements  estab¬ 
lished  in  subparagraph  (2)  of  this 
paragraph  on  such  shipments.  Ship¬ 
ments  of  2,  3  and  5-pound  containers 
and  50-pound  cartons  shall  not  exceed 
10  percent  of  a  handler’s  total  weekly 
onion  shipments. 

(iii)  The  average  gross  weight  per  lot 
of  onions  packed  in  master  containers 
shall  not  exceed  115  percent  of  the 
designated  net  contents. 

(iv)  The  average  net  weight  per  lot 
of  50-ix)und  cartons  shall  not  exceed 
55  pounds. 

(2)  Reporting  requirements  for  ship¬ 
ments  in  designated  special  purpose 
containers.  Each  handler  who  handles 
shipments  of  onions  in  containers  cus¬ 
tomarily  packed  for  the  retail  trade 
and  in  other  designated  special  pur¬ 
pose  containers,  shall  report  to  the 
committee  the  inspection  certificate 
numbers,  the  grade  and  size  of  onions 
packed,  and  the  size  of  the  containers 
in  which  such  onions  were  handled. 
Such  report,  in  accordance  with 
§  959.80,  shall  be  furnished  to  the  com¬ 
mittee  in  such  manner,  on  such  forms 
and  at  such  times  as  it  may  prescribe. 
Each  handler  shall  maintain  records 
of  such  shipments  pursuant  to 
§  959.80(c),  and  the  records  shall  be 
subject  to  review  and  audit  by  the 
committee  to  verify  reports  thereon. 

(3)  Experimental  shipments,  (i) 
Upon  approval  of  the  committee, 
onions  may  be  shipped  in  bulk  bins 
with  inside  dimensions  of  47  inches  x 
37 '/2  inches  x  36  inches  deep  and 
having  a  voliune  of  63,450  cubic 
inches,  or  similar  containers.  Each 
container  shall  have  a  new  perforated 
2-mil  polyethylene  liner.  Also,  onions 
may  be  shipped  in  40-pound  cartons, 
but  not  to.  exceed  4,000  cartons.  Such 
experimental  shipments  shall  be 
exempt  from  paragraph  (c)  of  this  sec¬ 
tion  but  shall  not  exceed  ten  percent 
of  a  handler’s  total  weekly  onion  ship¬ 
ments  and  shall  be  handled  in  accord¬ 
ance  with  safeguard  provisions  of 
§959.54  and  this  paragraph.  'The  re¬ 
ceiver  shall  furnish  the  committee 


with  a  report  on  the  arrival  condition 
of  each  shipment. 

(ii)  Upon  approval  of  the  committee, 
onions  may  be  shipped  for  other  ex¬ 
perimental  purposes  exempt  from  reg¬ 
ulations  issued  pursuant  to  §§959.42, 
959.52  and  959.60,  provided  they  are 
handled  in  accordance  with  safeguard 
provisions  of  §  959.54. 

(4)  Export  shipments,  (i)  Upon  ap¬ 
proval  of  the  committee,  the  prohibi¬ 
tion  against  packaging  or  loading 
onions  on  any  Sunday  may  be  modi¬ 
fied  or  suspended  to  permit  the  han¬ 
dling  of  onions  for  export  provided 
such  handling  complies  with  the  pro¬ 
cedures  and  safeguards  specified  by 
the  committee. 

(ii)  Following  approval,  if  the  han¬ 
dler  grades,  packages  and  ships  onions 
for  export  on  any  Sunday,  such  han¬ 
dler  shall  on  the  first  workday  follow¬ 
ing  shipment,  cease  all  grading,  pack¬ 
aging  and  shipping  operations  for  the 
same  length  of  time  as  the  handler  op¬ 
erated  on  Sunday.  Upon  completion  of 
such  shipments,  the  handler  shall 
report  thereon  as  prescribed  by  the 
committee. 

(iii)  Export  shipments  shall  also  be 
exempt  from  all  container  require¬ 
ments  of  this  section. 

(5)  Onions  for  charity,  relief,  can¬ 
ning  and  freezing.  Onions  for  charity, 
relief,  canning  and  freezing  shall  be 
exempt  from  the  requirements  of 
paragraphs  (a)  through  (d).  Such 
onions  shall  be  handled  according  to 
the  provisions  of  §  959.126(b). 

(6)  Onions  failing  to  meet  require¬ 
ments.  Onions  failing  to  meet  the 
grade,  size,  and  container  require¬ 
ments  of  this  section,  and  not  exempt 
under  paragraphs  (e)  or  (f)(4)  of  this 
section,  may  be  handled  only  pursuant 
to  §  959.126.  Culls  may  be  handled  pur¬ 
suant  to  §  959.126(a)(1). 

(g)  Definitions.  “U.S.  onion  stand¬ 
ards”  mean  the  United  States  Stand¬ 
ards  for  Grades  of  Bermuda-Granex- 
Grano  Type  Onions  (7  CFR  2851.3195- 
2851.3209),  or  the  United  States 
Standards  for  Grades  of  Onions 
(Other  Than  Bermuda-Granx-Grano 
and  Creole  Types)  (7  CFR  2851.2830- 
2851.2854),  whichever  is  applicable  to 
the  particular  variety,  or  variations 
thereof  specified  in  this  section.  The 
term  “U.S.  No.  1”  shall  have  the  same 
meaning  as  set  forth  in  these  stand¬ 
ards. 

All  other  terms  used  in  this  section 
shall  have  the  same  meaning  as  when 
used  in  Marketing  Agreement  No,  143, 
as  amended,  and  this  part. 

(h)  Applicability  to  imports.  Onions 
imported  during  the  period  March  19 
through  May  12,  1979,  will  be  in  most 
direct  competition  with  onions  pro¬ 
duced  in  South  Texas  and  regulated 
under  Marketing  Order  No.  959,  as 
amended.  Therefore,  under  Section  8e 
and  Section  980.117  “Import  Regula¬ 


tions”  (43  FR  5499)  of  the  act  such  im¬ 
ported  onions  shall  have  not  more 
than  20  percent  defects  of  U.S.  No.  1 
grade  and  be  at  least  1  inch  in  diame¬ 
ter  for  white  varieties  and  at  least  1% 
inches  in  diameter  for  all  other  varie¬ 
ties.  In  percentage  grade  lots,  toler¬ 
ances  for  serious  damage  shall  not 
exceed  10  percent  including  not  more 
than  2  percent  decay.  Double  the  lot 
tolerance  shall  be  permitted  in  individ¬ 
ual  packages  in  percentage  grade  lots. 
Applications  of  tolerances  in  the  U.S. 
Grade  standards  shall  apply  to  in¬ 
grade  lots.  Onions  with  transit  time 
from  country  of  origin  to  entry  into 
the  United  States  of  ten  or  more  days 
may  be  entered  if  they  meet  an  aver¬ 
age  tolerance  for  decay  of  not  more 
than  5  percent. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674). 

Dated  February  27,  1979.  to  become 
effective  March  5,  1979. 

This  regulation  has  not  been  deter¬ 
mined  significant  under  Executive 
Order  12044. 

Dated:  February  27,  1979. 

Charles  R.  Brader. 

Acting  Director,  Fruit  and  Vege¬ 
table  Division,  Agricultural 
Marketing  Service. 

(FR  E>oc.  79-64S4  Piled  3-1-79;  8:45  am) 


[3410-34-M] 

Title  9 — Animals  and  Animal  Products 

CHAPTER  I— ANIMAL  AND,  PLANT 
HEALTH  INSPECTION  SERVICE,  DE¬ 
PARTMENT  OF  AGRICULTURE 

SUBCHAPTER  C— INTERSTATE  TRANSPORTA¬ 
TION  OF  ANIMALS  (INCLUDING  POULTRY) 
AND  ANIMAL  PRODUCTS 

PART  82— EXOTIC  NEWCASTLE  DIS¬ 
EASE;  AND  PSITTACOSIS  OR  OR¬ 
NITHOSIS  IN  POULTRY 

Area  Quarantined 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this 
amendment  is  to  quarantine  a  portion 
of  Orange  County  in  California  be¬ 
cause  of  the  existence  of  exotic  New¬ 
castle  disease.  Exotic  Newcastle  dis¬ 
ease  was  confirmed  in  Orange  County, 
California,  February  20,  1979.  There¬ 
fore,  in  order  to  prevent  the  dissemi¬ 
nation  of  exotic  Newcastle  disease  it  is 
necessary  to  quarantine  the  infested 
area. 

EFFECTIVE  DA'TE:  February  21, 
1979. 
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FOR  FURTHER  INFORMATION 
CONTACT: 

Dr.  M.  A.  Mixson,  USDA,  APHIS. 

VS.  Federal  Building.  Room  748.  Hy- 

attsville.  Maryland  20782,  301-436- 

8073. 

SUPPLEMENTARY  INFORMATION: 
This  amendment  quarantines  a  por* 
tion  of  Orange  County  in  California 
because  of  the  existence  of  exotic 
Newcastle  disease.  Therefore,  the  re¬ 
strictions  pertaining  to  the  interstate 
movement  of  poultry,  mynah,  and 
psittacine  birds,  and  birds  of  all  other 
species  under  any  form  of  confine¬ 
ment.  and  their  carcasses  and  parts 
thereof,  and  certain  other  articles, 
from  quarantined  areas,  as  contained 
in  9  CFR  Part  82.  as  amended,  will 
apply  to  the  quarantined  area. 

Accordingly,  Part  82,  Title  9,  Code  of 
Federal  Regulations  is  hereby  amend¬ 
ed  in  the  following  respect: 

In  §  82.3,  the  introductory  portion  of 
paragraph  (a)  is  amended  by  adding 
thereto  the  name  of  the  State  of  Cali¬ 
fornia  and  a  new  paragraph  (a)(1)  re¬ 
lating  to  the  State  of  California  is 
added  to  read: 

§  82.3  Areas  quarantined. 

(a)  •  •  • 

( 1 )  California.  The  premises  of  John 
William  Bonk,  7545  Katella  Avenue. 
Apartment  127,  Stanton.  Orange 
County. 

•  •  •  •  • 

(Secs.  4'7.  23  Stat.  32.  as  amended;  secs.  1 
and  2,  32  Stat.  791-792.  as  amended;  secs.  1- 
4.  33  Stat.  1264.  1265.  as  amended;  secs.  3 
and  11.  76  Stat.  130.  132  (21  U.S.C.  111-113. 
115.  117.  120.  123-126.  134b.  134f):  37  FR 
28464.  28477;  38  FR  19141.) 

The  amendment  imposes  certain  re¬ 
strictions  necessary  to  prevent  the  in¬ 
terstate  spread  of  exotic  Newcastle  dis¬ 
ease.  a  communicable  disease  of  poul¬ 
try.  and  must  be  made  effective  imme¬ 
diately  to  accomplish  its  purpose  in 
the  public  interest.  It  does  not  appear 
that  public  participation  in  this  rule- 
making  proceeding  would  make  addi- 
tonal  relevant  information  available  to 
the  Department. 

Accordingly,  under  the  administra¬ 
tive  procedure  provisons  in  5  U.S.C. 
553.  it  is  found  upon  good  cause  that 
notice  and  other  public  procedure  with 
respect  to  the  amendment  are  imprac¬ 
ticable  and  contrary  to  the  public  in¬ 
terest.  and  good  cause  is  found  for 
making  the  amendment  effective  less 
than  30  days  after  publication  in  the 
Federal  Register. 

Done  at  Washington,  D.C..  this  21st 
day  of  February  1979. 

Note:  This  final  rulemaking  is  being  pub¬ 
lished  under  emergency  procedures  as  au¬ 
thorized  by  E.O.  12044  and  Secretary’s 
Memorandum  1955.  It  has  been  determined 
by  M.  A.  Mixson.  Acting  Assistant  Deputy 
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Administrator,  Animal  Health  Programs, 
APHIS.  VS,  USDA.  that  the  possibility  of 
the  spread  of  exotic  Newcastle  disease  into 
other  States  or  Territories  of  the  United 
States  is  severe  enough  to  constitute  an 
emergency  which  warrants  the  publi<»tion 
of  this  quarantine  without  waiting  for 
public  comment.  This  amendment,  as  well 
as  the  complete  regulation,  will  be  sched¬ 
uled  for  review  under  provisions  of  E.O. 
12044  and  Secretary’s  Memorandum  1955. 
The  review  will  include  preparation  of  an 
Impact  Analysis  Statement  which  will  be 
available  from  Program  Services  Staff. 
R(x>m  870,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  Maryland  20782,  301-436- 
8695. 

M.  T.  Goff, 

Acting  Deputy  Administrator, 
Veterinary  Services. 

[FR  Doc.  79-5866  FUed  3-1-79;  8:45  am] 


[759ff-01-Ml 

Title  10 — Energy 

CHAPTER  I— NUCLEAR  REGULATORY 
COMMISSION 

PART  35— HUMAN  USES  OF 
BYPRODUa  MATERIAL 

Calibration  of  Teletherapy  Units 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACITION:  Approval  of  Record  Keeping 
Requirement  by  Comptroller  General. 

SUMMARY:  On  January  8.  1979,  the 
Nuclear  Regulatory  Commission  pub¬ 
lished  in  the  Federal  Register  a 
notice  of  rule  making,  effective  July  9. 
1979,  amending  its  regulation  “Human 
Uses  of  Byproduct  Material!’  to  re¬ 
quire  medical  licensees  to  (1)  calibrate 
each  teletherapy  unit  annually  and  (2) 
perform  monthly  spot  checks  on  those 
calibrations. 

The  notice  included  the  following 
note: 

Note.— The  Nuclear  Regulatory  Commis¬ 
sion  has  submitted  this  rule  to  the  Comp¬ 
troller  General  for  review  under  the  Federal 
Reports  Act,  as  amended.  44  U.S.C.  3512. 
The  date  on  which  the  rule  betjomes  effec¬ 
tive,  unless  advised  to  the  contrary,  accord¬ 
ingly  reflects  inclusion  of  the  45-day  period 
which  that  statute  allows  for  this  review  (44 
U.S.C.  3512(c)(2)). 

Notice  is  hereby  given  that  the 
record  keeping  requirement  set  out  in 
the  rule  has  been  approved  by  the  U.S. 
General  Accounting  Office. 

EFFECTIVE  DATE:  July  9.  1979.  The 
record  keeping  requirement  set  out  in 
the  notice  of  rule  making  amending  10 
CFR  Part  35  which  was  published  in 
the  Federal  Register  on  January  8, 
1979  (44  FR  1722)  has  been  approved 
by  the  U.S.  General  Accounting  Office 
under  No.  B-180225  (R0068). 
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FOR  FURTHER  INFORMA’nON 
CONTACT: 

Gerald  L.  Hutton.  Division  of  Rules 
and  Records,  Office  of  Administra¬ 
tion,  UJS.  Nuclear  Regulatory  Com¬ 
mission,  Washington.  D.C.  20555, 
telephone  301-492-7086. 

Dated  at  Bethesda,  Md..  this  14th 
day  of  February  1979. 

For  the  Nuclear  Regulatory  Com¬ 
mission. 

Lee  V.  Gossick. 
Executive  Director 
for  operations. 
[FR  Doc.  79-6388  FUed  3-1-79;  8:45  am] 


[6210-01 -M] 

Title  12 — Banks  and  Banking 

CHAPTER  II— FEDERAL  RESERVE 
SYSTEM 

PART  226— TRUTH  IN  LENDING 

Publication  in  CFR  of  Supplements  I 
Through  VI  to  Regulation  Z 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Publication  In  CFR  of  Sup¬ 
plements  1  through  VI  to  Regulation 
Z:  Correction. 

SUMMARY:  In  FR  Doc.  79-4318,  ap¬ 
pearing  at  page  7942  of  the  issue  for 
February  8,  1979,  the  table  in  the 
center  column  under  SUPPLEMEN¬ 
TARY  INFORMATION  should  read 
as  follows: 

Supplement  I  (34  FR  2017)  Feb.  12.  1969. 
§  226.40. 

Supplement  II  (34  FR  12330)  July  26. 
1969.  §  226.50. 

Supplement  III  (35  FR  5215)  March  28, 
1970;  as  amended  at  (35  FR  7550)  May  15, 
1970;  (35  FR  10358)  June  25.  1970;  (35  FR 
11992)  July  25,  1970;  (37  FR  24105)  Nov.  14, 
1972.  S  226.55. 

Supplement  IV  (36  FR  1041)  Jan.  22.  1971, 
§  226.60. 

Supplement  V  (41  FR  55329)  Dec.  20. 
1976.  §  226.70. 

Supplement  VI  (43  FR  21319)  May  17. 
1978.  §  226.80. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glen  E.  Loney,  Section  Chief.  Divi¬ 
sion  of  Consumer  Affairs.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551. 
Telephone:  (202)  452-3867. 

Board  of  Governors  of  the  Federal 
Reserve  System,  February  27,  1979. 

Theodore  E.  Allison. 
Secretary  of  the  Board. 
[FR  Doc.  79-6400  Filed  3-1-79;  8:45  am] 
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[6210-01-M] 

SUBCHAPTER  A— BOARD  OF  GOVERNORS  OF 
THE  FEDERAL  RESERVE  SYSTEM 

LDodiet  No.  R-0206] 

PART  261 1»— RULES  REGARDING 
PUUIC  OBSERVATION  OF  MEETINGS 

Final  Rule 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Board  of  Governors 
of  the  Federal  Reserve  System  has 
amended  its  regulations  relating  to 
public  observation  of  meetings  in 
order  to  reflect  its  current  policy  of  (1) 
making  available  copies  of  staff  docu¬ 
ments  underlying  Board  discussion  of 
agenda  items  to  i>ersons  attending 
open  meetings;  (2)  making  available  to 
the  public  electronic  recordings  of 
open  Board  meetings:  and  (3)  provid¬ 
ing  a  mailing  list  of  persons  who  wish 
to  be  notified  personally  and  in  ad¬ 
vance  about  oi>en  Board  meetings.  In 
addition,  the  amendments  would  pro¬ 
vide  procedures  for  requests  that  the 
Board  open  to  the  public  a  previously 
announced  closed  meeting. 

EFFECTIVE  DATE:  February  26, 
1979. 

ADDRESS:  Secretarj',  Board  of  Gov¬ 
ernors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551. 

FOR  FURTHER  INFORMATION 
CONTACT: 

MaryEIllen  A.  Brown,  Senior  Attor¬ 
ney,  (202)  452-3608,  Legal  Division, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551. 

SUPPLEMENTARY  INFORMATION: 
In  addition  to  the  open  meeting  proce¬ 
dures  mandated  by  the  Government  in 
the  Sunshine  Act  (5  UJS.C.  Sec.  552b), 
the  Board  has  adopted  procedures  to 
inform  the  public  more  fuUy  about 
these  meetings— namely,  by  distribut¬ 
ing  staff  documents  underlying  Board 
discussions  to  persons  attending  open 
meetings;  by  making  cassette  record¬ 
ings  of  open  meeting  discussions  avail¬ 
able  to  the  public;  and  by  providing 
that  either  written  or  telephoned  re¬ 
quests  may  be  made  by  persons  who 
wish  to  receive  copies  of  announce¬ 
ments  for  open  Board  meetings.  The 
amendments  incorporate  these  proce¬ 
dures  into  the  Board’s  formal  rules 
that  implement  the  Act.  In  addition, 
the  amendments  provide  procedures 
by  which  members  of  the  public  may 
request  the  Board  to  open  an  an¬ 
nounced  closed  meeting. 

Pursuant  to  the  authority  of  5 
U.S.C.  Sec.  553(bKB),  this  rule  is  being 
promulgated  in  final  form,  without 


prior  opportunity  for  public  comment, 
because  these  amendments  are  chiefly 
pro  forma  in  nature  in  that  they  con¬ 
form  Board  rules  to  existing  practices. 
Accordingly,  public  comment  about 
the  rule  would  be  unnecessary. 

Section  12  CFR  261b.4  is  amended 
and  section  261b.8(f)  is  added  to  read 
as  follows: 

§2616.4  Meetings  open  to  public  observa¬ 
tion. 

(a)  Except  as  provided  in  §261b.S, 
every  portion  of  every  meeting  of  the 
agency  shall  be  open  to  public  obsen'a- 
tlon. 

(b)  Copies  of  staff  documents  consid¬ 
ered  in  connection  with  agency  discus¬ 
sion  of  agenda  items  for  a  meeting 
that  is  open  to  public  observation  shall 
be  made  available  for  distribution  to 
members  of  the  public  attending  the 
meeting,  in  accordance  with  the  provi¬ 
sions  of  12  CFR  Part  261. 

(c)  The  agency  will  maintain  a  com¬ 
plete  electronic  recording  adequate  to 
record  fully  the  proceedings  of  each 
meeting  or  portion  of  a  meeting  open 
to  public  observation.  Cassettes  will  be 
available  for  listening  in  the  Freedom 
of  Information  Office,  and  copies  may 
be  ordered  for  $5  per  cassette  by  tele¬ 
phoning  or  by  writing  Freedom  of  In¬ 
formation  Office,  Board  of  Governors 
of  the  Federal  Reserve  System,  Wash¬ 
ington,  D.C.  20551. 

(d)  The  agency  will  maintain  mailing 
lists  of  names  and  addresses  of  all  per¬ 
sons  who  wish  to  receive  copies  of 
agency  announcements  of  meetings 
open  to  public  observation.  Requests 
for  announcements  may  be  made  by 
telephoning  or  by  writing  Freedom  of 
Information  Office,  Board  of  Gover¬ 
nors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551. 

G  •  •  «  • 

§2<lb.8  Meetings  closed  te  public  obser¬ 
vation  under  regular  preeoduree. 

G  G  G  G  G 

(f)  Any  person  may  request  in  writ¬ 
ing  to  the  Secretary  of  the  Board  that 
an  announced  closed  meeting,  or  por¬ 
tion  of  the  meeting,  be  held  open  to 
public  observation.  The  Secretary,  or 
in  his  or  her  absence,  the  Acting  Sec¬ 
retary  of  the  Board,  will  transmit  the 
request  to  the  members  of  the  Board 
and  upon  the  request  of  any  member  a 
recorded  vote  will  be  taken  whether  to 
open  such  meeting  to  public  observa¬ 
tion. 

G  G  G  G  G 


By  order  of  the  Board  of  Governors, 
February  26,  1979. 

Theodore  E.  Allison, 
Secretary  of  the  Board. 
IPR  Doc.  79-6390  PUed  3-1-79;  8.45  am] 


[8025-01 -M] 

THIu  18— Business  Credit  and 
Assistance 

CHAPTER  I— SMALL  BUSINESS 
ADMINISTRATION 

(Revision  6,  Amdt.  211 

PART  120— BUSINESS  LOAN  POLICY 

Indian-Owned  Businesses 

AGENCY:  Small  Business  Administra¬ 
tion. 

ACTION:  Final  rule. 

SUMMARY:  'This  final  rule  makes 
small  business  concerns  which  are 
owned  and  controlled  by  Indian  tribes 
eligible  for  SBA  assistance.  This 
change  is  necessary  because  of  Pub.  L. 
95-507  which  overturned  SBA’s  policy 
of  not  making  loans  to  concerns  owned 
and  controlled  by  Indian  tribes. 

EFFECTIVE  DATE:  March  2, 1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Evelyn  Cherry,  Chief,  Special  Proj¬ 
ects  Division,  Office  of  Financing, 
Small  Administration,  1441  L  St., 
NW..  Washington.  D.C.  20416,  (202) 
653-6696. 

SUPPLEMENTARY  INFORMA’nON: 
Section  231  of  Pub.  L.  95-507  amended 
section  7(a)  of  the  Small  Business  Act 
by  Inserting  “or  small-business  con¬ 
cerns  100  percent  owned  and  con¬ 
trolled  by  an  Indian  tribe  .  .  The 
puipose  of  this  statutory  amendment 
was  to  overcome  this  Agency’s  prior 
position  that  an  applicant  for  a  section 
7(a)  loan  would  be  ineligible  if  it  were 
owned  and  controlled  by  an  Indian 
tribe.  Because  of  this  statutory 
amendment  a  new  provision  is  being 
added  to  make  it  clear  that  an  appli¬ 
cant  will  no  longer  be  ineligible  be¬ 
cause  it  is  in  any  way  owned  or  con¬ 
trolled  by  an  Indian  tribe.  This 
amendment  is  not  issued  for  proposed 
rulemaking  because  it  constitutes  a 
liberalization  of  existing  policy.  Inter¬ 
ested  persons  are,  however,  invited  to 
submit  any  written  comments  or  sug¬ 
gestions.  Material  thus  submitted  will 
be  given  consideration  and  evaluation 
for  possible  SBA  action.  Therefore, 
pursuant  to  the  authority  of  section 
5(b)  (6)  and  (a)  of  the  Small  Business 
Act  (15  U.S.C.  631  et  seq).  Part  120  of 
the  SBA  Rules  and  Regulations  is 
amended  by  adding  paragraph  (c)(5) 
as  follows: 
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§120.2  Business  loan  and  guarantees. 

•  •  «  •  • 

(c)  Assurance  of  repayment;  change 
of  ownership;  recreational  and  amuse¬ 
ment  enterprises;  agricultural  enter¬ 
prises:  and  Indian  tribes. 

#  *  *  4t  * 

(5)  Loans  to  applicants  owned  or 
controlled  by  Indian  tribes.  The  eligi¬ 
bility  of  small  business  concerns  under 
section  7ta)  of  the  Small  Business  Act 
shall  not  be  adversely  affected  because 
any  such  concern  is  owned  or  con¬ 
trolled  by  an  Indian  tribe  as  defined  in 
25  U.S.C.  450b(b). 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.012  Small  Business  Loans.) 

Dated;  January  19,  1979. 

A.  Vernon  Weaver, 
Administrator. 

(FR  Doc.  79-6355  Filed  3-1-79;  8:45  am) 


[8010-0T-M] 

Title  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  II— SECURITIES  AND 
EXCHANGE  COMMISSION 

(Release  No.  34-15457  A) 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  EX¬ 
CHANGE  ACT  OF  1934 

Filing  and  Disclosure  Requirements 
Relating  to  Beneficial  Ownership 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Correction. 

SUMMARY:  This  document  corrects 
PR  Doc.  79-810  appearing  on  pages 
2144  through  2155  in  the  Federal  Reg¬ 
ister  of  January  9,  1979.  In  Instruc¬ 
tion  (2)  of  "Instructions  for  Cover 
Page”  in  the  first  column  on  page  2148 
the  reference  to  Rule  13d-l(eKl) 
should  be  to  Rule  13d-l(f)(l).  In  the 
heading  §240.13d-102  in  the  third 
column  on  page  2148  the  reference  to 
§240.13d-(l)(b)  should  be  to 
§240.13d(l)  (b)  and  (c).  In  Instruction 
(2)  of  “Instructions  for  Cover  Page”  in 
the  first  column  on  page  2152  the  ref¬ 
erence  to  Rule  13d-l(e)(l)  should  be 
to  Rule  13d-l(f)(l). 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  H.  Carter,  Office  of  Disclo¬ 
sure  Policy  and  Proceedings,  Divi¬ 
sion  of  Corporation  Finance,  Securi¬ 
ties  and  Exchange  Commission,  500 
North  Capitol  Street,  Washington, 


D.C.  20549,  (202)  376-8090. 

George  A.  Fitzsimmons, 
Secretary. 

February  23,  1979. 

(FR  Doc.  79-6320  Filed  3-1-79;  8:45  am) 


[4810- 25-M] 

Title  20 — Employees'  Benefits 

CHAPTER  VIII— JOINT  BOARD  FOR 
THE  ENROLLMENT  OF  ACTUARIES 

PART  901— REGULATIONS  GOVERN¬ 
ING  THE  PERFORMANCE  OF  ACTU¬ 
ARIAL  SERVICES  UNDER  THE  EM¬ 
PLOYEE  RETIREMENT  INCOME  SE¬ 
CURITY  ACT  OF  1974 

Explanation  of  Status  of  Ceriain 
Regulations 

AGENCY:  Joint  Board  for  the  Enroll¬ 
ment  of  Actuaries. 

AfTTION;  Explanation  of  Status  of  20 
CFR  901.13. 

SUMMARY:  The  decision  in  Sol  Tabor 
V.  Joint  Board  for  the  Enrollment  of 
Actuaries  vacated  certain  regulations 
governing  the  performance  of  actuar¬ 
ial  services  under  the  Employee  Re¬ 
tirement  Income  Security  Act  of  1974 
and  required  adoption  of  a  new  final 
rule.  The  new  final  rule  was  used  as 
the  basis  to  codify  20  CFR  Part  901 
and,  as  a  result  of  a  technical  error  in 
the  codification,  a  section  was  omitted 
therefrom. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Leslie  S.  Shapiro,  Executive  Di¬ 
rector,  202-376-0767. 

SUPPLEMENTARY  INFORMATION: 
A  final  rule  setting  forth  provisions  of 
20  CFR  I>art  901  was  published  in  the 
F^ehal  ItEGisTER  for  January  14,  1976 
(41  FR  2080).  This  rule  shows  that 
§901.13,  Eligibility  for  enrollment  of 
individuals  applying  for  enrollment  on 
or  after  January  1,  1976,  as  “reserved”. 
The  text  of  §901.13  W’as  published 
thereafter  as  a  final  rule  in  the  F^er- 
AL  Register  of  November  12,  1976  (41 
FR  49970).  On  July  22.  1977,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  Sol 
Tabor  v.  Joint  Board  for  the  Enroll¬ 
ment  of  Actuaries  (No.  76-1947)  vacat¬ 
ed  the  regulations  appearing  at  41  FTR 
2080  and  remanded  the  matter  to  the 
Board  to  enable  it  to  adopt  new  rules 
accompanied  by  a  contemporaneous 
statement  of  basis  and  purpose.  The 
20  CFR  901.13  regulations  published 
on  November  12,  1976  were  not  in 
issue  in  that  case.  As  a  result  of  the 
Court’s  decision,  the  Joint  Board 
Lssued  a  new  final  rule  to  supersede 
the  one  vacated.  The  new  rule,  which 


appeared  in  the  Federal  Register  of 
August  3,  1977  at  page  39200,  was  iden¬ 
tical  to  the  rule  vacated.  It  did  not  in¬ 
clude  the  text  of  §901.13  because  that 
provision  had  not  been  affected  by  the 
Court’s  decision.  It  appears  that  the 
codification  of  20  CFR  Part  901  was 
based  on  the  rule  printed  in  the 
August  3.  1977  F'ederal  Register 

which  did  not  include  the  text  of  20 
CTR  901.13.  Even  though  not  codified, 
20  cm  901.13  has  been  in  effect  since 
November  12,  1976.  the  date  it  was 
published  in  the  Federal  Register, 
and  has  not  at  any  time  been  rescind¬ 
ed. 

It  is  anticipated  that,  in  view  of  this 
Explanation,  future  editions  of  20 
CFR  will  Include  the  text  of  §901.13. 
The  present  provisions  of  20  CFR 
901.13  are  printed  below  for  the  con¬ 
venience  of  the  reader. 

Dated:  February  16,  1979 

Rowland  E.  Cross, 
Chairman,  Joint  Board 
for  the  Enrollment  of  Actuaries. 

§  901.13  Eligibility  for  enrolimrnt  of  indi¬ 
viduals  applying  for  enrollment  on  or 
after  January  1,  1976. 

(a)  In  general.  An  individual  apply¬ 
ing  on  or  after  January  1,  1976,  to  be 
an  enrolled  actuary,  must  fulfill  the 
experience  requirement  of  paragraph 

(b)  of  this  section,  the  basic  actuarial 
knowledge  requirement  of  paragraph 

(c)  of  this  section,  and  the  pension  ac¬ 
tuarial  knowledge  requirement  of 
paragraph  (d)  of  this  section. 

(b)  Qualifying  experience.  Within  a 
10  year  period  immediately  preceding 
the  date  of  application,  the  applicant 
shall  have  completed  either; 

(DA  minimum  of  36  months  of  re¬ 
sponsible  pension  actuarial  experience, 
or 

(2)  A  minimum  of  60  months  of  re¬ 
sponsible  actuarial  experience,  includ¬ 
ing  at  least  18  months  of  responsible 
pension  actuarial  experience. 

(c)  Basic  actuarial  knowledge.  The 
applicant  shall  demonstrate  knowl¬ 
edge  of  basic  actuarial  mathematics 
and  methodology  by  one  of  the  follow¬ 
ing: 

(1)  Joint  Board  basic  examination. 
Successful  completion,  to  a  score  satis¬ 
factory  to  the  Joint  Board,  of  an  ex¬ 
amination,  prescribed  by  the  Joint 
Board,  in  basic  actuarial  mathematics 
and  methodology  including  compound 
interest,  principles  of  life  contingen¬ 
cies,  commutation  functions,  multiple- 
decrement  functions,  and  joint  life  an¬ 
nuities. 

(2)  Organization  basic  examina¬ 
tions.  Successful  completion,  to  a 
score  satisfactory  to  the  Joint  Board, 
of  one  or  more  proctored  examinations 
which  are  given  by  an  actuarial  orga¬ 
nization  and  which  the  Joint  Board 
has  determined  cover  substantially  the 
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same  subject  areas,  have  at  least  a 
comparable  level  of  difficulty,  and  re¬ 
quire  at  least  the  same  competence  as 
the  Joint  Board  basic  examination  re¬ 
ferred  to  in  paragraph  (c)(1)  of  this 
section. 

(3)  Qualifying  formal  education.  Re¬ 
ceipt  of  a  bachelor’s  or  higher  degree 
from  an  accredited  college  or  universi¬ 
ty  after  the  satisfactory  completion  of 
a  course  of  study: 

(i)  In  which  the  major  area  of  con¬ 
centration  was  actuarial  mathematics, 
or 

(ii)  Which  included  at  least  as  many 
semester  hours  or  quarter  hours  each 
in  mathematics,  statistics,  actuarial 
mathematics  and  other  subjects  as  the 
Board  determines  represent  equiv¬ 
alence  to  paragraph  (c)(3)(i)  of  this 
section. 

(d)  Pension  actuarial  knowledge. 
The  applicant  shall  demonstrate  pen¬ 
sion  actuarial  knowledge  by  one  of  the 
following: 

(1)  Joint  Board  pension  examina¬ 
tion.  Successful  completion,  to  a  score 
satisfactory  to  the  Joint  Board,  of  an 
examination,  prescribed  by  the  Joint 
Board,  in  actuarial  mathematics  and 
methodology  relating  to  pension  plans, 
including  the  provisions  of  ERISA  re¬ 
lating  to  the  minimium  funding^  re¬ 
quirements  and  allocation  of  assets  on 
plan  termination. 

(2)  Organization  pension  examina¬ 
tions.  Successful  completion,  to  a 
score  satisfactory  to  the  Joint  Board, 
of  one  or  more  proctored  examinations 
which  are  given  by  an  actuarial  orga¬ 
nization  and  which  the  Joint  Board 
has  determined  cover  substantially  the 
same  subject  areas,  have  at  least  a 
comparable  level  of  difficulty,  and  re¬ 
quire  at  least  the  same  competence  as 
the  Joint  Board  pension  examination 
referred  to  in  paragraph  (d)(1)  of  this 
section. 

(e)  Denial  of  enroHment  An  appli¬ 
cant  may  be  denied  enrollment  if: 

(I)  The  Joint  Board  finds  that  the 
applicant,  during  the  15-year  period 
immediately  preceding  the  date  of  ap¬ 
plication  and  on  or  after  the  appli¬ 
cant’s  eighteenth  birthday  has  en¬ 
gaged  in  disreputable  conduct.  The 
term  disreputable  conduct  includes, 
but  is  not  limited  to: 

(i)  An  adjudication,  decision,  or  de¬ 
termination  by  a  court  of  law.  a  duly 
constituted  licensing  or  accreditation 
authority  (other  than  the  Joint 
Board),  or  by  any  federal  or  state 
agency,  board,  commission,  hearing 
examiner,  administrative  law  judge,  or 
other  official  administrative  authority, 
that  the  applicant  has  engaged  in  con¬ 
duct  evidencing  fraud,  dishonesty  or 
breach  of  trust. 

(ii)  Giving  false  or  misleading  infor¬ 
mation.  or  participating  in  any  way  in 
the  giving  of  false  or  misleading  infor¬ 
mation.  to  the  Department  of  the 


Treasury  or  the  Department  of  Labor 
or  the  Pension  Benefit  Guaranty  Cor¬ 
poration  or  any  officer  or  employee 
thereof  in  connection  with  any  matter 
pending  or  likely  to  be  pending  before 
them,  knowing  such  information  to  be 
false  or  misleading. 

(iii)  Willfully  failing  to  make  a  feder¬ 
al  tax  return  in  violation  of  the  reve¬ 
nue  laws  of  the  United  States,  or  evad¬ 
ing,  attempting  to  evade,  or  participat¬ 
ing  in  any  way  in  evading  or  attempt¬ 
ing  to  evade  any  federal  tax  or  pay¬ 
ment  thereof,  knowingly  counseling  or 
suggesting  to  a  client  or  prospective 
client  an  illegal  plan  to  evade  federal 
taxes  or  payment  thereof,  or  conceal¬ 
ing  assets  of  himself  or  another  to 
evade  federal  taxes  or  payment  there¬ 
of. 

(iv)  Directly  or  indirectly  attempting 
to  influence,  or  offering  or  agreeing  to 
attempt  to  influence,  the  official 
action  of  any  officer  or  employee  of 
the  Department  of  the  Treasury  or 
the  Department  of  Labor  or  the  Pen¬ 
sion  Benefit  Guaranty  Corporation  by 
the  use  of  threats,  false  accusations, 
duress  or  coercion,  by  the  offer  of  any 
special  inducement  or  promise  of  ad¬ 
vantage  or  by  the  bestowing  of  any 
gift,  favor,  or  thing  of  value. 

(v)  Disbarment  or  suspension  from 
practice  as  an  actuary,  attorney,  certi¬ 
fied  public  accountant,  public  account¬ 
ant.  or  an  enrolled  agent  by  any  duly 
constituted  authority  of  any  state, 
possession,  territory.  Commonwealth, 
the  District  of  Columbia,  by  any  Fed¬ 
eral  Court  of  record,  or  by  the  Depart¬ 
ment  of  the  Treasury. 

(vi)  Contemptuous  conduct  in  con¬ 
nection  with  matters  before  the  De¬ 
partment  of  the  Treasury,  or  the  De¬ 
partment  of  Labor,  or  the  Pension 
Benefit  Guaranty  Corporation  includ¬ 
ing  the  use  of  abusive  language, 
making  false  accusations  and  state¬ 
ments  knowing  them  to  be  false,  or 
circulating  or  publishing  malicious  or 
libelous  matter. 

(2)  The  applicant  has  been  convicted 
of  any  of  the  offenses  referred  to  in 
section  411  of  ERISA. 

(3)  The  applicant  has  submitted 
false  or  misleading  information  on  an 
application  for  enrollment  to  perform 
actuarial  services  or  in  any  oral  or 
written  information  submitted  in  con¬ 
nection  therewith  or  in  any  report  pre¬ 
senting  actuarial  information  to  any 
person,  knowing  the  same  to  be  false 
or  misleading. 

(FR  Doc.  79-6356  Piled  3-1-79;  8:45  am] 


[4110-OSrM] 

Title  21 — Food  and  Drugs 

CHAPTER  I— FOOD  AND  DRUG  AD¬ 
MINISTRATION,  DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WEL¬ 
FARE 

SUBCHAPTER  B— FOOD  FOR  HUMAN 
CONSUMPTION 

(Docket  No.  78P-00591 

PART  131— MILK  AND  CREAM 

Repeal  of  Standard  of  Identity  for 
Sour  Half-and-Half  Dressing;  Con¬ 
firmation  of  Effective  Date  of  Final 
Regulation 

AGENCY:  Pood  and  Drug  Administra¬ 
tion. 

ACTTION:  Final  rule. 

SUMMARY:  This  document  confirms 
the  effective  date  of  the  final  regula¬ 
tion  that  repealed  the  standard  of 
identity  for  sour  half-and-half  dress¬ 
ing  and  gives  notice  that  no  objections 
were  filed  to  the  regulation. 

EFFECTIVE  DATE:  November  28. 
1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Eugene  T.  McGarrahan,  Bureau  of 
Foods  (HFF-415),  Food  and  Drug 
Administration.  Department  of 
Health,  Education,  and  Welfare.  200 
C  St.  SW..  Washington.  DC  20204, 
202-245-1155. 

SUPPLEMENTARY  INFORMATION: 
In  the  Federal  Register  of  September 
29.  1978  (43  FR  44833).  the  Pood  and 
Drug  Administration  issued  a  final 
regulation  that  repealed  the  standard 
of  identity  for  sour  half-and-half 
dressing  (21  CFR  131.189).  The  final 
regulation  established  that  use  of  the 
w'ords  “sour  half-and-half”  in  the 
name  of  a  product  that  could  be  fabri¬ 
cated  from  'ingredients  other  than 
milk  and  cream  could  be  misleading  to 
consumers.  No  objections  were  re¬ 
ceived  in  response  to  the  final  regula¬ 
tion. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (secs.  401, 
701(e),  52  Stat.  1046  as  amended,  70 
Stat.  919  as  amended  (21  U.S.C.  341. 
371(e)))  and  under  authority  delegated 
to  the  Commissioner  (21  CFR  5.1), 
notice  is  given  that  no  objections  were 
received  and  that  the  final  regulation 
repealing  the  standard  of  identify  for 
sour  half-and-half  dressing  (21  CFR 
131.189)  as  promulgated  in  the  Feder¬ 
al  Register  of  September  29.  1978  (43 
FR  44833)  became  effective  November 
28.  1978. 
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Dated:  February  23,  1979. 

William  F.  Randolph, 
Acting  Associate  Commissioner 

for  Regulatory  Affai  rs. 
[PR  Doc.  79-5966  Piled  3-1-79;  8:45  am] 


[4110-03-M] 

SUBCHAPTER  D— DRUGS  FOR  HUMAN  USE 
(Docket  No.  76N-0028/PSA1 

PART  310— NEW  DRUGS 

Inhalation  Anesthetic  Drugs;  Adminis¬ 
trative  Stay  of  Regulation  and  Re¬ 
quest  for  Comments  on  Petition 

AGENCY:  Food  and  Drug  Administra¬ 
tion. 

ACTION:  Stay  of  Regulation. 

SUMMARY:  The  Food  and  Drug  Ad¬ 
ministration  (FDA)  is  staying,  on  its 
own  initiative,  its  regulation  that  re¬ 
quires  manufacturers  of  certain  inha¬ 
lation  anesthetic  drug  products  to 
study  them  In  animals  to  determine 
the  products’  potentials  to  cause 
cancer  and  birth  defects.  The  agency 
is  also  requesting  comments  on  a  citi¬ 
zen  petition  to  revoke  the  regulation. 
The  agency  is  staying  the  regulation 
because  new  information  that  became 
available  after  the  final  regulation  was 
published  raises  questions  about 
whether  the  required  studies  are  still 
necessary. 

DATES:  The  stay  is  effective  March  2, 
1979;  comments  on  the  petition  to 
revoke  the  regulation  by  May  1,  1979. 

ADDREISS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Michael  C.  McGrane,  Bureau  of 
Drugs  (HFD-30),  Food  and  Drug  Ad¬ 
ministration,  Department  of  Health, 
Education,  and  Welfare,  5600  Fish¬ 
ers  Lane,  Rockville,  MD  20857,  301- 
443-5220. 

SUPPLEMENTARY  INFORMATION: 
In  the  Federal  Register  of  July  22, 
1977  (42  FR  37538),  FDA  established 
in  §310.511  (21  CFR  310.511)  certain 
requirements  for  inhalation  anesthetic 
drugs.  That  section  requires  the  hold¬ 
ers  of  new  drug  applications  (NDA’s) 
and  abbreviated  new  drug  applications 
(ANDA’s)  for  halogenated  inhalation 
anesthetic  drug  products  to  conduct 
animal  studies  on  the  potential  of 
their  drug  products  to  cause  cancer 
and  to  affect  reproduction,  including 
causing  birth  defects.  The  NDA  and 
ANDA  holders  were  required  to 
submit  reports  on  these  studies  to 
FDA  to  be  used  to  determine  whether 
the  labeling  of  the  products  should  be 
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revised  to  provide  for  safer  use  of  the 
drug  products  or  whether  approval  of 
the  applications  for  the  products 
should  be  withdrawn. 

Under  the  regulation.  FDA  may  ap¬ 
prove  an  NDA  or  ANDA  for  a  haloge¬ 
nated  inhalation  anesthetic  drug  prod¬ 
uct  that  is  identical  to  one  identified 
in  the  regulation  before  receipt  of  the 
final  report  on  the  animal  studies  for 
the  identified  drug  products  if  the  ap¬ 
plicant  agrees  to  conduct  animal  stud¬ 
ies  after  the  application  is  approved. 
In  addition,  the  regulation  requires  an 
NDA  or  ANDA  for  any  inhalation  an¬ 
esthetic  drug  (except  anesthetic  drugs 
that  are  specifically  identified  in  the 
regulation)  to  contain  the  results  of 
animal  studies  to  determine  the  poten¬ 
tial  of  the  drug  to  cause  cancer  and  to 
affect  reproduction. 

The  final  regulation  became  effec¬ 
tive  on  August  22,  1977.  The  holders  of 
approved  NDA’s  and  ANDA’s  for  drug 
products  subject  to  the  regulation 
were  required  to  submit  preliminary 
study  protocols  by  September  20,  1977 
and  to  submit  final  protocols  by  Feb¬ 
ruary  13,  1978.  Preliminary  protocols 
for  the  studies  were  discussed  at  a 
workshop  held  by  FDA  on  December  5 
and  6,  1977.  In  the  Federal  Register 
of  March  14,  1978  (43  FR  10553),  the 
date  for  submission  of  final  protocols 
was  extended  to  September  1,  1978. 
On  August  29,  1978,  FDA  sent  a  study 
protocol,  which  the  agency  considers 
to  comply  with  the  regulation,  to  each 
NDA  and  ANDA  holder.  The  agency 
prepared  the  protocol  on  the  basis  of 
the  results  of  the  December  1977 
workshop  and  the  combined  efforts  of 
the  industry,  FDA  staff,  and  consul¬ 
tants.  The  application  holders  were 
given  60  days  to  respond  to  the  August 
29  letter. 

The  five  companies  who  hold  the  ap¬ 
proved  NDA’s  and  ANDA’s  for  all  mar¬ 
keted  halogenated  inhalation  anes¬ 
thetic  drug  products  jointly  petitioned 
the  Commissioner  of  Food  and  Drugs 
on  September  28,  1978,  to  stay  the  im¬ 
plementation  of  §310.511.  A  copy  of 
the  petition  has  been  placed  on  public 
display  in  the  office  of  the  Hearing 
Clerk,  FDA.  The  petitioners  contend 
that  no  rational  basis  exists  in  the  reg¬ 
ulation’s  administrative  record  that 
would  permit  FDA  to  require  the  hold¬ 
ers  of  approved  NDA’s  and  ANDA’s 
for  halogenated  inhalation  anesthetic 
drug  products  to  conduct  the  animal 
tests.  The  petitioners  further  contend 
that  FDA  is  not  authorized  under  sec¬ 
tion  505(j)  of  the  act  (21  U.S.C.  355(j)) 
to  require  the  animal  studies. 

FDA  views  the  petition  for  stay  to  be 
untimely  under  §  10.35  (21  CFR  10.35), 
which  requires  a  petition  for  stay  to  be 
submitted  no  later  than  30  days  after 
the  date  of  the  decision  involved. 
Thus,  a  petition  for  a  stay  of  action  on 
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§310.511  to  be  timely  should  have 
been  filed  by  August  22, 1977. 

Nevertheless,  FDA  believes  that  new 
information  identified  by  the  petition¬ 
ers  that  has  become  available  since 
both  the  publication  of  the  final  rule 
and  the  holding  of  the  inhalation  an¬ 
esthetic  workshop  raises  questions 
about  whether  the  studies  required 
under  §310.511  are  still  necessary. 
FDA  does  not  agree  with  the  petition¬ 
ers,  however,  that  the  agency  is  not 
authorized  to  require  these  studies.  As 
stated  in  paragraph  1  of  the  preamble 
to  the  final  regulation,  the  Commis¬ 
sioner  concludes  that  sections  505  and 
701(a)  of  the  act  (21  U.S.C.  355  and 
371(a))  establish  authority  to  require 
these  studies. 

Accordingly,  FDA  has  determined 
that  the  regulation  should  be  stayed 
pending  a  determination  of  whether 
the  required  animal  studies  are  still 
necessary.  Although  the  agency  views 
the  September  28,  1978  petition  for 
stay  of  action  as  untimely,  FDA  has 
determined  to  consider  it  as  a  citizen 
petition  under  §  10.30  (21  CFR  10.30) 
to  revoke  the  regulation. 

Although  FDA  is  staying  the  regula¬ 
tion,  the  stay  does  not  affect  the  Com¬ 
missioner’s  general  authority  under 
section  505  of  the  act  and  Part  314  (21 
CFR  Part  314)  to  require  that  an  NDA 
or  ANDA  contain  full  reports  of  inves¬ 
tigations  to  show  that  the  drug  is  safe 
and  effective  for  its  intended  use. 
Thus,  approval  of  an  NDA  or  ANDA 
for  an  inhalation  anesthetic  drug  may 
be  refused  unless  the  application  con¬ 
tains  full  reports  of  studies  in  animals 
to  determine  the  drug  product’s  car¬ 
cinogenic  potential  and  its  effects  on 
reproduction. 

§310.511  [Stayed] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  505, 
701(a),  52  Stat.  1052-1053  as  amended, 
1055  (21  U.S.C.  355,  371(a)))  and  under 
authority  delegated  to  the  Commis¬ 
sioner  (21  CFR  5.1),  §310.511  Inhala¬ 
tion  anesthetic  drugs  (21  CFR  310.511) 
is  stayed  until  further  notice. 

Interested  persons  may,  on  or  before 
May  1,  1979,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad¬ 
ministration,  Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  the  petition  to 
revoke  21  CFR  310.511.  Four  copies  of 
all  comments  shall  be  submitted, 
except  individuals  may  submit  single 
copies  of  comments,  and  shall  be  iden¬ 
tified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  head¬ 
ing  of  this  document.  Received  com¬ 
ments  may  be  seen  in  the  above  office 
between  9  a.m.  and  4  p.m.,  Monday 
through  FYiday. 

Effective  date.  This  stay  is  effective 
March  2.  1979. 
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Dated;  February  23, 1979. 

Sherwin  Gardner, 
Acting  Commissioner  of 
Food  and  Drugs. 
[FR  Doc.  79-6223  Piled  3-1-79;  8:45  am) 


[4110-03-M] 

SUBCHAPTER  E— ANIMAL  DRUGS,  FEEDS,  AND 
RELATED  PRODUCTS 

PART  522— IMPLANTATION  OR  IN¬ 
JECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

Dinoprost  Tromethomine  Sterile 
Solution 

AGENCY:  Food  and  Drug  Administra¬ 
tion. 

ACTION:  Final  rule. 

SUMMARY:  The  animal  drug  regula¬ 
tions  are  amended  to  reflect  approval 
of  a  supplemental  new  animal  drug  ap¬ 
plication  (NADA)  filed  by  the  Upjohn 
Company,  providing  for  labeling  revi¬ 
sions  for  an  injectable  prostaglandin 
used  in  mares  for  its  luteolytic  effect. 

EFFECTIVE  DATE:  March  2.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Donald  A.  Gable,  Bureau  of  Veteri¬ 
nary  Medicine  (HFV-114),  Food  and 
Drug  Administration,  Department  of 
Health.  Education,  and  Welfare. 
5600  Fishers  Lane.  Rockville,  MD 
20857,  301-443-4313. 

SUPPLEMENTARY  INFORMATION: 
The  Upjohn  Company,  Kalamazoo.  MI 
49001.  filed  a  supplemental  NADA 
(100-202V)  providing  for  revisions  to 
the  “Warnings’*  statement  for  dino¬ 
prost  tromethamine  injection  used  in¬ 
tramuscularly  in  mares  for  its  luteoly¬ 
tic  effect. 

The  supplement  does  not  affect 
safety  or  effectiveness  aspects  of  the 
parent  NADA.  Consequently,  this  ap¬ 
proval  does  not  involve  reevaluation  of 
the  parent  NADA  nor  does  it  consti¬ 
tute  reaffirmation  of  the  drug’s  safety 
and  effectiveness. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(i).  82 
Stat.  347  (21  U.S.C.  360b(i)))  and 
under  authority  delegated  to  the  Com¬ 
missioner  of  Food  and  Drugs  (21  CFR 
5  1)  and  redelegated  to  the  Director  of 
the  Bureau  of  Veterinary  Medicine  (21 
CFR  5.83 ),  §  522.690  is  amended  by  re¬ 
vising  paragraph  (d)(3)  to  read  as  fol¬ 
lows: 

§  .722.69(1  Dinoprost  tromethamine  sterile 
solution. 

*  •  •  •  • 

(d) *  *  * 


RULES  AND  REGULATIONS 

(3)  Not  for  human  use.  Do  not  allow 
pregnant  w'omen,  asthmatics,  or  per¬ 
sons  with  bronchial  and  other  respira¬ 
tory  problems  to  administer.  Spills  of 
dinoprost  tromethamine  on  the  skin 
should  immediately  be  washed  off 
with  soap  and  water. 

•  •  •  •  • 

Effective  date.  This  regulation  is  ef¬ 
fective  March  2,  1979, 

(Sec.  512(1),  82  Stat.  347  (21  U.S.C.  360b(i)).) 

Dated:  February  21, 1979. 

Lester  M.  Crawford, 
Director,  Bureau  of 
Veterinary  Medicine. 

[FR  Doc.  79-6221  Piled  3-1-79;  8:45  am) 


[4nO-03-M] 

SUBCHAPTER  F— BIOLOGICS 

[Docket  No.  79N-00051 

PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

Clarification  of  Bulk  Sterility  Test 
Requirements 

AGENCY:  Food  and  Drug  Administra¬ 
tion. 

ACTION:  Final  rule. 

SUMMARY;  This  document  amends 
the  biologies  regulations  to  clarify 
that  only  one  repeat  bulk  sterility  test 
is  permitted  in  determining  whether  a 
lot  of  product  meets  the  requirements 
for  sterility. 

EFFECTIVE  DATE:  March  2.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Donna  C.  Williams.  Bureau  of  Biolo¬ 
gies  (HFB-620),  Food  and  Drug  Ad¬ 
ministration,  Department  of  Health, 
Education,  and  Welfare.  8800  Rock¬ 
ville  Pike.  B«  thesda,  MD  20014,  301- 
443-1306. 

SUPPLEMENTARY  INFORMATION: 
The  biologies  regulation  on  sterility. 
§  610.12(b)  (21  CFR  610.12(b))  provides 
that  if  growth  appears  in  any  of  the 
test  media  during  sterility  testing  of 
either  bulk  or  final  container  material, 
the  test  may  be  repeated  to  rule  out 
faulty  test  procedures.  Section 
610.12(b)(1)  of  the  regulation  further 
prescribes  requirements  for  the  bulk 
sterility  tests  while  §  610.12(b)  (2)  and 
(3)  prescribes  requirements  for  the 
first  and  second  repeat  final  container 
tests,  respectively. 

The  intent  of  the  regulation  is  to 
permit  only  one  repeat  bulk  sterility 
test  and  two  repeat  final  container 
tests.  However,  it  has  come  to  the  at¬ 
tention  of  the  agency  that  this  regula¬ 
tion  is  occasionally  misinterpreted  to 
mean  that  more  than  one  repeat  bulk 


sterility  test  is  permitted.  To  clarify 
the  intent.  §  610.12(b)(1)  is  amended  to 
add  a  sentence  to  specify  that  only 
one  repeat  bulk  test  may  be  conduct¬ 
ed. 

Therefore,  under  the  Public  Health 
Service  Act  (sec.  351,  58  Stat.  702  as 
amended  (42  U.S.C.  262))  and  under 
authority  delegated  to  the  Commis¬ 
sioner  (21  CFR  5.1),  §610.12  is  amend¬ 
ed  by  revising  paragraph  (b)(1)  to  read 
as  follows: 

§610.12  Sterility. 

*  •  *  •  • 

(b)  •  •  • 

(1)  Repeat  bulk  test  Only  one  repeat 
bulk  test  may  be  conducted.  The 
volume  of  inoculum  to  be  used  for  the 
repeat  bulk  test  shall  be  as  prescribed 
in  paragraph  (d)(1)  of  this  section. 
The  repeat  test  shall  be  performed 
using  the  procedure  prescribed  in 
paragraph  (a)(l)(i)  of  this  section. 

•  •  •  •  • 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553(b)  and  (d)),  the  Com¬ 
missioner  finds  that  notice,  public  pro¬ 
cedure,  and  delayed  effective  date  are 
unnecessary  for  the  amendment  of 
§  610.12(b)(1)  because  it  does  not 
impose  an  additional  duty  or  burden 
on  any  person  but  rather  clarifies  an 
existing  regulation  to  preclude  misin¬ 
terpretation. 

Effective  date.  This  regulation  is  ef¬ 
fective  March  2,  1979. 

(Sec.  351.  58  Stat.  702  as  amended  (42  U.S.C. 
262).) 

Dated:  February  26, 1979, 

William  F,  Randolph, 
Acting  Associate  Commissioner 
for  Regulatory  Affairs. 

[FR  Doc.  79-6224  Filed  3-1-79;  8:45  ami 
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Title  23 — Highways 

CHAPTER  I— FEDERAL  HIGHWAY  AD¬ 
MINISTRATION,  DEPARTMENT  OF 
TRANSPORTATION 

SUBCHAPTER  G— ENGINEERING  AND  TRAFFIC 
OPERATIONS 

PART  630— PRECONSTRUCTION 
PROCEDURES 

Subpart  I — Federal  Participation  in 
the  Cost  of  Truck  Weighing  Station 
Construction  Items 

Rescission  of  Regulation 

AGENCY:  Federal  Highway  Adminis¬ 
tration  (FHWA),  DOT. 

ACTION:  RescLssion  of  regulation. 
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SUMMARY:  This  document  rescinds 
the  above  regulation  (Subpart  I  of  part 
630)  pursuant  to  Section  106(a)  of  the 
Federal-Aid  Highway  Act  of  1978 
which  amended  the  definition  of  con¬ 
struction  in  23  U.S.C.  101(a)  to  include 
capital  Improvements  which  directly 
facilitate  an  effective  vehicle  weight 
enforcement  program  such  as  scales, 
scale  houses,  and  other  capital  im¬ 
provements.  Federal-aid  construction 
fund  participation  was  previously  not 
allowed  for  the  purchase  and  installa¬ 
tion  of  scales  for  weigh  stations. 

EFFECrriVE  DATE:  March  8,  1979. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Vince  Ciletti,  Chief,  Programs 
Branch,  Federal-Aid  Division,  202- 
426-0450;  or  David  C.  Oliver,  Office 
of  the  Chief  Counsel,  202-426-0825, 
Federal  Highway  Administration, 
400  Seventh  Street,  SW.,  Washing¬ 
ton,  D.C.  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 
The  definition  of  “construction”  in  23 
U.S.C.  101(a)  now  permits  the  use  of 
Federal-aid  construction  funds  for 
scales,  scale  houses,  and  other  capital 
improvements  which  will  facilitate  an 
effective  vehicle  weight  enforcement 
program  in  the  States.  The  number  of 
weigh  stations  on  the  Interstate 
System  will  no  longer  be  limited  and 
may  be  approved  on  the  basis  of  need 
established  in  the  State’s  weight  en¬ 
forcement  program. 

Accordingly,  the  Federal  Highway 
Administration  hereby  rescinds  and 
reserves  Subpart  I— Federal  Participa¬ 
tion  In  the  Cost  of  Truck  Weighing 
Station  Contruction  Items— of  Part 
630,  Chapter  I  of  Title  23,  Code  of 
Federal  Regulations. 

Note.— The  Federal  Highway  Administra¬ 
tion  has  determined  that  this  document 
docs  not  contain  a  significant  proposal  ac¬ 
cording  to  the  criteria  established  by  the 
Department  of  Transportation  pursuant  to 
E.O.  12044. 

(23  UJS.C.  §§  101(a).  315:  49  CFR  1.48<b)) 
Issued  on  February  16.  1979. 

John  S.  Hassell,  Jr., 
Deputy  Administrator. 
[FR  Doc.  79-6232  Filed  3-1-79;  8:45  am] 
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Title  24— Housing  and  Urbon 
Development 

CHAPTER  III— GOVERNMENT 
NATIONAL  MORTGAGE 
ASSOCIATION 


RULES  AND  REGULATIONS 

[Docket  No.  R-79-627] 

PART  300— GENERAL 

List  of  Attorneys-in-Foct 

AGENCY:  Department  of  Housing  an 
Urban  Development. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  updates 
the  current  list  of  attomeys-in-fact  by 
amending  Paragraph  (c)  of  24  CFR 
300.11.  These  attorneys-in-fact  are  au¬ 
thorized  to  act  for  the  Association  by 
executing  documents  in  its  name  in 
conjunction  with  serving  GNMA’s 
mortgage  purchase  programs,  all  as 
more  fully  described  in  Paragraph  (a) 
of  24  CFR  300.11. 

EFFECTIVE  DATE:  April  2,  1979. 

ADDRESSES:  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street,  S.W.. 
Washington,  D.C.  20410.  Telephone: 
(202)  755-7603. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  William  J.  Liname,  Office  of 
General  Counsel,  on  (202)  755-7186. 

SUPPLEMENTARY  INFORMATION; 
Notice  and  public  procedure  on  this 
amendment  are  unnecessary  and  im¬ 
practicable  because  of  the  large 
volume  of  legal  documents  that  must 
be  executed  on  behalf  of  the  Associ¬ 
ation. 

§300.11  (Amended] 

1.  Paragraph  (c)  of  §300.11  is  amend¬ 
ed  by  deleting  the  following  name 
from  the  current  list  of  attorneys-in- 
fact: 

Name  and  Region 

Loretta  A.  Meissler,  Philadelphia,  PA. 

2.  Paragraph  (c)  of  Section  300.11  is 
amended  by  adding  the  following 
name  to  the  current  list  of  attomeys- 
in-fact: 

Name  and  Region 
Loretta  Casey.  Philadelphia,  PA. 

(Section  309(d)  of  the  National  Housing  Act, 
12  U.S.C.  1723a(d),  and  Section  7(d)  of  the 
Department  of  Housing  and  Urban  Develop¬ 
ment  Act,  42  U.S.C.  3535<d).} 

Issued  at  Washington,  D.C.  on  Feb¬ 
ruary  14, 1979. 

John  H.  Dalton, 
President,  Government 

National  Mortgage  Association. 
[FR  Doc.  79-6322  Filed  3-1-79;  8:45  am) 
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[4210-01-M] 

CHAPTER  X— FEDERAL  INSURANCE 
ADMINISTRATION,  DEPARTMENT 
OF  HOUSING  AND  URBAN  DEVEL¬ 
OPMENT 

[Docket  No.  FI-4561) 

PART  1917— APPEALS  FROM  PRO¬ 
POSED  FLOOD  ELEVATION  DETER¬ 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Gty  of  Mullens,  Wyoming 
County,  W.  Va. 

AGENCY;  Federal  Insurance  Adminis¬ 
tration.  HUD. 

ACTION;  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se¬ 
lected  locations  in  the  City  of  Mullens. 
Wyoming  County,  W.  Va. 

’These  base  (100-year)  flood  eleva¬ 
tions  are  the  basis  for  the  flood  plain 
management  measures  that  the  com¬ 
munity  is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na¬ 
tional  flood  insurance  program 
(NFIP). 

EFFECmVE  DATE;  The  date  of  issu¬ 
ance  of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Mullens. 
Wyoming  County,  W,  Va. 

ADDRESS:  Maps  and  other  informa¬ 
tion  showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Mullens, 
Wyoming  County,  West  Virginia,  are 
available  for  review  at  the  Mullens 
City  Hall,  Mullens,  West  Virginia. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad¬ 
ministrator.  Office  of  Flood  Insur¬ 
ance.  Room  5270,  451  Seventh  Street 
SW..  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina¬ 
tions  of  flood  elevations  for  the  City 
of  Mullens,  Wyoming  County,  West 
Virginia, 

This  final  rule  is  issued  in  accord¬ 
ance  with  section  110  of  the  Flood  Dis¬ 
aster  Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec¬ 
tion  1363  to  the  National  Fl<x>d  Insur¬ 
ance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  UJS.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in¬ 
dividuals  to  appeal  this  determination 
to  or  through  the  conununity  for  a 
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period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ¬ 
uals  within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100- year)  flood  eleva¬ 
tions  for  selected  locations  are: 


Source  of  flooding 

Elevation 
in  feet. 

LocaUon  national 

geodetic 
vertical 
datum 

Guyandolte  River. 

O>rporate  Limits 

1.429 

Upstream. 

N  4c  W  Railroad 
Upstream. 

1.422 

W.  Va.  Route  16 
Downstream. 

1.412 

Corporate  Limits 
Downstream. 

1.400 

Slab  Pork  Creek .... 

Corporate  limits  . . 

1.502 

Morgan  Avenue 

Upstream  (South  of 
intersection  of  Trace 
Street). 

1.484 

Confluence  with  Terry 
Branch  Upstream. 

1.464 

Norfolk  and  Western 
Railroad  Downstream. 

1.457 

Morgan  Avenue 

Upstream  (North  of 
Intersection  with 

1.448 

Phillips  Street). 

Morgan  Avenue 

Upstream  (North  of 
Intersection  with 

Water  Street). 

1.422 

At  confluence  with 
Guyandolte  River. 

1.411 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28,  1969  (33 
FR  17804,  November  28.  1968).  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary’s  dele¬ 
gation  of  authority  to  Federal  Insuitince 
AdminLstrator  43  PR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Hou.sing  and  Community  Amendments  of 
1978.  Pub.  L.  95-557,  92  Stat.  2080,  this  rule 
has  been  granted  waiver  of  Congresssional 
review  rcKjuirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  January  31.  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

(FR  Doc.  79-6344  Piled  3-1-79;  8:45  am] 


[421 0-01 -M] 

[Docket  No.  FI-4562] 

PART  1917— APPEALS  FROM  PRO¬ 
POSED  FLOOD  ELEVATION  DETER¬ 
MINATIONS 


Final  Flood  Elevation  Determination 
for  the  Town  of  Peterstown, 
Monroe  County,  W.  Va. 

AGENCY;  Federal  Insurance  Adminis¬ 
tration,  HUD. 

ACTION:  Pinal  rule. 

SUMMARY;  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se¬ 
lected  locations  in  the  Town  of  Peters¬ 
town.  Monroe  County,  West  Virginia. 
These  base  (100 -year)  flood  elevations 
are  the  basis  for  the  flood  plain  man¬ 
agement  measures  that  the  communi¬ 
ty  is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insurance  program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  Issu¬ 
ance  of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (lOO-year)  flood 
elevations,  for  the  Town  of  Peters¬ 
town,  Monroe  County,  West  Virginia. 

ADDRESS:  Maps  and  other  informa¬ 
tion  showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Town  of  Peterstown, 
Monroe  County,  West  Virginia,  are 
available  for  review  at  the  Peterstown 
Towti  Hall,  Peterstown,  West  Virginia. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad¬ 
ministrator,  Office  of  Flood  Insur¬ 
ance,  Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina¬ 
tions  of  flood  elevations  for  the  Town 
of  Peterstown,  Monroe  County,  West 
Virginia. 

This  final  rule  is  issued  In  aiNiord- 
ance  with  section  110  of  the  Flood  Dis¬ 
aster  Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec¬ 
tion  1363  to  the  National  Flood  Insur¬ 
ance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in¬ 
dividuals  to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  Individ¬ 
uals  within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (lOO-year)  flood  eleva¬ 
tions  for  selected  locations  are; 


Source  of  flooding 

Location 

Elevation 
in  feet, 
national 
geodetic 
vertical 
datum 

.  I,«2J 

Upstream  Corporate 
Limits. 

1.677 

.  1.596 

Confluence  of  Scott 
Branch. 

1.609 

Market  Street . 

.  1.624 

Thomas  Street _ 

_  1.660 

Scott  Branch . 

Confluence  with  Rich  1,609 

Creek. 

D  Street . 

.  1.626 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804,  November  28,  1968),  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary’s  dele¬ 
gation  of  authority  to  Federal  Insurance 
Administrator  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557,  92  SUt.  2080,  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  January  31,  1979.  • 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

[FR  Doc.  79  6345  Piled  3-1-79;  8:45  am] 


[4210-01-M] 

[Docket  No.  PI -44 191 

PART  1917— APPEALS  FROM  PRO¬ 
POSED  FLOOD  ELEVATION  DETER¬ 
MINATIONS 


Final  Flood  Elevation  Determination 
for  the  Town  of  Ranson,  Jefferson 
County,  W.  Va.  • 

AGENCY:  Federal  Insurance  Adminis¬ 
tration,  HUD. 

ACTION:  Pinal  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se¬ 
lected  locations  in  the  Towm  of 
Ranson,  Jefferson  County.  West  Vir¬ 
ginia. 

These  base  (lOO-year)  flood  eleva¬ 
tions  are  the  basis  for  the  flood  plain 
management  measures  that  the  com¬ 
munity  Is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na¬ 
tional  flood  insurance  program 
(NFIP). 

EFFEt^TIVE  DATE:  The  date  of  issu¬ 
ance  of  the  fl(x>d  insurance  rate  map 
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(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Town  of  Ranson, 
Jefferson  County,  West  Virginia. 

ADDRESS:  Maps  and  other  informa¬ 
tion  showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Town  of  Ranson. 
Jefferson  County,  West  Virginia,  are 
available  for  review  at  the  Ranson 
Tovm  Hall.  Third  &  Mildred  Streets. 
Ranson.  West  Virginia. 

FOR  FURTHER  IRFORMATION 
CONTACT: 

Mr.  Richard  Krimm.  Assistant  Ad¬ 
ministrator,  Office  of  Flood  Insur¬ 
ance,  Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410,  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina¬ 
tions  of  flood  elevations  for  the  Town 
of  Ranson,  Jefferson  County,  West 
Virginia. 

This  final  rule  is  issued  in  accord¬ 
ance  with  section  110  of  the  Flood  Dis¬ 
aster  Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec¬ 
tion  1363  to  the  National  Flood  Insur¬ 
ance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportimlty  for  the  community  or  in¬ 
dividuals  to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ¬ 
uals  within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  ( 100-year)  flood  eleva¬ 
tions  for  selected  locations  are: 


Eaevation 
in  feet. 

Source  of  flooding  Location  national 

geodetic 

vertical 

datum 


Evltts  Run . 

Limits. 

495 

Chessie  System  Bridge 
Downstream. 

500 

Upstream  Corporate 
Limits. 

503 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28,  1969  (33 
PR  17804,  November  28,  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  Secretary’s  dele¬ 
gation  of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719,) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act.  Section  324  of  the 


Housing  and  Community  Amendments  of 
1978,  P.L.  95-557,  92  Stat.  2080.  this  rule  has 
been  granted  waiver  of  Congressional  review 
requirements  in  order  to  permit  i^  to  take 
effect  on  the  date  indicated. 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Development 
Amendments  of  1978,  P.L.  95-557,  92  Stat. 
2080,  this  rule 'has  been  granted  waiver  of 
Congressional  review  requirements  in  order 
to  permit  publication  at  this  time  for  public 
comment. 

Issued:  December  12. 1978. 

Gloria  M.  Jimenez. 

Federal  Insurance  Administrator. 

(FR  Doc.  79-6346  Piled  3-1-79;  8:45  am] 


[4210-01-M] 

(Docket  No.  FI-4563] 

PART  1917— APPEALS  FROM  PRO¬ 
POSED  FLOOD  ELEVATION  DETER¬ 
MINATIONS 

Final  Flood  Elevation  Determination 
for  the  Town  of  Rowlesburg,  Pres¬ 
ton  County,  W.  Vo. 

AGENCY:  Federal  Insurance  Adminis¬ 
tration.  HUD. 

ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year) 
flood  elevations  are  listed  below  for  se¬ 
lected  locations  in  the  Town  of 
Rowlesburg,  Preston  County,  West 
Virginia. 

These  base  (100-year)  flood  eleva¬ 
tions  are  the  basis  for  the  flood  plain 
management  measures  that  the  com- 
mimity  is  required  to  either  adopt  or 
show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  na¬ 
tional  flood  insurance  program 
(NFIP). 

EFFECmVE  DATE:  The  date  of  issu¬ 
ance  of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  Town  of  Rowles¬ 
burg,  Preston  County,  West  Virginia. 

ADDRESS:  Maps  and  other  informa¬ 
tion  showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Town  of  Rowles¬ 
burg.  Preston  County,  West  Virginia, 
are  available  for  review  at  the  Rowles¬ 
burg  Fire  Hall,  Rowlesburg,  West  Vir¬ 
ginia. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad¬ 
ministrator,  Office  of  Flood  Insur¬ 
ance,  Room  5270,  451  Seventh  Street 
SW.,  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 


SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina¬ 
tions  of  flood  elevations  for  the  Town 
of  Rowlesburg,  Preston  County.  West 
Virginia. 

This  final  rule  is  issued  in  accord¬ 
ance  with  section  110  of  the  Flood  Dis¬ 
aster  Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec¬ 
tion  1363  to  the  National  Flood  Insur¬ 
ance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128.  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in¬ 
dividuals  to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ¬ 
uals  within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (100-year)  flood  eleva¬ 
tions  for  selected  locations  are: 


Elevation 
in  feet. 

Source  of  flooding  Location  national 

geodetic 

vertical 

datum 


Cheat  River . 

Downstream  Corporate 
Limits. 

1.379 

Maple  Avenue . . 

1.388 

Chessie  System . 

1.389 

Upstream  Corporate 
Limits. 

1.393 

SalUicIi  Oeek .. 

......  Confluence  with  Cheat 

River. 

1.389 

Chessie  System . 

1.390 

State  Route  51  Bridge .... 

1.406 

Upstream  Corporate 
Limits. 

1.440 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804,  November  28,  1968),  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary’s  dele¬ 
gation  of  authority  to  Federal  Insurance 
Administrator,  43  FR  7719.) 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L  95-557,  92  Stat.  2080,  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  January  24,  1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

(FR  Doc.  79-6347  Filed  3-1-79;  8:45  am] 
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r4210-01-M] 

[Docket  No.  FI-46781 

PART  1917~APPEALS  FROM  PRO¬ 
POSED  FLOOD  ELEVATION  DETER¬ 
MINATIONS 

Final  Flood  Elevation  Determination 
for  The  Gty  of  Baroboo,  Sauk 
County,  Wis. 

AGENCY:  Federal  Insurance  Adminis¬ 
tration,  HUD. 

ACTION:  Pinal  rule. 

SUMMARY;  Pinal  base  (100-year) 
flood  elevations  are  listed  below  for  se¬ 
lected  locations  in  the  City  of  Bara- 
boo,  Sauk  County.  Wisconsin.  These 
base  (100-year)  flood  elevations  are 
the  basis  for  the  flood  plain  manage¬ 
ment  measures  that  the  community  is 
required  to  either  adopt  or  show  evi¬ 
dence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  In  the  national  flood 
insurance  program  (NFIP). 

EPFECn'IVE  DATE:  The  date  of  issu¬ 
ance  of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (100-year)  flood 
elevations,  for  the  City  of  Baraboo, 
Sauk  County,  Wisconsin. 

ADDREISS:  Maps  and  other  informa¬ 
tion  showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  City  of  Baraboo  are 
available  for  review  at  the  City  Clerk’s 
Office,  Baraboo  City  Hall,  135  4th 
Street.  Baraboo,  Wisconsin. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krlmm,  Assistant  Ad¬ 
ministrator,  Office  of  Flood  Insur¬ 
ance,  Room  5270,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  202- 
755-5581  or  toU-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina¬ 
tions  of  flood  elevations  for  the  City 
of  Baraboo,  Sauk  County,  Wisconsin. 

This  final  rule  is  issued  in  accord¬ 
ance  with  section  110  of  the  Flood  Dis¬ 
aster  Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec¬ 
tion  1363  to  the  National  Flood  Insur¬ 
ance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in¬ 
dividuals  to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ¬ 
uals  within  the  community. 


The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFkPart  1910. 

The  final  base  (lOO-year)  flood  eleva¬ 
tions  for  selected  locations  are; 


Elevation 
in  feet. 

Source  of  flooding  LocaUon  national 

geodetic 

vertical 

datum 


Baraboo  River .  At  eastern  corporate  818 

limits. 

At  Manchester  Street .  819 

Just  downstream  of  822 

Waterworks  Dam. 

Just  upstream  of  825 

Waterworks  Dam. 

Just  upstream  of  Circus  827 

World  Museum  bridge. 

Just  dovi'nstream  of  Oak  830 

Street  Dam. 

Just  upstream  of  Oak  834 

Street  Dam. 

At  South  Boulevard  835 

Broculwar. 

Just  upstream  of  Second  838 

Avenue. 

160  feet  donTkstream  of  843 

western  corporate 
limits. 

Just  downstream  of  846 

Shaw  Street. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1969  (33 
FR  17804,  November  28,  1968),  as  amended 
(42  U.S.C.  4001-4128):  and  the  Secretary's 
delegation  of  authority  to  Federal  Insur¬ 
ance  Administrator,  43  FR  7719)). 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-657,  92  Stat.  2080,  this  rule 
has  been  granted  waiver  of  Congressional 
review  requirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued:  January  31, 1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-6348  Piled  3-1-79;  8;45  am) 


[4210-01-M] 

[Docket  No.  FI-4565] 

PART  1917— APPEALS  FROM  PRO- 
POSED  FLOOD  ELEVATION  DETER¬ 
MINATIONS 

Final  Flood  Elevation  Determination 
for  The  Town  of  Manderson,  Big 
Horn  County,  Wyo. 

AGENCY:  Federal  Insurance  Adminis¬ 
tration,  HUD. 

AfTTION:  Final  rule. 

SUMMARY:  Final  base  (lOO-year) 
flood  elevations  are  listed  below  for  se¬ 
lected  locations  in  the  Town  of  Man¬ 
derson,  Big  Horn  County,  Wyoming. 
These  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  flood  plain  man¬ 


agement  measures  that  the  communi¬ 
ty  is  required  to  either  adopt  or  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified 
for  participation  in  the  national  flood 
insursmee  program  (NFIP). 

EIFFECTTIVE  DATE:  The  date  of  issu¬ 
ance  of  the  flood  insurance  rate  map 
(FIRM),  showing  base  (lOO-year)  flood 
elevations,  for  the  Town  of  Mander¬ 
son,  Wyoming. 

ADDREISS;  Maps  and  other  informa¬ 
tion  showing  the  detailed  outlines  of 
the  flood-prone  areas  and  the  final 
elevations  for  the  Town  of  Manderson, 
are  available  for  review  at  Town  Hall. 
Manderson.  Wyoming. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  Krimm,  Assistant  Ad¬ 
ministrator,  Office  of  Flood  Insur¬ 
ance,  Room  5270,  451  Seventh  Street 
SW..  Washington.  D.C.  20410,  202- 
755-5581  or  toll-free  line  800-424- 
8872. 

SUPPLEMENTARY  INFORMATION; 
The  Federal  Insurance  Administrator 
gives  notice  of  the  final  determina¬ 
tions  of  flood  elevations  for  the  Town 
of  Manderson,  Wyoming. 

This  final  rule  is  issued  in  accord¬ 
ance  with  section  110  of  the  Flood  Dis¬ 
aster  Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  sec¬ 
tion  1363  to  the  National  Flood  Insur¬ 
ance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act 
of  1968  (Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  24  CFR  1917.4(a)).  An 
opportunity  for  the  community  or  in¬ 
dividuals  to  appeal  this  determination 
to  or  through  the  community  for  a 
period  of  ninety  (90)  days  has  been 
provided.  No  appeals  of  the  proposed 
base  flood  elevations  were  received 
from  the  community  or  from  individ¬ 
uals  within  the  community. 

The  Administrator  has  developed 
criteria  for  flood  plain  management  in 
flood-prone  areas  in  accordance  with 
24  CFR  Part  1910. 

The  final  base  (lOO-year)  flood  eleva¬ 
tions  for  selected  locations  are: 


Elevation 
Ir  fe'*. 

Source  of  flooding  Location  nal'.o' 

gee  ■*  »• 
lol 


Bighorn  River .  U.S.  Highway  20—100 

feet  upsteam  from 
centerline. 

Nowood  River .  Ck>rporale  Limits— 370  390t 

feet  upstream  of 
Marshall  Street 
Bridge. 

Intersection  of  Sherman  3902 
Avenue  and  First 
Street. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development 
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Act  of  1968),  effective  January  28.  1969  (33 
FR  17804,  November  28,  1968),  as  amended 
(42  U.S.C.  4001-4128);  and  Secretary’s  dele¬ 
gation  of  authority  to  Federal  Insurance 
Administrator.  43  FR  7719). 

In  accordance  with  Section  7(oK4)  of  the 
Department  of  HUD  Act,  Section  324  of  the 
Housing  and  Community  Amendments  of 
1978,  Pub.  L.  95-557,  92  STAT.  2080,  this 
rule  has  been  granted  waiver  of  Congres¬ 
sional  review  requirements  in  order  to 
permit  it  to  take  effect  on  the  date  indicat¬ 
ed. 

Issued:  January  25, 1979. 

Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

[FR  Doc.  79-6349  Filed  3-1-79;  8:45  am] 


[4410-05-M] 

Till*  28 — Judkioi  Administration 

CHAPTER  III— FEDERAL  PRISON  IN¬ 
DUSTRIES,  DEPARTMENT  OF  JUS¬ 
TICE 

PART  301— INMATE  ACGDENT 
COMPENSATION 

Final  Rules 

AGENCY:  Federal  Prison  Industries, 
Justice. 

ACTION:  Final  rules. 

SUMMARY:  This  document  contains 
final  rules  governing  compensation 
awards  paid  to  former  Federal  Prison 
inmates  for  injuries  sustained  while 
working  In  prison.  The  final  rules  are 
primarily  intended  to  clarify  existing 
regulations  and  to:  (1)  Insure  more 
complete  documentation  of  work  relat¬ 
ed  injuries  to  inmates;  (2)  clarify  that 
awards  are  based  on  physical  impair¬ 
ment  rather  than  di^bility;  (3)  pro¬ 
vide  guidance  as  to  those  injuries  con¬ 
sidered  work-related  and  thus  poten¬ 
tially  compensable;  and  (4)  eliminate  a 
current  regulation  providing  for  sus¬ 
pension  of  compensation  awards  upon 
reincarceration, 

DATE:  This  amendment  is  effective 
on  March  2,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mike  Pearlman,  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone 
number  202-724-3062. 

SUPPLEMENTARY  INFORMATION: 
Notice  of  proposed  rulemaking  was 
published  at  43  FR  52498-52500 
(Monday,  November  13,  1978)  and  a 
deadline  for  public  comment  was  set 
for  January  22.  1979.  In  response  to 
our  invitation,  public- comment  was  re¬ 
ceived  from  two  individuals,  one  of 
whom  was  supportive  of  the  proposal. 
The  second  commentator  took  excep¬ 
tion  to  two  specific  aspects  of  the  pro¬ 


posed  rules.  The  commentator  be¬ 
lieved  that  the  proposed  changes  allow 
disabled  inmates  to  be  (ximpensated  at 
their  potential  rather  than  their 
actual  earning  leveL  The  commentator 
also  objected  to  the  provision  that 
compensation  be  continued  in  the 
event  of  an  inmate’s  reincarceration. 

In  actuality,  an  award  which  may 
result  from  an  inmate’s  claim  for  acci¬ 
dent  compensation  is  granted  solely  on 
the  degree  of  physical  impairment  and 
not  on  the  basis  of  disability.  Physical 
impairment  is  an  objective  measure  of 
an  anatomic  or  functional  abnormality 
or  loss  resulting  from  injury.  Most 
awards  are  based  on  a  specific  number 
of  weeks  as  a  result  of  an  Impairment 
involving  a  speidfic  body  member.  ’The 
Federal  Employees  Compensation  Act 
(5  U.S.C.,  Chapter  81)  is  used  as  our 
guide  in  establishing  the  duration  of 
awards.  Accident  compensation  awards 
are  based  on  the  prevailing  hourly 
minimum  wage  (established  by  the 
Fair  Labor  Standards  Act)  in  effect  at 
the  time  of  the  inmate’s  release.  This 
level  of  payment  was  adapted  to  pro¬ 
vide  equity  throughout  the  Federal 
Prison  System  as  many  inmates  have 
no  marketable  skills  and  therefore 
little  wage  earning  capacity,  while 
others  may  have  considerable  wage 
earning  potential.  As  the  minimum 
wage  increases,  balances  on  awards 
still  outstanding  are  adjusted  to  re¬ 
flect  current  minimum  wage. 

We  do  not  support  the  suspension  of 
these  payments  in  the  event  an  inmate 
is  again  incarcerated  as  this  entails  in¬ 
creased  administrative  costs  necessi¬ 
tated  by  the  maintenance  of  ongoing 
records  as  well  as  those  costs  relating 
to  periodic  increases  in  the  minimum 
wage.  A  more  effective  approach  is  to 
dispose  of  these  payments  in  a  timely 
fashion. 

’Three  changes  for  purposes  of  clari¬ 
fication  are  made  in  the  proposed 
rules.  As  a  result  of  internal  staff 
review,  proposed  §  301.5  has  been 
amended  by  deleting  the  reference  to 
“Federal  custody’’  and  substituting 
“the  institution  or  community  treat¬ 
ment  center’’.  The  new  language  does 
not  constitute  a  change  in  the  pro¬ 
posed  rule,  but  is  a  clarification  in¬ 
tended  to  specify  when  the  one  year 
period  is  initiated  for  filing  a  claim  for 
physical  impairment.  In  the  first  line 
of  this  same  section,  the  term  “date 
release’’  is  corrected  to  read  “release 
date”.  The  second  sentence  of  pro¬ 
posed  §301.9  has  been  amended  by 
substituting  the  word  “or”  for  the 
word  “and”,  this  in  recognition  of  the 
fact  that  voluntary  work  may  assist  in 
the  operation  of  the  institution,  in  the 
maintenance  of  the  institution  or  in 
both. 

In  consideration  of  the  foregoing 
and  by  virtue  of  the  authority  vested 
in  the  Attorney  General  by  18  U.S.C. 


4126  and  delegated  by  the  Attorney 
(jreneral  by  28  CFR  0.99  and  by  the 
Board  of  Directors  of  Federal  Prison 
Industries.  Inc.,  28  C7FR,  Chapter  III  is 
amended  as  follows: 

PART  301— INMATE  ACGDENT 
COMPENSATION 

1.  By  revising  §§  301.1  through  301.5 
to  read  as  follows: 

§  301.1  Purpose  and  scope. 

This  part  contains  pnx^dures  gov¬ 
erning  payment  of  accident  compensa¬ 
tion  awards  to  former  Federal  prison 
inmates,  for  injuries  sustained  while 
working  in  Federal  Prison  Industries, 
Inc.,  or  in  the  operation  or  mainte¬ 
nance  of  a  Federal  correctional  institu¬ 
tion  as  authorized  by  18  U.S.C.  4126. 
’This  part  also  contains  procedures 
goven^g  payment  of  “lost-time 
wages”  to  current  inmates  working  in 
Federal  Prison  Industries,  Inc.,  who 
are  absent  from  work  due  to  work-re¬ 
lated  injuries  (see  28  CFR  301.10). 
“Injury”,  as  used  in  this  part,  is  de¬ 
fined  to  include  illness,  as  work-relat¬ 
ed  illnesses  are  compensable  to  the 
same  extent  as  work-related  injuries. 

§  301.2  Medical  attcation. 

Whenever  an  inmate  worker  is  in¬ 
jured  while  in  the  performance  of  as¬ 
signed  duty,  regardless  of  how  trivial 
the  injury  may  appear,  he  shall  imme¬ 
diately  report  the  injury  to  his  official 
superior.  ’The  employee  will  take 
whatever  action  is  necessary  to  secure 
for  the  injured  such  first  aid,  medical, 
or  hospital  treatment  as  may  be  neces¬ 
sary  for  the  proper  treatment  of  the 
injury.  Medicid,  surgical,  and  hospital 
service  will  be  furnished  by  the  medi¬ 
cal  staff  of  the  institution.  Refusal  by 
an  inmate  worker  to  accept  such  medi¬ 
cal,  surgical,  hospital,  or  first  aid 
treatment  may  cause  forfeiture  of  any 
claim  for  accident  compensation  for 
physical  impairment  resulting  there¬ 
from. 

§  301.3  Record  tA  iigury  and  inHiai  claim. 

After  initiating  necessary  action  for 
medical  attention  the  work  detail  su¬ 
pervisor  shall  immediately  secure  a 
record  of  the  cause,  nature,  and  exact 
extent  of  the  injury,  and  shall  see  that 
the  injured  inmate  submits  within  48 
hours  sufficient  information  for  the 
supervisor  to  complete  Administrative 
Form  19,  Injury  Report  (Inmate).  The 
names  and  testimony  of  all  witnesses 
shall  be  secured.  If  the  injury  resulted 
from  the  operation  of  mechanical 
equipment,  an  identifying  description 
of  the  machine  or  instrument  causing 
the  injury  shall  be  given. 

§  301.4  Report  of  injury. 

(a)  All  injuries  reported  by  the 
inmate  shall  be  reported  by  the  in¬ 
mate’s  work  detail  supervisor  on  Ad- 
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ministrative  Form  19,  Injury  Report 
(Inmate).  After  review  by  the  institu¬ 
tion  safety  officer,  or  his  appointed 
representative,  for  completeness,  the 
report  shall  be  delivered  to  the  warden 
or  superintendent  of  the  institution, 
and  then  forwarded  promptly  to  the 
safety  administrator  in  the  Washing¬ 
ton  office.  All  questions  on  Form  19 
shall  be  answered  in  complete  detail.  A 
medical  description  of  the  injury  must 
be  included  on  Administrative  Form  19 
wherever  the  injury  Is  such  as  to  re¬ 
quire  medical  attention. 

§  301.5  Prerelease  claim  for  compensation. 

(a)  As  soon  as  a  release  date  or 
transfer  to  a  community  treatment 
center  is  determined,  but  not  in  ad¬ 
vance  of  30  days  prior  to  this  date, 
each  inmate  injured  in  industries  or 
on  an  institutional  work  assignment 
during  his  confinement,  who  feels  he 
has  a  residual  impairment  from  a  work 
related  accident,  shall  be  given  FPI 
Form  43  revised,  and  advised  of  his 
rights  to  make  out  his  claim  for  com¬ 
pensation.  Every  assistance  will  be 
given  him  to  properly  prepare  the 
claim  if  he  wishes  to  file.  Claims  must 
be  made  w'ithin  60  days  following  re¬ 
lease  from  the  institution  w'hen  cir¬ 
cumstances  preclude  submission  prior 
to  release.  However,  a  claim  for  physi¬ 
cal  impairment  may  be  allowed  within 
1  year  after  release  from  the  institu¬ 
tion  or  community  treatment  center, 
for  reasonable  cause  shown.  In  each 
case  a  physical  examination  shall  be 
given  and  a  definite  statement  made 
as  to  the  physical  impairment  caused 
by  the  alleged  injury.  Failure  to 
submit  to  a  final  physical  examination 
before  release  or  transfer  to  a  commu¬ 
nity  treatment  center  shall  result  in 
the  forfeiture  of  all  rights  to  compen¬ 
sation  and  future  medical  treatment. 
In  each  case  of  visible  impairment,  dis¬ 
figurement.  or  loss  of  member,  photo¬ 
graphs  shall  be  taken  to  show  the 
actual  condition  and  shall  be  transmit¬ 
ted  with  FPI  Form  43. 

(b)  The  claim,  after  preparation  and 
execution  by  the  inmate,  shall  be  com¬ 
pleted  by  the  physician  making  the 
final  examination.  It  shall  be  forward¬ 
ed  promptly  to  the  Claims  Examiner. 
Federal  Prision  Industries.  Inc.,  Wash¬ 
ington,  D.C.,  accompanied  by.  or  with 
reference  made  to.  Form  19;  Injury 
Report  (Inmate). 

2.  By  revising  §§  301.9  and  301.10  to 
read  as  foliows: 

§301.9  Compensable  and  noncompensable 
iiguries. 

Compensation  is  basically  paid* for 
“on  the  job”  injuries.  This  includes 
not  only  injuries  suffered  on  an  in¬ 
mate’s  regular  work  assignment,  but 
also  those  injuries  resulting  from  vol¬ 
untary  work,  approved  by  staff,  in  the 
operation  or  maintenance  of  the  insti¬ 


tution.  Compensation  Is  not  paid,  how'- 
ever,  for  injuries  resulting  from  par¬ 
ticipation  in  institutional  programs 
(such  as  programs  of  a  social,  recre¬ 
ational.  or  community  relations 
nature)  or  from  maintenance  of  one’s 
own  living  quarters.  Futhermore,  com¬ 
pensation  w'ill  not  be  paid  for  injuries 
suffered  away  from  the  work  location, 
e.g.,  while  the  claimant  is  going  to  or 
leaving  work  or  going  to  or  coming 
from  lunch  outside  of  the  w'ork  station 
or  area.  Injuries  sustained  by  inmate 
w’orkers  willfully  or  with  intent  to 
injure  someone  else,  or  injuries  suf¬ 
fered  in  any  activity  not  related  to 
their  w'ork  assignment  are  not  com¬ 
pensable.  and  no  claim  for  compensa¬ 
tion  for  such  injuries'  will  be  consid¬ 
ered.  Any  injury  resulting  from  willful 
violation  of  rules  and  regulations  may 
prevent  award  of  compensation. 

§  301.10  Compensation  for  lost  time. 

No  accident  compensation  will  be 
paid  for  compensable  injuries  while 
the  injured  inmate  remains  in  custody. 
However,  inmates  assigned  to  indus¬ 
tries  will  be  paid  w'ages  for  the  number 
of  regular  work  hours  in  excess  of 
three  consecutive  inmate  mandays 
they  were  absent  from  work  because 
of  injuries  suffered  W'hile  in  the  per¬ 
formance  of  their  work  assignments. 
The  rate  of  pay  shall  be  66%  percent 
of  the  standard  hourly  rate  for  the 
grade  if  the  injured  is  not  helping  to 
support  dependents,  and  75  percent  of 
the  standard  hourly  rate  if  the  injured 
is  helping  to  support  dependents.  No 
claim  for  compensation  will  be  consid¬ 
ered  If  full  recovery  occurs  while  the 
injured  is  in  custody  and  no  significant 
impairment  remains  after  release. 

3.  By  revising  §§301.21  and  301.22  to 
read  as  follows; 

§  301.21  Establishing  the  amount  of  the 
award. 

In  determining  the  amount  of  acci¬ 
dent  compensation  to  be  paid  consider¬ 
ation  will  be  given  to  the  permanency 
and  severity  of  the  injury  in  terms  of 
temporary  and  permanent  physical 
impairment.  The  provisions  of  the 
Federal  Employees’  Compensation  Act 
shall  be  followed  when  applicable.  The 
minimum  wage  prescribed  by  the  Fair 
Labor  Standards  Act  applicable  at  the 
time  of  each  periodic  payment  shall  be 
used  as  the  wage  basis  in  determining 
the  amount  of  such  compensation.  In 
no  event  shall  compensation  be  paid  in 
greater  amount  than  that  provided  in 
the  Federal  Employees’  Compensation 
Act  (Title  18,  United  States  Code 
§4126). 

§301.22  Time  and  method  of  payment  of 
compensation  claim. 

(a)  Upon  determination  of  the 
amount  of  compensation  to  be  paid,  a 
copy  of  the  award  will  be  furnished 


the  claimant  and  monthly  payments 
will  usually  begin  about  the  first  day 
of  the  month  following  the  month  in 
which  the  award  is  effective.  Pay¬ 
ments  shall  normally  be  made  through 
the  office  of  the  U.S.  probation  officer 
of  the  district  in  which  the  claimant 
resides.  When  the  amount  of  the 
award  exceeds  $500,  lump  sum  pay¬ 
ments  will  rarely  be  made,  and  only  in 
exceptional  cases  where  it  is  clearly 
shown  to  be  beneficial  and  necessary 
for  the  support  of  the  claimant  or  de¬ 
pendents. 

§301.23  [Deleted] 

4.  By  deleting  §301.23  and  renum¬ 
bering  subsequent  sections  according¬ 
ly. 

5.  By  revising  §301.24  (as  renum¬ 
bered)  to  read  as  follows: 

§  301.24  Civilian  compensation  laws  dis¬ 
tinguished. 

Compensation  awarded  hereunder 
differs  from  awards  made  under  civil¬ 
ian  workman’s  compensation  laws  in 
that  hospitalization  is  usually  com¬ 
pleted  prior  to  the  inmate’s  release 
from  the  institution  and,  except  for  a 
3-day  waiting  period,  the  inmate  re¬ 
ceives  wages  while  absent  from  work. 
Other  factors  necessarily  must  be  con¬ 
sidered  that  do  not  enter  into  the  ad¬ 
ministration  of  civilian  workmen’s 
compensation  laws.  As  in  the  case  of 
Federal  employees  w’ho  allege  they 
have  sustained  work-related  injuries, 
the  burden  of  proof  lies  with  the 
claimant  to  establish  that  his  claimed 
impairment  is  causally  related  to  his 
assigmed  institution  employment. 

(18  U.S.C.  4126.  28  CFR  %.99  and  by  Board 
of  Directors  of  Federal  Prison  Industries. 
Inc.) 

Dated;  February  27.  1979. 

Norman  A.  Carlson, 
Acting  Commissioner,  Federal 
Prison  Industries,  Inc. 

[PR  Doc.  79-6303  Piled  3-1-79;  8:45  ami 
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Title  29 — Labor 

CHAPTER  XVII— OCCUPATIONAL 

SAFETY  AND  HEALTH  ADMINIS¬ 
TRATION,  DEPARTMENT  OF  LABOR 

PART  1952— APPROVED  PLANS  FOR 
ENFORCEMENT  OF  STATE  STAND- 
ARDS 

Utah:  Approval  of  Plan  Supplements 

AGENCY:  Occupational  Safety  and 
Health  Administration.  Department  of 
Labor 

ACTION:  Approval  of  Utah’s  Field 
Operations  Manual. 
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SUMMARY:  This  notice  gives  approv¬ 
al  of  Utah’s  Revised  Field  Operations 
Manual.  Revisions  to  the  manual  were 
made  by  the  State  to  bring  It  into  con¬ 
formity  with  program  and  policy 
changes  made  by  the  Occupational 
Safety  and  Health  Administration  in 
the  Federal  Field  Operations  Manual. 

im^CTIVE  DATE:  March  2.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  Boyd,  Project  Officer, 
Office  of  State  Programs,  Occupa¬ 
tional  Safety  and  Health  Adminis¬ 
tration,  U.  S.  Department  of  Labor. 
3rd  and  Constitution  Ave.,  N.W., 
Washington,  D.C.  20210,  (202)  653- 
5377. 

SUPPLEMENTARY  INFORMATION: 

Background 

Part  1953  of  'ntle  29,  Code  of  Feder¬ 
al  Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29 
U.S.C.  667)  (hereinafter  referred  to  as 
the  Act)  for  review  of  changes  and 
progress  in  the  development  and  im¬ 
plementation  of  State  plans  which 
have  been  approved  under  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  January  10, 1978,  a  notice  was  pub¬ 
lished  in  the  Federal  Register  of  the 
approval  of  the  Utah  plan  and  of  the 
adoption  of  Subpart  E  of  Part  1952 
containing  the  decision  (38  FR  1178). 
On  April  25,  1978,  the  State  of  Utah 
submitted  a  supplement  to  the  plan  in¬ 
volving  a  Feder^  program  change  (see 
Subpart  C  of  29  CFR  Part  1953).  On 
September  1,  1978,  the  supplement 
was  resubmitted  to  the  Regional  Ad¬ 
ministrator  in  Denver,  Colorado,  with 
the  changes  requested  by  the  Regional 
Office.  The  supplement  was  then  for¬ 
warded  to  the  Office  of  State  Pro¬ 
grams  for  approval  on  October  6,  1978. 

Description  of  Plan  Supplement 

Field  Operations  Manual.  The  Utah 
Field  Operations  Manual  generally 
parallels  the  Federal  Manual.  A  com-  > 
plete  revised  manual  w'as  submitted, 
with  revisions  made  in  the  majority  of 
the  Manual’s  chapters.  These  revisions 
were  made  in  response  to  OSHA’s  Fed¬ 
eral  program  changes.  Utah’s  manual 
provides  procedures  and  guidelines  for 
standards  promulgation,  inspections, 
citations,  review  procedures,  com¬ 
plaints,  training  and  education,  etc. 

Location  of  the  F1.an  and  its  Supple¬ 
ment  FOR  Inspection  and  Copying 

A  copy  of  the  plan  and  the  supple¬ 
ment  may  be  insp>ected  and  copied 
during  normal  business  hours  at  the 
following  locations:  Technical  Data 
Center,  Room  S-6212,  3rd  and  Consti¬ 
tution  Ave.  N.W.,  Washington,  D.C. 


20210;  Office  of  the  Regional  Adminis¬ 
trator,  Room  1554,  F^eral  Office 
Building,  1961  Stout  Street,  Denver, 
Colorado  80294;  and  the  Utah  Indus¬ 
trial  Commission,  UOSHA  Offices  at 
448  South  400  Elast,  Salt  Lake  City, 
Utah  84111. 

Public  Participation 

Under  §  1953.2(c)  of  this  chapter,  the 
Assistant  Secretary  of  Labor  for  Occu¬ 
pational  Safety  and  Health  (herein¬ 
after  called  the  Assistant  Secretary) 
may  prescribe  alternative  procedures 
to  expedite  the  review  process  or  for 
any  other  good  cause  which  may  be 
consistent  with  applicable  law.  The  As¬ 
sistant  Secretary  hnds  that  the  Utah 
plan  supplement  described  above  is 
substanti^ly  identical  to  OSHA  poli¬ 
cies  and  procedures.  Accordingly,  it  is 
found  that  further  public  comment  is 
unnecessary. 

Decision 

After  careful  consideration,  the 
Utah  plan  supplement  is  hereby  ap- 
proved  under  Subpart  C  of  29  CFTl 
Part  1953.  This  decision  incorporates 
the  requirements  of  the  Act  and  im¬ 
plementing  regulations  applicable  to 
State  plans  generally. 

(Sec.  18,  Pub.  L.  91-596.  84  Stat.  1608  (29 
UJS.C.  667).) 

Signed  at  Washington,  D.C.  this  8th 
day  of  February  1979.  ' 

Eula  Bingham, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  79-6003  Piled  3-1-79:  8:45  ami 
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Title  29 — Labor 

CHAPTER  XXV— PENSION  AND  WEL¬ 
FARE  BENEFIT  PROGRAMS,  DE¬ 
PARTMENT  OF  LABOR 

PART  2510— DEFINITION  OF  TERMS 

Severance  Pay  Plans 

AGENCY:  Department  of  Labor. 
ACmON:  Amendment  of  regulation. 

SUMMARY:  This  document  amends 
regulation  29  CFR  §  2510.3-2(b)  under 
the  Employee  Retirement  Income  Se¬ 
curity  Act  of  1974  (ERISA),  setting 
forth  circumstances  in  which  a  sever¬ 
ance  pay  plan  is  not  deemed  a  pension 
plan  under  ERISA.  The  term,  "sever¬ 
ance  pay’’  refers  to  certain  payments 
made  to  employees  on  account  of  their 
separation  from  employment  for  rea¬ 
sons  other  than  retirement.  The  pri¬ 
mary  effect  of  the  amendment  is  to 
permit  such  painncnts  to  be  made  in 
greater  amounts,  and  over  a  longer 
period  of  time,  than  was  previously 


the  case  while  being  deemed  not  to  be 
a  pension  plan  under  Title  I  of  ERISA. 

DA'TES:  ’The  regulation  is  effective 
retroactive  to  January  1, 1975. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  Keene,  Pension  and  Welfare 
Benefit  Programs.  U.S.  Department 
of  Labor,  Washington.  D.C.  20216. 
(202)  523-8518.  (’This  is  not  a  toll 
free  number.) 

SUPPLEMENTARY  INFORMATION: 
On  March  10,  1978,*  the  Department 
of  Labor  (the  Department)  proposed 
to  amend  29  CFR  §  2510.3-2(b),  setting 
forth  certain  circumstances  under 
which  severance  pay  plans  would  not 
be  deemed  to  be  "employee  pension 
benefit  plans’’  or  "pension  plans”  for 
purposes  of  Title  I  of  ERISA.*  The 
proposed  amendment  was  issued  after 
members  of  the  public  had  suggested 
that  the  existing  regulation  was  un¬ 
necessarily  restrictive  and  posed  prac¬ 
tical  difficulties.  Upon  consideration 
of  the  public  comments  received  in  re¬ 
sponse  to  the  proposed  amendment, 
the  Department  is  adopting  the 
amendment  as  proposed  except  for  the 
modifications  discussed  further 
herein.  Set  forth  below  is  a  discussion 
of  the  previously  existing  regulation 
and  the  manner  in  which  that  regula¬ 
tion  was  proposed  to  be  modified,  fol¬ 
lowed  by  a  discussion  of  the  primary 
suggestions  made  by  the  public  com¬ 
mentators  and  the  Department’s  con¬ 
clusions  with  respect  to  those  sugges¬ 
tions. 

1.  The  Previously  Existing 
Regulation 

The  previously  existing  regulation 
concerning  severance  pay  arrange¬ 
ments,  which  is  set  forth  as  paragraph 
(b)  of  29  CFR  §  2510.3-2,  provides  that, 
for  purposes  of  Title  I  of  ERISA,  a 

<43  FR  10579,  March  14, 1978. 

*The  terms,  "employee  pension  benefit 
plan”  and  "pension  plan”  are  defined  in  sec¬ 
tion  3(2)  of  ERISA  to  mean: 

any  plan,  fimd  or 

program  .  .  .  established  or  maintained  by 
an  employer  or  by  an  employee  organiza¬ 
tion,  or  by  both,  to  the  extent  that  by  its  ex¬ 
press  terms  or  as  a  result  of  surrounding  cir¬ 
cumstances  such  plan,  fund,  or  program— 
(A)  provides  retirement  income  to  employ¬ 
ees,  or  (B)  results  in  a  deferral  of  income  by 
employees  for  periods  extending  to  the  ter¬ 
mination  of  covered  employment  or  beyond, 
regardless  of  the  method  of  calculating  the 
contributions  made  to  the  plan,  the  method 
of  calculating  the  benefits  imder  the  plan  or 
the  method  of  distributing  benefits  from 
the  plan. 

It  should  be  noted  that  a  severance  pay 
plan  which  is  not  a  pension  plan  may  none¬ 
theless  be  an  employee  welfare  benefit  plan 
under  section  3(1)  of  ERISA,  and  thus  be 
subject  to  certain  of  the  requirements  of 
that  statute.  This  matter  is  discussed  fur¬ 
ther  in  the  text  following.  • 
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plan,  fund,  or  program  under  which 
payments  are  made  on  account  of  an 
employee’s  separation  from  the  service 
of  an  employer  will  not  be  deemed  to 
be  a  pension  plan  provided  that;  (a) 
the  employee’s  separation  is  for  rea¬ 
sons  other  than  retirement:  (b)  all 
such  payments  to  the  employee  are 
completed  within  one  year  after  the 
separation  from  service;  and  (c)  the 
total  amount  of  the  payments  to  the 
employee  does  not  exceed  his  annual 
compensation  level.  The  regulation 
further  provides  that  the  term, 
“annual  compensation  level"  means  an 
amount  equivalent  to  the  annual  cash 
compensation  of  the  employee  for  the 
12-month  period  before  his  separation. 
The  annual  compensation  is  to  be  de¬ 
termined  in  any  reasonable  manner 
which  takes  into  account  the  employ¬ 
ee’s  final  rate  of  compensation  before 
separation,  and  which  excludes  fringe 
benefits. 

2.  The  Proposed  Amendment 

In  the  notice  issued  March  10.  1978, 
the  Department  proposed  to  amend 
the  existing  regulation  by,  among 
other  things,  expanding  the  class  of 
severance  pay  plans  which  w'ould  be 
•  deemed  not  to  be  pension  plans.  Spe¬ 
cifically,  it  was  proposed  to  provide 
that  such  severance  pay  plans  could 
provide  a  maximum  benefit  equal  to 
two  years,  rather  than  one  year,  of  the 
employee’s  annual  rate  of  compensa¬ 
tion,*  and  that  the  benefit  could  be 
paid  over  a  term  of  two  years,  rather 
than  one  year,  after  the  employee’s 
separation  from  the  employer’s  serv¬ 
ice.  In  the  case  of  an  employee  w'hose 
employment  w'as  terminated  in  con¬ 
nection  with  a  “limited  program  of 
terminations,”  as  defined  in  the  pro¬ 
posed  amendment,  the  payments  could 
continue  for  two  years  following  the 
date  the  employee  reached  normal  re¬ 
tirement  age;  however,  for  employees 
affected  by  such  a  program  as  for 
other  employees,  the  payments  could 
not  exceed  twice  the  employee’s 
annual  compensation. 

Finally,  the  proposed  amendment 
explicitly  provided  that  the  regulation 
was  of  the  “safe  harbor”  type.  That  is. 
while  severance  pay  plans  meeting  the 
conditions  of  the  regulation  would  be 
deemed  not  to  be  pension  plans,  the 
regulation  did  not  preclude  the  possi¬ 
bility  that  severance  pay  jjlans  not 
meeting  those  conditions  might  also 
not  be  pension  plans  within  the  mean¬ 
ing  of  ERISA.  "The  status  of  plans  not 
meeting  the  conditions  of  the  regula- 


*Tlie  proposed  amendment  would  impose 
no  limits  upon  the  types  of  compensation 
which  could  be  taken  into  account  in  com¬ 
puting  an  employee’s  annual  rate  of  com¬ 
pensation.  In  this  respect,  the  proposed 
amendment  differed  from  the  existing  regu¬ 
lation,  which,  as  noted  above,  required  that 
fringe  benefits  be  excluded  from  the  compu¬ 
tation. 


tion  would  depend  upon  the  relevant 
facts  and  circumstances. 

3.  Public  Comments  and  the 

Amendment  Being  Adopted 

In  general,  the  public  comments  ex¬ 
pressed  agreement  with  the  concept 
that  the  severance  pay  regulation 
should  be  amended  so  as  to  expand 
the  class  of  severance  pay  plans  which 
would  be  deemed  not  to  be  pension 
plans.  However,  a  number  of  technical 
suggestions  and  questions  were  raised. 

First,  several  commentators  noted 
that  the  “safe  harbor”  protection  of 
the  proposed  amendment  extended 
only  to  plans  “providing  severance  pay 
benefits  when  an  employee  terminates 
service  for  reasons  other  than  retire¬ 
ment.”  Commentators  suggested  that 
this  provision  might  be  read  as  exclud¬ 
ing  from  the  safe  harbor  severance  ar¬ 
rangements  in  which  payments  are 
made  to  employees  who  happened  to 
retire  after  their  termination  from 
service.  It  was  argued  that,  to  this 
extent,  the  provision  might  unneces¬ 
sarily  contribute  to  discrimination 
against  employees  w'hose  service  was 
terminated  after  they  had  reached  re¬ 
tirement  age. 

The  proposed  amendment  was  not 
intended  to  differentiate  or  to  cause  a 
differentiation  between  severance 
benefits  paid  to  employees  who 
happen  to  retire  after  termination, 
and  severance  benefits  paid  to  employ¬ 
ees  who  do  not  retire.  Rather,  the  pro¬ 
vision  discussed  above  w'as  intended  to 
exclude  from  the  safe  harbor  pro¬ 
grams  of  payments  which  are  made 
because  of.  or  which  are  conditional 
upon,  an  employee’s  retiring,  since 
such  payments  would  seem  to  consti¬ 
tute  retirement  income  rather  than 
severance  pay.  Thus,  the  amendment 
being  adopted  makes  clear  that  the 
status  of  severance  payments  under 
the  regulation  does  not  depend  upon 
w'hether  the  recipient  of  the  payments 
has  retired,  so  long  as  he  is  not  re¬ 
quired,  directly  or  indirectly,  to  retire 
in  order  to  receive  the  payments.  It 
should  be  noted  that,  under  this  provi¬ 
sion,  the  protection  of  the  safe  harbor 
would  be  unavailable  not  only  if  the 
benefits  were  explicitly  made  contin¬ 
gent  upon  retirement,  but  also  if  the 
surrounding  circumstances  were  such 
that  the  benefits  were,  in  practice, 
paid  only  to  employees  who  had 
reached  retirement  age. 

Secondly,  some  commentators  ob¬ 
jected  to  the  condition  that  the  pay¬ 
ment  of  severance  benefits  under  the 
regulation  generally  be  completed 
within  two  years  of  the  termination  of 
the  employee’s  service.  Persons  oppos¬ 
ing  this  limitation  argued  that  extend¬ 
ing  the  payments  over  a  longer  period 
of  time  might  be  advantageous  to  em¬ 
ployees  for  tax  reasons  or  for  other 
reasons,  and  that  the  limitation  upon 


the  length  of  time  during  which  sever¬ 
ance  payments  could  be  made  was  un¬ 
necessary  in  view’  of  the  limitation 
upon  the  total  amount  of  such  pay¬ 
ments. 

The  Department  is  not  persuaded 
that  the  proposed  two-year  limitation 
upon  the  duration  of  severance  bene¬ 
fits  should  be  removed  or  modified. 
The  reason  for  the  limitation  is  to 
ensure  that  severance  benefits  coming 
within  the  regulation’s  safe  harbor 
will  be  distinguishable  from  retire¬ 
ment  income,  and  that  such  benefits 
can  therefore  fairly  be  said  not  to  con¬ 
stitute  a  pension  plan.  Although  there 
might  be  cases  w’here  severance  pay¬ 
ments  taking  place  for  a  period  longer 
than  two  years  could  be  show’n  not  to 
constitute  a  pension  plan  on  the  basis 
of  the  particular  facts  and  circum¬ 
stances,^  the  Department  is  not  pre¬ 
pared  to  state  as  a  general  matter  that 
payments  over  such  an  extended 
period  would  not  represent  retirement 
income.  However,  is  should  be  noted 
that,  although  the  amendment  being 
adopted  does  not  explicitly  provide 
that  the  regulation  is  a  “safe  harbor”, 
it  is  the  position  of  the  Department 
that  a  severance  pay  plan  not  meeting 
the  conditions  of  the  regulation  might 
nonetheless  not  constitute  a  pension 
plan. 

For  similar  reasons,  the  Department 
has  determined  not  to  adopt  the  sug¬ 
gestion  of  some  commentators  that 
the  proposed  amendment  be  modified 
by  deleting  the  requirement  that  the 
amount  of  the  severance  pay  benefits 
not  exceed  twice  the  employee’s 
annual  rate  of  compensation.* 


‘Somewhat  different  considerations  apply 
where  the  payments  are  made  in  connection 
with  a  limited  program  of  terminations.  The 
payment  of  severance  benefitsTn  such  cases 
would  seem  distinguishable  from  retirement 
income  even  if  the  payments  take  place  for 
more  than  two  years,  so  long  as  they  do  not 
extend  indefinitely  into  the  employee's  re¬ 
tirement.  Accordingly,  the  amendment 
being  adopted  provides  that  payments  made 
in  connection  with  a  limited  program  of  ter¬ 
minations  must  be  completed  within  the 
later  of  24  months  after  the  termination  of 
the  employee’s  service  or  24  months  after 
the  employee  reaches  normal  retirement 
age.  Moreover,  as  explained  below,  the 
amendment  being  adopted  omits  the  pro¬ 
posed  requirement  that  an  employee  elect 
early  retirement  benefits  in  order  to  quaiify 
for  such  extended  payments. 

*It  has  been  suggested  that  this  limitation 
is  unnecessary  where  the  payments  are 
made  in  connection  with  a  limited  program 
of  terminations,  since  payments  made '  in 
such  circumstances  would  not  be  the  func¬ 
tional  equivalent  of  a  pension  plan  regard¬ 
less  of  the  amount  of  the  payments.  Howev¬ 
er.  the  Department  is  not  persuaded  that 
this  would  be  true  in  all  cases,  and  thus  the 
amendment  being  adopted  makes  the  limita¬ 
tion  upon  the  maximum  amount  which  can 
be  paid  applicable  irrespective  of  whether 
the  employee’s  service  was  terminated  in 
connection  with  a  limited  program  of  termi¬ 
nations.  On  the  other  hand,  if  a  .severance 
Footnotes  continued  on  next  page 
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The  amendment  as  proposed  pro¬ 
vided  that  severance  payments  to  em¬ 
ployees  whose  service  was  terminated 
in  connection  with  a  program  of  limit¬ 
ed  terminations  could  extend  until  two 
years  after  the  employee  reached 
normal  retirement  age,  provided  that 
the  employee  elected  early  retirement 
benefits.  Some  commentators  urge 
that  the  condition  that  such  employ¬ 
ees  elect  early  retirement  benefits 
could  be  unfair  to  employees  who  are 
not  participants  in  a  pension  plan 
which  provides  for  early  retirement,  or 
who  have  not  reached  early  retire¬ 
ment  age.  The  Department  believes 
that  these  arguments  have  merit,  and 
that  the  condition  that  employees  re¬ 
ceiving  severance  payments  in  connec¬ 
tion  with  a  limited  program  of  termi¬ 
nations  elect  early  retirement  in  order 
for  the  benefits  to  be  paid  until  two 
years  after  normal  retirement  age  is 
not  necessary  to  accomplish  the  pur¬ 
poses  of  the  regulation.  Accordingly, 
that  condition  is  not  included  in  the 
amendment  being  adopted. 

The  term,  "limited  program  of  ter¬ 
minations"  was  defined  in  the  pro¬ 
posed  amendment  to  mean  a  program 
which  is,  among  other  things,  of  "lim¬ 
ited  duration".  Some  commentators 
suggested  that,  to  the  extent  that  the 
requirement  of  limited  duration  might 
be  interpreted  to  mean  that  the  pro¬ 
gram  must  be  completed  within  a  rela¬ 
tively  short  period  of  time,  the  re¬ 
quirement  might  impose  unnecessary 
practical  difficulties. 

The  proposed  definitional  require¬ 
ment  of  limited  duration  was  not  in¬ 
tended  to  imply  that  the  program  of 
terminations  must  be  completed 
within  any  particular  period  of  time. 
Rather,  this  provision  was  intended  to 
complement  the  proposed  requirement 
that  the  program  be  "defined  in 
scope."  These  two  requirements,  taken 
together,  were  Intended  to  ensure  that 
the  extended  period  of  severance  pay¬ 
ments  available  under  the  regulation 
with  respect  to  employees  whose  serv¬ 
ices  were  terminated  in  connection 
with  a  limited  progrram  of  termina¬ 
tions  would  not  be  available  with  re¬ 
spect  to  continuous  or  routine  termi¬ 
nations  of  employment.*  The  amend¬ 
ment  as  adopted  has  been  redrafted  to 
clarify  this  intent. 

Another  matter  which  is  being  clari¬ 
fied  in  the  amendment  as  adopted  is 


Footnotes  continued  from  last  page 
pay  plan  does  not  come  within  the  regula¬ 
tion’s  safe  harbor  because  the  amount  paid 
exceeds  twice  the  employee’s  aimual  com¬ 
pensation.  the  fact  that  the  employee’s  serv¬ 
ice  was  terminated  In  connection  with  a  lim¬ 
ited  program  of  terminations  might  be 
among  the  facts  and  circumstances  relevant 
to  a  determination  as  to  whether  the  pay¬ 
ments  nonetheless  do  not  constitute  a  pen¬ 
sion  plan. 

*  Again,  such  a  limitation  is  necessary  in 
order  to  ensure  that  severance  benefits 
coming  within  the  regulation’s  safe  harbor 
are  distinguishable  from  retirement  income. 
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the  permissibility  of  including  the 
value  of  fringe  benefits  in  computing 
an  employee’s  annual  compensation 
for  puiposes  of  the  regulation.  The 
previously  existing  regulation  required 
that  fringe  benefits  be  excluded  from 
the  computation,  but  this  requirement 
was  not  contained  in  the  proposed 
amendment,  nor  is  it  contained  in  the 
amendment  being  adopted.  The 
amendment  being  adopted  makes  clear 
that  fringe  benefits  and  all  other  com¬ 
pensation  may  be  taken  into  account 
in  computing  an  employee’s  annual 
compensation. 

Finally,  the  Department  is  taking 
this  opportunity  to  point  out  that  a 
severance  pay  plan  which  meets  the 
conditions  of  the  regulation,  and  thus 
is  not  a  pension  plan  under  section 
3(2)  of  ERISA,  may  nontheless  consti¬ 
tute  an  employee  welfare  benefit  plan 
under  section  3(1)  of  ERISA.  ^  In  this 
regard  the  Department  notes  that, 
since  the  provision  of  severance  pay  is 
one  of  the  recognized  purposes  for  a 
welfare  plan  under  section  3(1),  it 
would  seem  that  severance  pay  plans 
would  in  virtually  all  cases  be  welfare 
plans,  whether  or  not  they  are  also 
pension  plans  for  purposes  of  ’Title  I 
of  ERISA.  A  plan  which  is  a  welfare 
plan  but  not  a  pension  plan  under 
Title  I  of  ERISA  is  subject  to  Part  1  of 
that  title  (relating  to  reporting  and 
disclosure),  as  well  as  Part  4  (relating 
tq  fiduciary  responsibility)  and  Part  5 
(relating  to  administration  and  en¬ 
forcement).  Such  a  plan  is  not,  howev¬ 
er,  subject  to  Parts  2  and  3  of  Title  I 
(relating  to  participation,  vesting,  and 
funding). 

STA’TUTORY  AUTHORI’TY:  Section 
505  of  ERISA  (29  U.S.C.  1135). 

OTHER  MA’TTERS:  For  purposes  of 
clarity,  the  amendment  as  adopted  dif¬ 
fers  from  the  proposed  amendment  in 
certain  editorial  respects.  No  substan¬ 
tive  changes  from  the  proposed 


'Section  3(1)  of  ERISA  defines  the  terms, 
"employee  welfare  benefit  plan’’  and  "wel¬ 
fare  plan”  to  mean:  any  plan,  fund  or  pro¬ 
gram  *  *  *  established  or  maintained  by  an 
employer  or  by  an  employee  organization, 
or  by  both,  to  the  extent  that  such  plan, 
fund,  or  program  was  established  or  is  main¬ 
tained  for  the  purpose  of  providing  for  its 
participants  or  their  beneficiaries,  through 
the  purchase  of  insurance  or  otherwise.  (A) 
medical,  surgical,  or  hospital  care  or  bene¬ 
fits,  or  benefits  in  the  event  of  sickness,  ac¬ 
cident,  disability,  death  or  unemployment, 
or  vacation  benefits,  apprenticeship  or 
other  training  programs,  or  day  care  cen¬ 
ters.  scholarship  funds,  or  prepaid  legal 
services,  or  (B)  any  benefit  described  in  sec¬ 
tion  302(c)  of  the  Labor  Management  Rela¬ 
tions  Act.  1947  (other  than  pensions  on  re¬ 
tirement  or  death,  and  insurance  to  provide 
such  pensions). 

Among  the  benefits  described  in  para¬ 
graph  (6)  of  section  302(c)  of  the  Labor 
Management  Relations  Act,  1947,  are 
"pooled  vacation,  holiday,  severance  or  simi¬ 
lar  benefits." 
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amendment  are  intended  except  those 
discussed  above. 

Because  the  amendment  being 
adopted  herein  sets  forth  an  interpre¬ 
tive  rule  and  imposes  no  burden  upon 
any  person,  the  Department  finds  that 
the  amendment  may  be  made  effective 
upon  less  than  30  days’  notice  and  ret¬ 
roactive  to  January  1, 1975. 

DRAFTING  INFORMA’nON:  The 
principal  author  of  this  regulation  was 
Stevan  Durovic  of  the  Office  of  the 
Solicitor,  Plan  Benefits  Security  Divi¬ 
sion,  Department  of  Labor.  How^ever, 
other  persons  in  the  Department  of 
Labor  participated  in  developing  the 
regulation,  on  matters  of  both  sub¬ 
stance  and  style. 

In  consideration  of  the  foregoing, 
the  Department  hereby  amends  29 
cm  §2510.3-2,  effective  January  1, 
1975,  by  amending  paragraph  (b) 
thereof,  the  paragraph  is  amended  to 
read  in  its  entirety  as  follows: 

§  2510.3-2  Employee  pension  beneHt  plan. 

•  •  •  •  • 

(b)  Severance  pay  plans.  (1)  For  pur¬ 
poses  of  Title  I  of  the  Act  and  this 
chapter,  an  arrangement  shall  not  be 
deemed  to  constitute  an  employee  pen¬ 
sion  benefit  plan  or  pension  plan 
solely  by  reason  of  the  payment  of 
severance  benefits  on  account  of  the 
termination  of  an  employee’s  service, 
provided  that: 

(1)  Such  payments  are  not  contin¬ 
gent,  directly  or  indirectly,  upon  the 
employee’s  retiringr, 

(ii)  ’The  total  amount  of  such  pay¬ 
ments  does  not  exceed  the  equivalent 
of  twice  the  employee’s  annual  com¬ 
pensation  during  the  year  immediately 
preceding  the  termination  of  his  serv¬ 
ice:  and 

(iii)  All  such  payments  to  any  em¬ 
ployee  are  completed, 

(A)  In  the  case  of  an  employee 
whose  service  is  terminated  in  connec¬ 
tion  with  a  limited  program  of  termi¬ 
nations,  within  the  later  of  24  months 
after  the  termination  of  the  employ¬ 
ee’s  service,  or  24  months  after  the 
employee  reaches  normal  retirement 
age;  and 

(B)  In  the  case  of  all  other  employ¬ 
ees,  within  24  months  after  the  termi¬ 
nation  of  the  employee’s  service. 

(2)  For  purposes  of  this  paragraph 
(b). 

(i)  "Annual  compensation"  means 
the  total  of  all  compensation,  includ¬ 
ing  wages,  salary,  and  any  other  bene¬ 
fit  of  monetary  value,  whether  pajd  in 
the  form  of  cash  or  otherwise,  which 
was  paid  as  consideration  for  the  em¬ 
ployee’s  service  during  the  year,  or 
which  would  have  been  so  paid  at  the 
employee’s  usual  rate  of  compensation 
if  the  employee  had  worked  a  full 
year. 
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(ii)  “Limited  program  of  termina¬ 
tions”  means  a  program  of  termina¬ 
tions: 

(A)  Which,  when  begun,  was  sched¬ 
uled  to  be  completed  upon  a  date  cer¬ 
tain  or  upon  the  occurrerice  of  one  or 
more  specified  events: 

(B)  Under  which  the  number,  per¬ 
centage  or  class  or  classes  of  employ¬ 
ees  whose  services  are  to  be  terminat¬ 
ed  is  specified  in  advance;  and 

(C)  Which  is  described  in  a  written 
document  which  is  available  to  the 
Secretary  upon  request,  and  w'hich 
contains  information  sufficient  to 
demonstrate  that  the  conditions  set 
forth  in  subclauses  (A)  and  (B)  of  this 
clause  (ii)  have  been  met. 

•  •  •  •  # 

Signed  at  Washington,  D.C.  this 
22nd  day  of  February  1979. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Wel¬ 
fare  Benefit  Programs,  Labor- 
MaJiagement  Service  Adminis¬ 
tration. 

[FR  Doc.  79-5812  Piled  2-23-79;  9:04  ami 

(4810-25-M] 

Title  31 — Money  and  Finance: 

Treasury 

CHAPTER  V— OFFICE  OF  FOREIGN 

ASSETS  CONTROL,  DEPARTMENT 

OF  THE  TREASURY 

PART  500— FOREIGN  ASSETS 
CONTROL  REGULATIONS 

Holding  of  Blocked  Funds  in  Interest- 
Bearing  Accounts 

AGENCY:  Office  of  Foreign  Assets 
Control.  Department  of  the  Treasury. 

ACTION:  Final  rule. 

SUMMARY;  The  Office  of  Foreign 
Assets  Control  is  amending  its  Foreign 
Assets  Control  Regulations  by  the  ad¬ 
dition  of  §§500.205  and  500.611.  Tlie 
purpose  of  §  500.205  is  to  require  any 
person  holding  certain  types  of 
blocked  assets  to  hold  the  property  in 
an  interest-bearing  account.  The  need 
for  the  amendment  is  that  the  holding 
of  such  assets  in  non-interest-bearing 
status  is  inconsistent  with  good  man¬ 
agement  of  the  property  and  with  the 
policy  objectives  of  the  Regulations. 
The  effect  of  the  amendment  is  that 
most  tjTJes  of  blocked  assets  hence¬ 
forth  will  be  held  in  interest-bearing 
status,  the  holding  of  blocked  funds  in 
non-interest-bearing  status  being  pro¬ 
hibited. 

The  purpose  of  §  500.611  is  to  require 
persons  subject  to  §  500.205  to  report 
on  a  one-time  basis  on  the  nature  of 
blocked  assets  affected  thereby.  The 


need  for  the  amendment  is  that  such 
information  is  not  now  readily  availa¬ 
ble,  and  the  amendment  will  have  the 
effect  of  improving  administration  and 
control  of  blocked  assets  by  providing 
such  information  in  simple,  efficient 
and  usable  form. 

In  addition,  the  Office  of  Foreign 
Assets  Control  is  also  amending 
§500.561  of  the  Regulations,  which 
contains  a  statement  of  licensing 
policy  regarding  transfers  of  property 
under  state  abandoned  property  laws. 
The  need  for  the  amendment  is  that 
the  transfer  of  blocked  assets  to  state 
administration  will  interfere  with  the 
effective  regulation  of  blocked  proper¬ 
ty  by  the  Office  unless  the  responsible 
state  agency  can  demonstrate  its  will¬ 
ingness  and  capacity  to  maintain  accu¬ 
rate  and  complete  records  of  blocked 
property  in  its  custody,  to  hold  the 
blocked  assets  in  identifiable  accounts 
with  a  separate  index,  and  to  comply 
with  the  requirements  of  §§500.205 
and  500.611.  The  effect  of  the  amend¬ 
ment  is  that  management  of  blocked 
assets  held  in  custodial  capacity  by 
state  abandoned  property  agencies  will 
be  more  consistent  with  U.S.  policy  in¬ 
terests  in  such  assets. 

Assets  blocked  by  virtue  of  an  inter¬ 
est  therein  of  the  People’s  Republic  of 
China  or  any  national  thereof  will  no 
longer  be  transferable  under  the  state 
abandoned  property  law^s. 

EFFECTIVE  DA'TE:  March  2.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Dennis  M.  O’Connell,  Acting  Chief 

Counsel.  Office  of  Foreign  Assets 

Control.  Department  of  the  Treas¬ 
ury  (202) 376-0236. 

SUPPLEMENTARY  INFORMATION: 
Since  the.se  amendments  involve  a  for-^ 
eign  affairs  function,  the  provisions  of' 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  requiring  notice  of  pro¬ 
posed  rulemaking,  the  opportunity  for 
public  participation  and  a  delay  in  ef¬ 
fective  date  are  inapplicable.  However, 
because  of  the  technical  nature  of  the 
regulations,  a  30-day  comment  period 
was  provided.  The  regulations  are  now 
being  published  in  final  form,  effective 
immediately. 

Summary  of  Changes  From  the 
Proposed  Version 

The  Office  received  comments  from 
nineteen  private  individuals  or  firms, 
from  six  offices  or  agencies  of  the  Fed¬ 
eral  government,  and  from  administra¬ 
tors  or  outside  counsel  for  ten  state 
treasuries  or  abandoned  property 
agencies.  Following  a  review  of  the 
comments,  the  follow-ing  aspects  of  the 
amendments  changed  significantly 
from  the  proposed  version  of  the  regu¬ 
lations; 


(1)  The  provisions  of  §500.205  will 
apply  to  assets  held  by  the  federal 
government  or  any  agency  or  instru¬ 
mentality  thereof,  provided  however, 
that  any  agency  or  instrumentality 
which  submits  to  the  Office  an  opin¬ 
ion  of  its  General  Counsel  that  it  lacks 
the  statutory  authority  to  comply,  or 
that  the  interest  requirement  is  incon¬ 
sistent  with  the  statutory  scheme 
under  w'hich  the  agency  or  instrumen¬ 
tality  functions,  will  be  exempted 
from  the  requirements  of  §  500.205. 

(2)  Under  §  500.205(b),  assets  subject 
to  paragraph  (a)  but  not  presently 
held  in  interest-bearing  status  must  be 
transferred  within  30  da3^,  not  five 
days  as  stated  in  the  proposed  regula¬ 
tion. 

(3)  The  definition  of  “interest-bear¬ 
ing  account”  includes,  as  a  minimum, 
the  maximum  rate  payable  on  the 
shortest  time  deposit  in  the  domestic 
bank  in  which  the  account  is  held,  but 
may  include,  as  appropriate,  higher- 
yielding  instruments  such  as  six- 
month  Treasury  bills  or  insured  six- 
month  certificates. 

(4)  The  provisions  of  §  500.205(c),  re¬ 
quiring  collection  on  blocked  checks 
and  drafts,  requires  presentment  and 
collection  wherever  possible  consistent 
with  state  law.  but  also  sets  forth  spe¬ 
cific  guidelines  for  presentment  and 
collection  with  respect  to  such  instru¬ 
ments  as  cashier’s  checks,  money 
orders,  traveler’s  checks,  and  personal 
checks  drawn  on  presently  active  ac¬ 
counts. 

(5)  A  new  paragraph  (f)  has  been 
added  to  §  500.205  giving  an  exemption 
from  the  requirements  of  paragraphs 
(a)  and  (b)  to  any  state  abandoned 
property  agency  meeting  the  require¬ 
ments  of  amended  §500.561,  provided 
the  agency  ci-edits  interest  to  the 
blocked  assets  held  by  it.  Otherwise, 
the  agency  must  hold  the  assets  in  an 
interest-bearing  account  in  a  domestic 
bank  on  the  same  basis  as  other 
holders. 

(6)  The  provisions  of  §  500.561,  set¬ 
ting  forth  the  licensing  policy  for 
transfers  of  abandoned  property 
under  state  law.  are  being  amended, 
rather  than  revoked  as  originally  pro¬ 
posed.  to  bring  that  policy  into  line 
with  the  requirements  of  §  500.205  and 
with  other  underlying  objectives  of 
the  Regulations.  However,  assets 
blocked  by  virtue  of  an  interest  there¬ 
in  of  the  People’s  Republic  of  China 
or  any  national  thereof  henceforth  are 
excluded  from  transfer  to  State  agen¬ 
cies. 

(7)  The  report  required  by  §500.611 
will  be  due  in  90  days  after  a  notice  of 
the  availability  of  printed  copies  of 
the  forms  is  published  in  the  Federal 
Register. 
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Interest  Requirement 

As  pointed  out  in  the  proposal.  In¬ 
formation  available  to  the  Treasury 
Department  indicated  that.  In  certain 
cases,  blocked  bank  accounts  may  have 
already  been  transferred  at  the 
owner’s  request  from  demand  to  inter¬ 
est-bearing  status.  In  other  cases,  the 
depository  institution  may  have  al¬ 
ready  made  such  a  transfer  on  its  own 
initiative,  in  recognition  of  the  inequi¬ 
ty  of  holding  the  funds  in  demand 
status  and  earning  income  on  the 
funds  while  the  depositor  has  not  had 
the  effective  power  to  demand  with¬ 
drawal.  For  example,  the  comment 
period  revealed  a  situation  where  a 
company  holding  funds  owed  to  a  des¬ 
ignated  national  invested  the  account 
in  high-yielding  obligations  signifi¬ 
cantly  increasing  the  value  of  the  ac¬ 
count.  However,  a  substantial  amount 
of  funds  blocked  under  the  Regula¬ 
tions  is  still  being  held  by  banks  and 
other  persons  in  non-interest-bearing 
status. 

To  clarify  the  situation,  in  the  inter¬ 
est  of  preserving  the  assets,  paragraph 
(a)  of  §  500.205  requires  the  holding  of 
certain  property  identified  in  para¬ 
graph  (h)  in  interest-bearing  accounts 
in  domestic  banks.  Any  further  hold¬ 
ing  of  such  assets  without  crediting  in¬ 
terest  thereto  is  prohibited. 

Paragraph  (b)  requires  any  person 
not  presently  holding  funds  in  compli¬ 
ance  with  paragraph  (a)  to  cause  such 
funds  to  be  held  In  interest-bearing  ac¬ 
counts  in  any  domestic  bank  within  30 
days  of  the  effective  date  of  this  sec¬ 
tion. 

The  Board  of  Governors  of  the  Fed¬ 
eral  Reserve  System  was  advised  of 
the  effect  that  these  amendments 
would  have  on  U.S.  banks.  At  an  open 
meeting  on  November  1,  1978,  the 
Board  concluded  that  the  Feder^  Re¬ 
serve  regulations  pose  no  bar  to  the 
Treasury  proposal  implemented  by 
these  amendments. 

Blocked  Checks  and  Drafts 

Paragraph  (c)  requires  that  any 
person  holding  checks  or  drafts  which 
are  presently  blocked  shall  collect  on 
these  instruments  and  credit  the  pro¬ 
ceeds  to  a  blocked,  interest-bearing  ac¬ 
count.  However,  the  obligation  of  the 
holder  to  collect  on  blocked  checks 
and  drafts  is  qualified  by  the  state¬ 
ment  that  this  obligation  is  to  be  met 
wherever  possible  consistent  with 
state  law,  except  in  situations  covered 
by  the  following  specific  guidelines. 

In  the  case  of  a  blocked  check  or 
draft  which  has  been  purchased  by 
the  maker/drawer  from  the  drawee 
bank  (e.g.,  cashier’s  check,  money 
order,  or  traveler’s  check),  or  which  is 
drawn  on  a  presently  active  account, 
such  bank,  on  presentment  of  the  in¬ 
strument  in  accordance  with  the  provi¬ 
sions  of  this  section,  shall  either  (1) 


pay  the  instrument  (the  proceeds 
themselves  being  blocked  assets),  or 
(2)  credit  a  blocked  account  on  its 
books  with  the  amount  payable  on  the 
instrument.  Such  a  blocked  account 
shall  be  identified  as  resulting  from 
the  proceeds  of  a  blocked  check  or 
draft,  and  the  identification  shall  in¬ 
clude  a  reference  to  the  names  of  both 
the  maker  and  payee  of  the  instru¬ 
ment.  All  transactions  by  any  person, 
incident  to  the  negotiation,  processing, 
presentment,  collection  or  payment  of 
such  instruments  are  authorized. 

Exceptions  to  the  Requirement 

Paragraphs  (d),  (e)  and  (f)  specify 
certain  exceptions  to  the  basic  interest 
prohibition  and  directive. 

Paragraph  (d)  defers  the  immediate 
effect  of  the  interest  requirement  as 
to  the  amount  of  any  set-off  claimed 
against  the  owner  by  the  holder  of  the 
funds.  For  example,  if  a  corporation 
holds  blocked  on  its  own  books  a  debt 
of  $500,000  owed  to  a  blocked  national, 
but  is  owed  $100,000  by  that  national, 
paragraph  (d)  exempts  $100,000  from 
the  transfer  directive.  The  $100,000 
against  which  the  holder  has  a  set-off, 
as  well  as  the  $400,000  that  must  be 
transferred,  remains  blocked.  Howev¬ 
er,  any  use  of  this  exemption  is  sub¬ 
ject  to  a  duty  to  pay  interest  from  30 
days  after  the  effective  date  of  this 
regulation,  if  the  set-off  is  ultimately 
determined  (by  any  competent  judi¬ 
cial,  quasi-judicial  or  administrative 
body)  to  be  without  merit. 

Institutions  holding  blocked  funds 
include  broker/dealers  holding  cash 
balances  in  customers’  securities  ac¬ 
counts.  Paragraph  (e)  exempts  such 
balances  from  transfer  to  domestic 
banks,  provided  interest  is  credited  to 
the  accounts  by  the  holders. 

Paragraph  (f)  provides  that  property 
subject  to  paragraphs  (a)  and  (b)  of 
this  section,  held  by  a  state  agency  re¬ 
sponsible  for  abandoned  and  un¬ 
claimed  property  and  licensed  to  re¬ 
ceive  such  property  under  §500.561, 
may  continue  to  be  held  by  such 
agency  provided  the  agency  credits  in¬ 
terest  to  the  blocked  account  in  which 
the  property  is  held  or  holds  the  prop¬ 
erty  in  a  doiq^stic  bank  in  accordance 
with  the  provisions  of  the  section. 

Definitions 

Paragraph  (g)  defines  “interest-bear¬ 
ing  account”  as  a  blocked  account 
earning  interest  at  not  less  than  the 
maximum  rate  payable  on  the  shortest 
time  deposit  available  in  the  bank 
where  the  account  is  held.  Where  ap¬ 
propriate,  assets  subject  to  the  re¬ 
quirements  of  paragraphs  (a),  (b)  and 
(c)  may  be  held  in  higher  yielding  In¬ 
struments  such  as  six-month  Treasury 
bills. 

Paragraph  (h)  identifies  the  types  of 
property  subject  to  the  requirements 


of  paragraphs  (a)  and  (b);  namely,  cur¬ 
rency;  bank  deposits  and  bank  ac¬ 
counts;  undisputed  and  either  liquidat¬ 
ed  or  matured  debts,  claims,  obliga¬ 
tions  or  other  evidence  of  indebted¬ 
ness.  to  the  extent  of  any  amount  that 
is  undisputed  and  either  liquidated  or 
matured;  and  any  proceeds  resulting 
from  the  pasrment  of  any  obligation 
under  paragraph  (c)  above. 

Paragraph  (i)  provides  that,  for  pur¬ 
poses  of  this  section,  the  term  “domes¬ 
tic  bank”  includes  any  FSLIC-insured 
institution. 

Paragraph  (j)  provides  that,  for  pur¬ 
poses  of  this  section,  the  term 
“person”  includes  the  United  States 
Government  or  any  agency  or  instru¬ 
mentality  thereof,  except  where  the 
General  Counsel  of  the  agency  or  in¬ 
strumentality  submits  to  the  Office  an 
opinion  to  the  effect  that  either  (1) 
the  agency  or  instrumentality  lacks 
the  statutory  authority  to  comply 
with  the  section,  or  (2)  the  interest  re¬ 
quirement  is  inconsistent  with  the 
statutory  scheme  under  which  the 
agency  or  instrumentality  functions. 

Effect  of  the  Regulation  With 
Respect  to  Other  Claims 

Several  comments  raised  the  ques¬ 
tion  of  the  effect,  if  any.  of  §500.205 
on  any  right  or  claim  by  the  owner  of 
blocked  assets  or  any  other  person 
having  an  interest  therein  to  seek  in¬ 
terest,  profits  or  compensation  of  any 
kind  for  the  holding  and  use  of  such 
assets  in  a  non-interest-bearing  status 
from  the  date  of  blocking  to  the  effec¬ 
tive  date  of  §500.205.  Section  500.205 
does  not  address  and  was  not  intended 
to  affect  the  issue  of  past  liability  for 
interest  on  demand  accounts  or  similar 
blocked  property. 

It  should  also  be  noted  that  imple¬ 
mentation  of  §500.205  is  intended  to 
enhance  the  value  of  the  funds  with¬ 
out  affecting  the  owner’s  interest 
therein.  Under  the  provisions  of  Sec¬ 
tion  5(b)  of  the  Trading  With  the 
Enemy  Act,  holders  of  blocked  proper¬ 
ty  subject  to  this  regulation  shall  not 
be  liable  for  anything  done  or  omitted 
in  good  faith  in  reliance  thereon. 

State  Abandoned  Property  Agencies 

With  regard  to  the  proposed  revoca¬ 
tion  of  §  500.561,  containing  the  state¬ 
ment  of  licensing  policy  on  transfers 
of  abandoned  property  under  state 
law.  Treasury  notified  states  having  li¬ 
censes  that  the  licenses  were  suspend¬ 
ed  pending  a  review  of  whether  the 
policy  will  be  continued.  Among  other 
matters.  Treasury’s  reconsideration  of 
the  policy  was  prompted  by  informa¬ 
tion  that  the  condition  stated  in 
§500.561  that  blocked  assets  be  sepa¬ 
rately  indexed  and  maintained  has  not 
been  complied  with  by  state  aban¬ 
doned  property  administrations  to 
which  licenses  have  been  issued.  It  was 
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believed  that  effective  control  of  the 
assets  by  the  Office  of  Foreign  Assets 
Control  might  more  readily  be  main¬ 
tained  if  the  assets  remain  in  the  cus¬ 
tody  of  private  institutions  such  as 
banks  and  brokers  than  if  they  were 
transferred  to  state  agencies. 

Comments  on  the  proposal  were  re¬ 
ceived  from  a  number  of  state  agen¬ 
cies.  as  well  as  from  private  counsel 
for  two  state  abandoned  property 
agencies  and  for  a  large  holder  of 
blocked  assets.  State  agencies  holding 
existing  licenses  to  receive  transfers  of 
blocked  assets,  among  others,  urged 
the  retention  of  the  existing  policy  of 
permitting  transfers  of  blocked  assets 
to  state  agencies  under  license.  These 
respondents  claimed  an  ability  to 
comply  with  both  the  new  interest  re¬ 
quirement  and  with  a  requirement  for 
separate  identification  and  indexing  of 
blocked  accounts  and  other  record¬ 
keeping  requirements.  Other  states 
cited  legal  and  practical  difficulties, 
including  additional  costs,  in  comply¬ 
ing  with  the  requirements. 

Upon  review  of  these  comments,  the 
Office  of  Foreign  Assets  Control  has 
decided  to  retain  §500.561.  However, 
the  Section  is  being  amended  to  con¬ 
form  the  statement  of  licensing  policy 
to  the  new  interest  requirement  and  to 
correct  the  administrative  problems  of 
recordkeeping  on  blocked  assets  that 
have  occurred  in  the  past.  In  the 
future,  in  order  to  qualify  for  a  li¬ 
cense.  a  state  agency  must  demon¬ 
strate  that  it  has  the  legal  authority 
to  pay  interest  on  blocked  accounts 
held  by  it  or  to  hold  such  accounts  in 
a  domestic  bank  in  accordance  with 
§  500.205.  Such  a  showing  shall  include 
an  opinion  of  the  state  attorney  gener¬ 
al  that  such  legal  authority  exists. 

If  subsequent  to  such  a  showing  the 
authority  of  the  state  agency  in  this 
regard  is  in  any  way  substantially  re¬ 
voked  or  impaired,  the  license  will  be 
revoked  and  the  exception  provided  by 
§  500.205(f)  will  no  longer  be  ax^ailable. 

Further,  the  amendment  clarifies 
the  recordkeeping  obligation  of  state 
agencies.  Blocked  assets  must  be  sepa¬ 
rately  identified  and  indexed  in  a 
manner  that  will  facilitate  prompt  and 
accurate  responses  to  inquiries  from 
the  Office  of  Foreign  Assets  Control. 
Such  recordkeeping  requirements  are 
incorporated  in  and  made  a  part  of  li¬ 
censes  issued  under  the  section  includ¬ 
ing  licenses  issued  prior  to  the  effec¬ 
tive  date  of  the  amendments. 

How'ever,  with  respect  to  assets 
blocked  by  virtue  of  an  interest  there¬ 
in  of  the  People's  Republic  of  China 
or  any  national  thereof,  no  licenses 
will  be  issued,  and  existing  licenses  are 
amended  so  as  to  exclude  such  assets 
from  their  authorizations. 
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Repokting  Requisement 

Section  §500.611  requires  that  any 
person  holding  property  subject  to  the 
requirements  of  §  500.205.  including 
property  with  respect  to  which  an  ex¬ 
emption  is  claimed,  must  submit  a 
report  on  Form  TFR-611. 

It  is  believed  that  this  form  will  pro¬ 
vide  Treasury  with  very  useful  data  on 
blocked  assets.  It  will  provide  Treas¬ 
ury  with  a  check  on  the  implementa¬ 
tion  of.  and  compliance  with,  the  re¬ 
quirement  to  transfer  blocked  funds 
into  interest-bearing  status.  Informa¬ 
tion  on  the  amounts  of  funds  subject 
to  the  regulation  and  the  rate  of  inter¬ 
est  being  paid  thereon  is  essential  for 
policy  planning  purposes. 

With  respect  to  assets  subject  to  the 
regulation  which  were  reported  during 
a  prior  census  of  blocked  prop>erty.  the 
new  report  may  supply  important  in¬ 
formation  regarding  changes  in  the 
amount,  type,  and  holder  of  the  assets 
since  the  relevant  census.  Further¬ 
more.  the  reports  may  bring  to  the  at¬ 
tention  of  Treasury  blocked  accounts 
not  pre\iously  reported  in  any 
manner. 

In  addition,  in  light  of  the  exemp¬ 
tions  offered  by  paragraphs  (d).  (e). 
and  (f)  from  the  provisions  of  para¬ 
graphs  (a)  and  (b).  the  reporting  re¬ 
quirement  will  provide  a  simple  means 
of  reviewing  situations  in  which  an  ex¬ 
emption  is  being  claimed. 

Though  §  500.611  is  now'  published  in 
final  form,  the  reporting  form,  the  re¬ 
porting  form.  TFR-611.  is  currently 
being  revised  based  on  comments  re¬ 
ceived  during  the  comment  period. 
The  final  version  of  the  form,  with 
instructions  for  reporters,  is  expected 
to  be  available  in  the  near  future.  In 
the  interim.  Section  500.611  gives  re¬ 
porters  notice  of  the  reporting  require¬ 
ment  and  of  the  information  that  will 
be  required.  Reports  will  be  due  on 
Form  TFR-611  within  90  days  after  a 
notice  of  the  availability  of  the  form  is 
published  in  the  Federal  Register. 
Copies  will  be  mailed  to  persons  on  the 
Office  of  Foreign  Assets  Control  mail¬ 
ing  list  and  will  be  made  available 
through  Federal  Reserve  Banks  and 
other  banks. 

Legal  Authority 

Some  of  the  comments  asked  under 
what  legal  authority  the  amendments 
were  being  issued.  The  basic  authority 
is  Section  5(b)  of  the  Trading  With 
the  Enemy  Act.  Fhib.  L.  95-223,  en¬ 
acted  December  28.  1977,  grandfath¬ 
ered  Section  5(b)  authorities  with  re¬ 
spect  to  all  countries  affected  by  these 
Regulations.  Under  the  provisions  of 
Section  101(b)  of  Pub.  L.  95-223,  these 
authorities  remain  in  effect  for  succes¬ 
sive  one-year  periods  so  long  as  the 
President  determines  that  their  con¬ 
tinuation  is  in  the  national  interest. 
The  President  has  made  such  a  deter¬ 


mination  that  the  authorities  should 
continue  imtil  September  14,  1979.  (43 
FR.  40449) 

1.  31  CFR  Part  500  is  amended  by 
the  addition  of  §  500.205  as  followrs: 

§  500.205  Holding  of  certain  types  of 
blocked  property  Hi  interest-bearing  ac¬ 
counts. 

(a)  Except  as  provided  by  para¬ 
graphs  (d).  (e)  and  (f)  of  this  section, 
or  as  authorized  by  the  Secretary  of 
the  Treasury  or  his  delegate  by  specif¬ 
ic  license,  any  person  holding  any 
property  included  in  paragraph  (h)  of 
this  section  is  prohibited  from  hold¬ 
ing,  withholding,  using,  transferring, 
engaging  in  any  transactions  involv¬ 
ing.  or  exercising  any  right,  power,  or 
privilege  with  respect  to  any  such 
property,  unless  it  is  held  in  an  inter¬ 
est-bearing  account  in  a  domestic 
bank. 

(b)  Any  person  presently  holding 
property  subject  to  the  provisions  of 
paragraph  (a)  of  this  section  which,  as 
of  the  effective  date  of  this  section,  is 
not  being  held  in  accordance  with  the 
provisions  of  that  paragraph,  shall 
transfer  such  property  to  or  hold  such 
property  or  cause  such  property  to  be 
held  in  an  interest-bearing  account  in 
any  domestic  bank  within  30  days  of 
the  effective  date  of  this  section. 

(c)  Any  person  holding  any  checks 
or  drafts  subject  to  the  provLsions  of 
§500.201  is  authorized  and  directed, 
wherever  possible  consistent  with 
state  law  (except  as  otherwise  specifi¬ 
cally  provided  in  subparagraph  (3)  of 
this  paragraph),  to  negotiate  or  pre¬ 
sent  for  collection  or  payment  such  in¬ 
struments  and  credit  the  proceeds  to 
interest-bearing  accounts.  Any  trans¬ 
action  by  any  person  incident  to  the 
negotiation,  processing,  presentment, 
collection  or  payment  of  such  instru¬ 
ments  and  deposit  of  the  proceeds  into 
an  interest-bearing  account  is  hereby 
authorized:  Provided,  Tliat: 

(1)  The  transaction  does  not  repre¬ 
sent,  directly  or  indirectly,  a  transfer 
of  the  interest  of  a  designated  national 
to  any  other  country  or  person; 

(2)  The  proceeds  are  held  in  a 
blocked  account  indicating  the  desig¬ 
nated  national  who  is  the  payee  or 
owner  of  the  instrument;  and, 

(3)  In  the  case  of  a  blocked  check  or 
draft  which  has  been  purchased  by 
the  maker/drawer  from  the  drawee 
bank  (e.g..  cashier’s  check,  money 
order,  or  traveler’s  check)  or  which  is 
drawn  against  a  presently  existing  ac¬ 
count,  such  bank,  on  presentment  of 
the  instrument  in  accordance  with  the 
provisions  of  this  section,  shall  either 
(i)  pay  the  instrument  (subject  to  sub- 
paragraphs  (1)  and  (2)  of  this  para¬ 
graph)  or  (ii)  credit  a  blocked  account 
on  its  books  with  the  amount  payable 
on  the  instrument.  In  either  event,  the 
blocked  account  shall  be  identified  as 
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resultiner  from  the  proceeds  ‘  of  a 
blocked  check  or  draft,  and  the  identi¬ 
fication  shall  include  a  reference  to 
the  names  of  both  the  maker  and 
payee  of  the  instrument. 

(d)  Property  subject  to  the  provi¬ 
sions  of  paragraphs  (a)  or  (b)  of  this 
section,  held  by  a  person  claiming  a 
set-off  against  such  property,  is 
exempt  from  the  provisions  of  para¬ 
graphs  (a),  (b)  and  (c)  of  this  section 
to  the  extent  of  the  set-off:  Provided 
however.  That  interest  shall  be  due 
from  30  days  adter  the  effective  date 
of  this  section  if  it  should  ultimately 
be  determined  that  the  claim  to  a  set¬ 
off  is  without  merit. 

(e)  ProE>erty  subject  to  the  provi¬ 
sions  of  paragraphs  (a)  and  (b)  of  this 
section,  held  in  a  customer’s  account 
by  a  registered  broker/dealer  in  secu¬ 
rities,  may  continue  to  be  held  for  the 
customer  by  the  broker/dealer  pro¬ 
vided  interest  is  credited  to  the  ac¬ 
count  on  any  balance  not  invested  in 
securities  in  accordance  with  §500.513. 
The  interest  paid  on  such  accounts  by 
a  broker/dealer  who  does  not  elect  to 
hold  such  property  for  a  customer’s 
account  in  a  domestic  bank  shall  not 
be  less  than  the  maximum  rate  pay¬ 
able  on  the  shortest  time  deposit  avail¬ 
able  in  any  domestic  bank  in  the  juris¬ 
diction  in  which  the  broker/dealer 
holds  the  account. 

(f)  Pror>erty  subject  to  the  provi¬ 
sions  of  paragraphs  (a)  and  (b)  of  this 
section,  held  by  a  state  agency 
charged  with  the  custody  of  aban¬ 
doned  or  unclaimed  property  under 
§  500.561  may  continue  to  be  held  by 
the  agency  provided  interest  is  cred¬ 
ited  to  the  blocked  account  in  which 
the  property  is  held  by  the  agency,  or 
the  property  is  held  by  the  agency  in  a 
blocked  account  in  a  domestic  bank. 
The  interest  credited  to  such  accounts 
by  an  agency  which  does  not  elect  to 
hold  such  property  in  a  domestic  bank 
shall  not  be  less  than  the  maximum 
rate  payable  on  the  shortest  time  de¬ 
posit  avaiiable  in  any  domestic  bank  in 
the  state. 

(g)  For  purposes  of  this  section,  the 
term  “interest-bearing  account’’  means 
a  blocked  account  earning  Interest  at 
no  less  than  the  maximum  rate  pay¬ 
able  on  the  shortest  time  deposit  in 
the  domestic  bank  where  the  account 
is  held,  provided  however,  that  such 
an  account  may  Include  six-month 
Treasury  bills  or  Insured  certificates, 
with  a  maturity  not  exceeding  six- 
months.  appropriate  to  the  amounts 
involved. 

(h)  The  following  types  of  property 
are  subject  to  paragraphs  (a)  and  (b) 
of  this  section: 

(1)  Any  currency,  bank  deposit  and 
bank  accounts  subject  to  the  provi¬ 
sions  of  §  500.201; 

(2)  Any  property  subject  to  the  pro¬ 
visions  of  §500.201  which  consists,  in 


whole  or  in  part,  of  undisputed  and 
either  liquidated  or  matured  debts, 
claims,  obligations  or  other  evidence 
of  indebtedness,  to  the  extent  of  any 
amount  that  is  undisputed  and  liqui¬ 
dated  or  matured:  and. 

(3)  Any  proceeds  resulting  from  the 
'payment  of  an  obligation  under  para¬ 
graph  (c)  of  this  section. 

(i)  For  purposes  of  this  section,  the 
term  “domestic  bank’*  includes  any 
FSLIC-insured  institution  (as  defined 
in  12  CFR  561.1). 

(j)  For  the  purposes  of  this  section 
the  term  “person”  includes  the  United 
States  Government  or  any  agency  or 
instrumentality  thereof,  except  where 
the  agency  or  instrumentality  submits 
to  the  Office  of  Foreign  Assets  Con¬ 
trol  an  opinion  of  its  General  Counsel 
that  either  (1)  it  lacks  statutory  au¬ 
thority  to  comply  with  this  section,  or 

(2)  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  are  inconsistent 
with  the  statutory  program  under 
which  it  operates. 

2.  Section  500.561  is  amended  as  fol¬ 
lows: 

§  ;)(K)..')61  Transfers  uf  abandoned  property 
under  State  law. 

(a)  Except  as  stated  in  paragraphs 

(b)  and  (c)  of  this  section,  specific  li¬ 
censes  are  not  Lssued  authorizing  the 
transfer  of  blocked  property  to  State 
agencies  under  State  laws  governing 
abandoned  property. 

(b)  Specific  licenses  are  issued  au¬ 
thorizing  the  transfer  of  blocked  prop¬ 
erty,  pursuant  to  the  laws  of  the  State 
governing  abandoned  property,  to  the 
appropriate  State  ageticy.  Provided, 
That  the  State’s  laws  are  custodial  in 
nature.  i.e.,  there  is  no  permanent 
transfer  of  beneficial  Interest  to  the 
State.  Licenses  require  the  property  to 
be  held  by  the  State  in  accounts  which 
are  identified  as  blocked  under  the 
regulations.  A  separate  index  of  these 
blocked  assets  is  required  to  be  main¬ 
tained  by  the  State  agency.  The  re¬ 
quirements  of  this  section  for  identifi¬ 
cation  and  separate  indexing  of 
blocked  assets  apply  to  all  blocked 
assets  held  by  State  agencies  and  any 
licenses  issued  prior  to  the  effective 
date  of  this  section  hereby  are  amend¬ 
ed  by  the  incorporation  of  such  re¬ 
quirements. 

(c)  To  be  eligible  for  a  specific  li¬ 
cense  under  this  section,  the  state 
agency  must  demonstrate  that  it  has 
the  statutory  authority  under  appro¬ 
priate  state  law  to  comply  with  the  re¬ 
quirements  of  §  500.205.  Such  a  show¬ 
ing  shall  include  an  opinion  of  the 
State  Attorney  General  that  such  stat¬ 
utory  authority  exists. 

(d)  No  licenses  will  be  issued  for  the 
transfer  to  State  agencies  of  any  prop¬ 
erty  blocked  by  virtue  of  an  interest 
therein  of  the  People’s  Republic  of 
China  or  any  national  thereof. 


(e)  Any  license  issued  prior  to  the  ef¬ 
fective  date  of  this  section  which  au¬ 
thorizes  the  transfer  of  property 
blocked  by  virtue  of  an  interest  of  the 
People’s  Republic  of  China  or  any  na¬ 
tional  thereof,  is  hereby  revoked  to 
that  extent. 

3.  Section  500.611  is  added  to  read  as 
follows: 

§•500.611  Reports  concerning  property 
subject  to  §  .500.205. 

(a)  Any  person  holding  property  to 
which  §  500.205  applies,  including 
property  as  to  which  an  exemption 
under  §500.205  (d),  (e)  or  (f)  is 
claimed,  is  hereby  required  to  submit  a 
report  on  Form  TFR-611  concerning 
such  property,  containing  the  follow¬ 
ing  information: 

(1)  The  name  of  the  person  for 
whom  or  for  w'hose  benefit  the  proper¬ 
ty  is  being  held: 

(2)  The  nature  of  the  interest  of  the 
designated  country  or  national  thereof 
in  the  property  so  held: 

(3)  The  original  amount  and  type  of 
such  property  in  each  case; 

(4)  The  location  and  other  identify¬ 
ing  information,  including  account 
numbers,  of  such  account; 

(5)  The  rate  of  interest  being  paid 
thereon  at  the  time  of  the  report,  the 
date  from  w'hich  interest  w'as  credited, 
and  the  rates  of  interest  during  differ¬ 
ent  periods  if  changes  w'ere  made  prior 
to  the  report: 

(6)  The  current  balance  in  the  ac¬ 
count: 

(7)  The  exemption  claimed  under 
Section  500.205,  if  any,  and. 

(8)  The  date  of  any  previous  report 
concerning  the  property  filed  with  the 
Office  of  Foreign  Assets  Control  under 
§500.610  (1970  Census  of  Chinese 
Assets). 

(b)  Reports  required  by  paragraph 
(a)  of  this  section  shall  be  prepared  in 
duplicate.  Within  90  days  of  the  date 
that  notice  of  the  availability  of  Form 
TFR-611  is  published,  both  copies 
shall  be  sent  in  a  set  to  Office  of  For¬ 
eign  Assets  Control.  'Treasury  Depart¬ 
ment,  Washington.  D.C.  20220.  ^rm 
TFR-611.  with  reporting  instructions, 
can  be  obtained  from  the  Office  of 
Foreign  Assets  Control  or  from  the 
Federal  Reserve  Bank  of  New  York.  33 
Liberty  Street,  New  York.  New  York 
10045. 

(c)  Reports  filed  in  accordance  with 
this  section  are  regarded  as  containing 
commercial  and  financial  information 
that  is  privileged  and/or  confidential. 

(Sec.  5,  40  Stat.  415.  as  amended;  <50  U.S.C. 
App.  5),  E.O.  9193.  7  FR  5205.  3  CFR.  193«- 
1943  Comp.,  p.  1174;  E.O.  9989.  13  FR  48#1. 
3  CFR.  1945-1948  Comp.,  p.  748.) 

Dated:  February  15,  1979. 

Stanley  L.  Sommehpielo. 

Acting  Director. 
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Approved: 

Richard  J.  Davis, 

Assistant  Secretary. 

(FR  Doc.  79-6240  Filed  3-1-79;  8:45  am] 


[4810-25-M] 

PART  515— CUBAN  ASSETS  CONTROL 
REGULATIONS 

Holding  of  Blocked  Funds  in  Interest- 
Beoring  Accounts 

AGENCY:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Foreign 
Assets  Control  is  amending  its  Cuban 
Assets  Control  Regulations  by  the  ad¬ 
dition  of  §§515.205  and  515.611.  The 
purpose  of  §515.205  is  to  require  any 
person  holding  certain  types  of 
blocked  assets  to  hold  the  property  in 
an  interest-bearing  account.  The  need 
for  the  amendment  is  that  the  holding 
of  such  assets  in  non-interest-bearing 
status  is  inconsistent  with  good  man¬ 
agement  of  the  property  and  with  the 
policy  objectives  of  the  Regulations. 
The  effect  of  the  .amendment  is  that 
most  types  of  blocked  assets  hence¬ 
forth  will  be  held  in  interest-bearing 
status,  the  holding  of  blocked  funds  in 
non-interest-bearing  status  being  pro¬ 
hibited. 

The  purpose  of  §  515.611  is  to  require 
persons  subject  to  §  515.205  to  report 
on  a  one-time  basis  on  the  nature  of 
blocked  assets  affected  thereby.  The 
need  for  the  amendment  is  that  such 
information  is  not  now  readily  availa¬ 
ble.  and  the  amendment  will  have  the 
effect  of  improving  administration  and 
control  of  blocked  assets  by  providing 
such  information  in  simple,  efficient 
and  usable  form. 

In  addition,  the  Office  of  Foreign 
Assets  Control  is  also  amending 
§515.554  of  the  Regulations,  which 
contains  a  statement  of  licensing 
policy  regarding  transfers  of  property 
under  state  abandoned  property  laws. 
The  need  for  the  amendment  is  that 
the  transfer  of  blocked  assets  to  state 
administration  will  interfere  with  the 
effective  regulation  of  blocked  proper¬ 
ty  by  the  Office  unless  the  responsible 
state  agency  can  demonstrate  its  will¬ 
ingness  and  capacity  to  maintain  accu¬ 
rate  and  complete  records  of  blocked 
property  in  its  custody,  to  hold  the 
blocked  assets  in  identifiable  accounts 
with  a  separate  index,  and  to  comply 
with  the  requirements  of  §§  515.205 
and  515.611.  The  effect  of  the  amend¬ 
ment  is  that  management  of  blocked 
assets  held  in  custodial  capacity  by 
state  abandoned  property  agencies  will 
be  more  consistent  with  U.S.  policy  in¬ 
terests  in  such  assets. 

EFFECTIVE  DATE:  March  2.  1979. 


FOR  FURTHER  INFORMATION 
CONTACT: 

Dennis  M.  O’Connell,  Acting  Chief 

Counsel,  Office  of  Foreign  Assets 

Control.  Department  of  the  Treas¬ 
ury  (202) 376-0236. 

SUPPLEMENTARY  INFORMATION: 
Since  these  amendments  Involve  a  for¬ 
eign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  requiring  notice  of  pro¬ 
posed  rulemaking,  the  opportunity  for 
public  participation  and  a  delay  in  ef¬ 
fective  date  are  inapplicable.  However, 
because  of  the  technical  nature  of  the 
regulations,  a  30-day  comment  period 
was  provided.  The  regulations  are  now 
being  published  in  final  form,  effective 
immediately. 

Summary  of  Changes  From  the 
Proposed  Version 

The  Office  received  comments  from 
nineteen  private  individuals  or  firms, 
from  six  offices  or  agencies  of  the  Fed¬ 
eral  Government,  and  from  adminis¬ 
trators  or  outside  counsel  for  ten  state 
treasuries  or  abandoned  property 
agencies.  Following  a  review  of  the 
comments,  the  following  aspects  of  the 
amendments  changed  significantly 
from  the  proposed  version  of  the  regu¬ 
lations: 

(1)  The  provisions  of  §515.205  will 
apply  to  assets  held  by  the  Federal 
Government  or  any  agency  or  instru¬ 
mentality  thereof.  Provided  however. 
That  any  agency  or  instrumentality 
which  submits  to  the  Office  an  opin¬ 
ion  of  its  General  Counsel  that  it  lacks 
the  statutory  authority  to  comply,  or 
that  the  interest  requirement  is  incon¬ 
sistent  with  the  statutory  scheme 
under  which  the  agency  or  instrumen¬ 
tality  functions,  will  be  exempted 
from  the  requirements  of  §  515.205. 

(2)  Under  §  515.205(b),  a.ssets  subject 
to  paragraph  (a)  but  not  presently 
held  in  interest-bearing  status  must  be 
transferred  within  30  days,  not  five 
days  as  stated  in  the  proposed  regula¬ 
tion. 

(3)  The  definition  of  "interest-bear¬ 
ing  account”  includes,  as  a  minimum, 
the  maximum  rate  payable  on  the 
shortest  time  deposit  in  the  domestic 
bank  in  which  the  account  is  held  but 
may  include,  as  appropriate,  higher- 
yielding  instruments  such  as  six- 
month  Treasury  bills  or  insured  six- 
month  certificates, 

(4)  The  provisions  of  §  515.205(c),  re¬ 
quiring  collection  on  blocked  checks 
and  drafts,  requires  presentment  and 
collection  wherever  possible  consistent 
with  state  law,  but  also  sets  forth  spe¬ 
cific  guidelines  for  presentment  and 
collection  with  respect  to  such  instru¬ 
ments  as  cashier’s  checks,  money 
orders,  traveler’s  checks,  and  personal 
checks  drawn  on  presently  active  ac¬ 
counts. 


(5)  A  new  paragraph  (f)  has  been 
added  to  §  515.205  giving  an  exemption 
from  the  requirements  of  paragraphs 
(a)  and  (b)  to  any  state  abandonded 
property  agency  meeting  the  require¬ 
ments  of  amended  §515.554.  provided 
the  agency  credits  interests  to  the 
blocked  assets  held  by  it.  Otherwise, 
the  agency  must  hold  the  assets  in  an 
interest-bearing  account  in  a  domestic 
bank  on  the  same  basis  as  other  hold¬ 
ers, 

(6)  The  provisions  of  §  515.554,  set¬ 
ting  forth  the  licensing  policy  for 
transfers  of  abandoned  property 
under  state  law,  are  being  amended, 
rather  than  revoked  as  originally  pro¬ 
posed,  to  bring  that  policy  into  line 
with  the  requirements  of  §  515.205  and 
with  other  underlying  objectives  of 
the  regulations. 

(7)  The  report  required  by  §515.611 
will  be  due  in  90  days  after  a  notice  of 
the  availability  of  printed  copies  of 
the  forms  is  published  in  the  Federal 
Register. 

Interest  Requirement 

As  pointed  out  in  the  proposal,  in¬ 
formation  available  to  the  Treasury 
Department  Indicated  that,  in  certain 
cases,  blocked  bank  accounts  may  have 
already  been  transferred  at  the 
owner’s  request  from  demand  to  inter¬ 
est-bearing  status.  In  other  cases,  the 
depository  institution  may  have  al¬ 
ready  made  such  a  transfer  on  its  own 
initiative,  in  recognition  of  the  inequi¬ 
ty  of  holding  the  funds  in  demand 
status  and  earning  income  on  the 
funds  while  the  depositor  has  not  had 
the  effective  power  to  demand  with¬ 
drawal.  For  example,  the  comment 
period  revealed  a  situation  where  a 
company  holding  funds  owed  to  a  des¬ 
ignated  national  invested  the  account 
in  high-yielding  obligations  signifi¬ 
cantly  increasing  the  value  of  the  ac¬ 
count.  However,  a  substantial  amount 
of  funds  blocked  under  the  Regula¬ 
tions  is  still  being  held  by  banks  and 
other  persons  in  non-interest-bearing 
status. 

To  clarify  the  situation,  in  the  inter¬ 
est  of  preserving  the  assets,  paragraph 
(a)  of  §515.205  requires  the  holding  of 
certain  property  identified  in  para¬ 
graph  (h)  in  interest-bearing  accounts 
in  domestic  banks.  Any  further  hold¬ 
ing  of  such  assets  without  crediting  in¬ 
terest  thereto  is  prohibited. 

Paragraph  (b)  requires  any  person 
not  presently  holding  funds  in  compli¬ 
ance  with  paragraph  (a)  to  cause  such 
funds  to  be  held  in  interest-bearing  ac¬ 
counts  in  any  domestic  bank  within  30 
days  of  the  effective  date  of  this  sec¬ 
tion. 

The  Board  of  Governors  of  the  Fed¬ 
eral  Reserve  System  was  advised  of 
the  effect  that  these  amendments 
would  have  on  U.S.  banks.  At  an  open 
meeting  on  November  1,  1978,  the 
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Board  concluded  that  the  Federal  Re¬ 
serve  regulations  pose  no  bar  to  the 
Treasury  proposal,  implemented  by 
these  amendments. 

Blocked  Checks  and  Drafts 

Paragraph  (c)  requires  that  any 
person  holding  checks  or  drafts  which 
are  presently  blocked  shall  collect  on 
these  instruments  and  credit  the  pro¬ 
ceeds  to  a  blocked,  interest  bearing  ac¬ 
count.  However,  the  obligation  of  the 
holder  to  collect  on  blocked  checks 
and  drafts  is  quaiified  by  the  state¬ 
ment  that  this  obligation  is  to  be  met 
wherever  possible  consistent  with 
state  law,  except  in  situations  covered 
by  the  following  specific  guidelines. 

In  the  case  of  a  blocked  check  or 
draft  which  has  been  purchased  by 
the  maker/drawer  from  the  drawee 
bank  (eg.,  cashier’s  check,  money 
order,  or  traveler’s  check),  or  which  is 
drawn  on  a  presently  active  account, 
such  bank,  on  presentment  of  the  in¬ 
strument  in  accordance  with  the  provi¬ 
sions  of  this  section,  shall  either  (1) 
pay  the  instrument  (the  proceeds 
themselves  being  blocked  assets),  or 
(2)  credit  a  blocked  account  on  its 
books  with  the  amount  payable  on  the 
instrument.  Such  a  blocked  account 
shall  be  identified  as  resulting  from 
the  proceeds  of  a  blocked  check  or 
draft,  and  the  identification  shall  in¬ 
clude  a  reference  to  the  names  of  both 
the  maker  and  payee  of  the  instru¬ 
ment.  All  transactions  by  any  person, 
incident  to  the  negotiation,  processing, 
presentment,  collection  or  payment  of 
such  instruments  are  authorized. 

Exceptions  to  the  Requirement 

Paragraphs  (d),  (e)  and  (f)  specify 
certain  exceptions  to  the  basic  interest 
prohibition  and  directive. 

Paragraph  (d)  defers  the  immediate 
effect  of  the  interest  requirement  as 
to  the  amount  of  any  set-off  claimed 
against  the  owner  by  the  holder  of  the 
funds.  For  example,  if  a  corporation 
holds  blocked  on  its  own  bool^  a  debt 
of  $500,000  owed  to  a  blocked  national, 
but  is  owed  $100,000  by  that  national, 
paragraph  (d)  exempts  $100,000  from 
the  transfer  directive.  The  $100,000 
against  which  the  holder  has  a  setoff, 
as  well  as  the  $400,000  that  must  be 
transferred,  remains  blocked.  Howev¬ 
er,  any  use  of  this  exemption  is  sub¬ 
ject  to  a  duty  to  pay  Interest  from  30 
days  after  the  effective  date  of  this 
regulation,  if  the  set-off  is  ultimately 
determined  (by  any  competent  judi¬ 
cial,  quasi-judicial  or  administrative 
body)  to  be  without  merit. 

Instflutions  holding  blocked  funds 
include  broker/dealers  holding  cash 
balances  in  customers’  securities  ac¬ 
counts.  Paragraph  (e)  exempts  such 
balances  from  transfer  to  domestic 
banks,  provided  interest  is  credited  to 
the  accounts  by  the  holders. 


Paragraph  (f)  provides  that  property 
subject  to  paragraphs  (a)  and  (b)  of 
this  section,  held  by  a  state  agency  re¬ 
sponsible  for  abandoned  and  un¬ 
claimed  property  and  licensed  to  re¬ 
ceive  such  property  under  §515.554, 
may  continue  to  be  held  by  such 
agency  provided  the  agency  credits  in¬ 
terest  to  the  blocked  account  in  which 
the  property  is  held  or  holds  the  prop¬ 
erty  in  a  domestic  bank  in  accordance 
with  the  provisions  of  the  section. 

Definitions 

Paragraph  (g)  defines  “interest-bear¬ 
ing  account’’  as  a  blocked  account 
earning  interest  at  not  less  than  the 
maximum  rate  payable  on  the  shortest 
time  deposit  available  in  the  bank 
where  the  account  is  held.  Where  ai>- 
propriate,  assets  subject  to  the  re¬ 
quirements  of  paragraphs  (a),  (b)  and 
(c)  may  be  held  in  higher  yielding  in¬ 
struments  such  as  six-month  Treasury 
bills. 

Paragraph  (h)  identifies  the  types  of 
property  subject  to  the  requirements 
of  paragraphs  (a)  and  (b);  namely,  cur¬ 
rency;  bank  deposits  and  bank  ac¬ 
counts;  undisputed  and  either  liquidat¬ 
ed  or  matured  debts,  claims,  obliga¬ 
tions  or  other  evidence  of  indebted¬ 
ness.  to  the  extent  of  any  amoimt  that 
is  undisputed  and  either  liquidated  or 
matured;  and  any  proceeds  resulting 
from  the  payment  of  any  obligation 
under  paragraph  (c)  above. 

Paragraph  (i)  provides  that,  for  pur¬ 
poses  of  this  section,  the  term  “domes¬ 
tic  bank”  includes  any  FSLIC-lnsured 
institution. 

Paragraph  (j)  provides  that,  for  pur¬ 
poses  of  this  section,  the  term 
“person”  includes  the  United  States 
Government  or  any  agency  or  instru¬ 
mentality  thereof,  except  where  the 
General  Counsel  of  the  agency  or  in¬ 
strumentality  submits  to  the  Office  an 
opinion  to  the  effect  that  either  (1) 
the  agency  or  instrumentality  lacks 
the  statutory  authority  to  comply 
with  the  section,  or  (2J  the  interest  re¬ 
quirement  is  inconsistent  with  the 
statutory  scheme  under  which  the 
agency  or  instrumentality  functions. 

Effect  of  the  Regulation  with 
Respect  to  Other  Claims 

Several  comments  raised  the  ques¬ 
tion  of  the  effect,  if  any,  of  §515.205 
on  any  right  or  claim  by  the  owner  of 
blocked  assets  or  any  other  person 
having  «ui  interest  therein  to  seek  in¬ 
terest,  profits  or  compensation  of  any 
kind  for  the  holding  and  use  of  such 
assets  in  a  non-interest-bearing  status 
from  the  date  of  blocking  to  the  effec¬ 
tive  date  of  §  515.205.  Section  515.205 
does  not  address  and  was  not  intended 
to  affect  the  issue  of  past  liability  for 
interest  on  demand  accounts  or  similar 
blocked  property. 


It  should  also  be  noted  that  imple¬ 
mentation  of  §515.205  is  intended  to 
enhance  the  value  of  the  funds  with¬ 
out  affecting  the  owmer’s  interest 
therein.  Under  the  provisions  of  Sec¬ 
tion  5(b)  of  the  ’Trading  With  the 
Enemy  Act,  holders  of  blocked  proper¬ 
ty  subject  to  this  regulation  shall  not 
be  liable  for  anything  done  or  omitted 
in  good  faith  in  reliance  thereon. 

State  Abandoned  Property  Agencies 

With  regard  to  the  proposed  revoca¬ 
tion  of  §  515.554,  containing  the  state¬ 
ment  of  licensing  policy  on  transfers 
of  abandoned  property  under  state 
law.  Treasury  notified  states  having  li¬ 
censes  that  the  licenses  were  suspend¬ 
ed  pending  a  review  of  whether  the 
policy  will  be  continued.  Among  other 
matters,  ’Treasury’s  reconsideration  of 
the  policy  was  prompted  by  informa¬ 
tion  that  the  condition  stated  in 
§515.554  that  blocked  assets  be  sepa¬ 
rately  indexed  and  maintained  has  not 
been  complied  with  by  state  aban¬ 
doned  property  administrations  to 
which  licenses  have  been  issued.  It  was 
believed  that  effective  control  of  the 
assets  by  the  Office  of  Foreign  Assets 
Control  might  more  readily  be  main¬ 
tained  if  the  assets  remain  in  the  cus¬ 
tody  of  private  instutions  such  as 
banks  and  brokers  than  if  they  w'ere 
transferred  to  state  agencies. 

Comments  on  the  proposal  were  re¬ 
ceived  from  a  number  of  state  agen¬ 
cies,  as  well  as  from  private  counsel 
for  two  state  abandoned  property 
agencies  and  for  a  large  holder  of 
blocked  assets.  State  agencies  holding 
existing  licenses  to  receive  transfers  of 
blocked  assets,  among  others,  urged 
the  retention  of  the  existing  policy  of 
permitting  transfers  of  blocked  assets 
to  state  agencies  under  license.  'These 
respondents  claimed  an  ability  to 
comply  with  both  the  new  Interest  re¬ 
quirement  and  with  a  requirement  for 
separate  identification  and  indexing  of 
blocked  accounts  and  other  record¬ 
keeping  requirements.  Other  states 
cited  legal  and  practical  difficulties, 
including  additional  costs,  in  comply¬ 
ing  with  the  requirements. 

Upon  review  of  these  comments,  the 
Office  of  Foreign  Assets  Control  has 
decided  to  retain  §  515.554.  However, 
the  Section  is  being  amended  to  con¬ 
form  the  statement  of  licensing  policy 
to  the  new  interest  requirement  and  to 
correct  the  administrative  prt)blems  of 
recordkeeping  on  blocked  assets  that 
have  occurred  in  the  past.  In  the 
future.  In  order  to  qualify  for  a  li¬ 
cense.  a  state  agency  must  demon¬ 
strate  that  it  has  the  legal  authority 
to  pay  Interest  on  blocked  accounts 
held  by  it  or  to  hold  such  accounts  in 
a  domestic  bank  in  accordance  with 
§  515.205.  Such  a  showing  shall  include 
an  opinion  of  the  state  attorney  gener¬ 
al  that  such  legal  authority  exists. 
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If  subsequent  to  such  a  showing  the 
authority  of  the  state  agency  in  this 
regard  is  in  any  way  substantially  re¬ 
voked  or  impaired,  the  license  will  be 
revoked  and  the  exception  provided  by 
§  515.205(f)  will  no  longer  be  available. 

Further,  the  amendment  clarifies 
the  recordkeeping  obligation  of  state 
agencies.  Blocked  assets  must  be  sepa¬ 
rately  identified  and  indexed  in  a 
manner  that  will  facilitate  prompt  and 
accurate  responses  to  inquiries  from 
the  Office  of  Foreign  Assets  Control. 
Such  recordkeeping  requirements  are 
incorporated  in  and  made  a  part  of  li¬ 
censes  issued  under  the  section  includ¬ 
ing  licenses  issued  prior  to  the  effec¬ 
tive  date  of  the  amendments. 

Reporting  Requirement 

Section  515.611  requires  that  any 
person  holding  property  subject  to  the 
requirements  of  §515.205,  including 
property  with  respect  to  which  an  ex¬ 
emption  is  claimed,  must  submit  a 
report  on  Form  TFR-611. 

It  is  believed  that  this  form  will  pro¬ 
vide  Treasury  with  very  useful  data  on 
blocked  assets.  It  will  provide  Treas¬ 
ury  with  a  check  on  the  implementa¬ 
tion  of,  and  compliance  with,  the  re¬ 
quirement  to  transfer  blocked  funds 
into  interest-bearing  status.  Informa¬ 
tion  on  the  amounts  of  funds  subject 
to  the  regulation  and  the  rate  of  inter¬ 
est  being  paid  thereon  is  essential  for 
policy  planning  purposes. 

With  respect  to  assets  subject  to  the 
regulation  which  were  reported  during 
a  prior  census  of  blocked  property,  the 
new  report  may  supply  important  in¬ 
formation  regarding  changes  in  the 
amoimt,  type,  and  holder  of  the  assets 
since  the  relevant  census.  Further¬ 
more,  the  reports  may  bring  to  the  at¬ 
tention  of  iS’easury  blocked  accoimts 
not  previously  reported  in  any 
manner. 

In  addition,  in  light  of  the  exemp¬ 
tions  offered  by  paragraphs  (d),  (e) 
and  (f)  from  the  provisions  of  para¬ 
graphs  (a)  and  (b),  the  reporting  re¬ 
quirement  will  provide  a  simple  means 
of  reviewing  situations  in  which  an  ex¬ 
emption  is  being  claimed. 

Though  §  515.611  is  now  published  in 
final  form,  the  reporting  form,  TFR- 
611,  is  currently  being  revised  based 
on  comments  received  during  the  com¬ 
ment  period.  The  final  version  of  the 
form,  with  instructions  for  reporters, 
is  expected  to  be  available  in  the  near 
future.  In  the  interim,  §515.611  gives 
reporters  notice  of  the  reporting  re¬ 
quirement  and  of  the  information  that 
will  be  required.  Reports  will  be  due 
on  Form  TFR-611  within  90  days  after 
a  notice  of  the  availability  of  the  form 
is  published  in  the  Federal  Register. 
Copies  will  be  mailed  to  persons  on  the 
Office  of  Foreign  Assets  Control  mail¬ 
ing  list  and  will  be  made  available 


through  Federal  Reserve  Banks  and 
other  banks. 

Legal  Authority 

Some  of  the  comments  asked  under 
what  legal  authority  the  amendments 
were  being  issued.  The  basic  authority 
is  Section  5(b)  of  the  Trading  With 
the  Enemy  Act.  Pub.  L.  95-223,  en¬ 
acted  December  28,  1977,  grandfath¬ 
ered  Section  5(b)  authorities  with  re¬ 
spect  to  all  countries  affected  by  these 
Regulations.  Under  the  provisions  of 
Section  101(b)  of  Pub.  L.  95-223,  these 
authorities  remain  in  effect  for  succes¬ 
sive  one-year  periods  so  long  as  the 
President  determines  that  their  con¬ 
tinuation  is  in  the  national  interest. 
The  President  has  made  such  a  deter¬ 
mination  that  the  authorities  should 
continue  until  September  14,  1979.  (43 
PR  40449) 

1.  31  CFR  Part  515  is  amended  by 
the  addition  of  §  515.205  as  follows; 

§  515.205  Holding  of  certain  types  of 
blocked  property  in  interest-bearing  ac¬ 
counts. 

(a)  Except  as  provided  by  para¬ 
graphs  (d),  (e)  and  (f)  of  this  section, 
or  as  authorized  by  the  Secretary  of 
the  Treasury  or  his  delegate  by  specif¬ 
ic  license,  any  person  holding  any 
property  included  in  paragraph  (h)  of 
this  section  is  prohibited  from  hold¬ 
ing,  withholding,  using,  transferring, 
engaging  in  any  transactions  involv¬ 
ing,  or  exercising  any  right,  power,  or 
privilege  with  respect  to  any  such 
property,  unless  it  is  held  in  an  inter¬ 
est-bearing  account  in  a  domestic 
bank. 

(b)  Any  person  presently  holding 
property  subject  to  the  provisions  of 
paragraph  (a)  of  this  section  which,  as 
of  the  effective  date  of  this  section,  is 
not  being  held  in  accordance  with  the 
provisions  of  that  paragraph  shall 
transfer  such  property  to  or  hold  such 
property  or  cause  such  property  to  be 
held  in  an  interest-bearing  account  in 
any  domestic  bank  within  30  days  of 
the  effective  date  of  this  section. 

(c)  Any  person  holding  any  checks 
or  drafts  subject  to  the  provisions  of 
§515.201  is  authorized  and  directed, 
wherever  possible  consistent  with 
state  law  (except  as  otherwise  specifi¬ 
cally  provided  in  subparagraph  (3)  of 
this  paragraph),  to  negotiate  or  pres¬ 
ent  for  collection  or  payment  such  in¬ 
struments  and  credit  the  proceeds  to 
interest-bearing  accounts.  Any  trans¬ 
action  by  any  person  incident  to  the 
negotiation,  processing,  presentment, 
collection  or  pajment  of  such  instru¬ 
ments  and  deposit  of  the  proceeds  into 
an  interest-bearing  account  is  hereby 
authorized:  Provided  that: 

(1)  The  transaction  does  not  repre¬ 
sent,  directly  or  indirectly,  a  transfer 
of  the  interest  of  a  designated  national 
to  any  other  country  or  person; 


(2)  The  proceeds  are  held  in  a 
blocked  account  indicating  the  desig¬ 
nated  national  who  is  the  payee  or 
owner  of  the  instrument;  and, 

(3)  In  the  case  of  a  blocked  check  or 
draft  which  has  been  purchased  by 
the  maker/drawer  from  the  drawee 
bank  ie.g.,  cashier’s  check,  money 
order,  or  traveler’s  check)  or  which  is 
drawn  against  a  presently  existing  ac¬ 
count,  such  bank,  on  presentment  of 
the  instrument  in  accordance  with  the 
provisions  of  this  section,  shall  either 
(i)  pay  the  instrument  (subject  to  sub- 
paragraphs  (1)  and  (2)  of  this  para¬ 
graph)  or  (ii)  credit  a  blocked  account 
on  its  books  with  the  amount  payable 
on  the  instrument.  In  either  event,  the 
blocked  account  shall  be  identified  as 
resulting  from  the  proceeds  of  a 
blocked  check  or  draft,  and  the  identi¬ 
fication  shall  Include  a  reference  to 
the  names  of  both  the  maker  and 
payee  of  the  instrument. 

(d)  Property  subject  to  the  provi¬ 
sions  of  paragraphs  (a)  or  (b)  of  this 
section,  held  by  a  person  claiming  a 
set-off  against  such  property,  is 
exempt  from  the  pro\isions  of  para¬ 
graphs  (a),  (b)  and  (c)  of  this  section 
to  the  extent  of  the  set-off:  Provided 
however,  ’That  interest  shall  be  due 
from  30  days  after  the  effective  date 
of  this  section  if  it  should  ultimately 
be  determined  that  the  claim  to  a  set¬ 
off  is  without  merit. 

(e)  Property  subject  to  the  provi¬ 
sions  of  paragrraphs  (a)  and  (b)  of  this 
section,  held  in  a  customer’s  account 
by  a  registered  broker/dealer  in  secu¬ 
rities,  may  continue  to  be  held  for  the 
customer  by  the  broker/dealer  pro¬ 
vided  interest  is  credited  to  the  ac¬ 
count  on  any  balance  not  invested  in 
securities  in  accordance  with  §  515.513. 
The  interest  paid  on  such  accounts  by 
a  broker/dealer  who  does  not  elect  to 
hold  such  property  for  a  customer’s 
account  in  a  domestic  bank  shall  not 
be  less  than  the  maximum  rate  pay¬ 
able  on  the  shortest  time  deposit  avail¬ 
able  in  any  domestic  bank  in  the  juris¬ 
diction  in  which  the  broker/dealer 
holds  the  account. 

(f)  Property  subject  to  the  provi¬ 
sions  of  paragraphs  (a)  and  (b)  of  this 
section,  held  by  a  state  agency 
charged  with  the  custody  of  aban¬ 
doned  or  unclaimed  property  under 
§515.554  may  continue  to  be  held  by 
the  agency  provided  interest  is  cred¬ 
ited  to  the  blocked  account  in  which 
the  property  is  held  by  the  agency,  or 
the  property  is  held  by  the  agency  in  a 
blocked  account  in  a  domestic  bank. 
The  interest  credited  to  such  accounts 
by  an  agency  which  does  not  elect  to 
hold  such  property  in  a  domestic  bank 
shall  not  be  less  than  the  maximum 
rate  payable  on  the  shortest  time  de¬ 
posit  available  in  any  domestic  bank  in 
the  state. 
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(g)  For  purposes  of  this  section,  the 
term  “interest-bearing  account”  means 
a  blocked  account  earning  interest  at 
no  less  than  the  maximum  rate  pay¬ 
able  on  the  shortest  time  deposit  in 
the  domestic  bank  where  the  account 
is  held:  Provided  however.  That  such 
an  account  may  include  six-month 
Treasury  bills  or  insured  certificates, 
with  a  maturity  not  exceeding  six- 
months.  appropriate  to  the  amounts 
involved. 

(h)  The  following  types  of  property 
are  subject  to  paragraphs  (a)  and  (b) 
of  this  section: 

(1)  Any  currency,  bank  deposit  and 
bank  accounts  subject  to  the  provi¬ 
sions  of  §  515.201; 

(2)  Any  property  subject  to  the  pro¬ 
visions  of  §  515.201  which  consists,  in 
whole  or  in  part,  of  undisputed  and 
either  liquidated  or  matured  debts, 
claims,  obligations  or  other  evidence 
of  indebtedness,  to  the  extent  of  any 
amount  that  is  undisputed  and  liqui¬ 
dated  or  matured;  and. 

(3)  Any  proceeds  resulting  from  the 
payment  of  an  obligation  under  para¬ 
graph  (c)  of  this  section. 

(i)  For  purposes  of  this  section,  the 
term  “domestic  bank”  includes  any 
FSLIC-insured  institution  (as  defined 
in  12  CFR  561.1). 

(j)  For  the  purposes  of  this  section 
the  term  “person”  includes  the  United 
States  Government  or  any  agency  or 
instrumentality  thereof,  except  where 
the  agency  or  instrumentality  submits 
to  the  Office  of  Foreign  Assets  Con¬ 
trol  an  opinion  of  its  General  Counsel 
that  either  (1)  it  lacks  statutory  au¬ 
thority  to  comply  with  this  section,  or 

(2)  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  are  inconsistent 
with  the  statutory  program  under 
which  it  operates. 

2.  Section  515.554.  is  amended  as  fol¬ 
lows: 

§515.551  Transfers  of  abandoned  property 
under  State  law. 

(a)  Except  as  stated  in  paragraphs 

(b)  and  (c)  of  this  section,  specific  li¬ 
censes  are  not  issued  authorizing  the 
transfer  of  blocked  property  to  State 
agencies  under  State  laws  governing 
abandoned  property. 

(b)  Specific  licenses  are  issued  au¬ 
thorizing  the  transfer  of  blocked  prop¬ 
erty.  pursuant  to  the  laws  of  the  State 
governing  abandoned  property,  to  the 
appropriate  State  agency:  Provided, 
That  the  State’s  laws  are  custodial  in 
nature.  i.e.,  there  is  no  permanent 
transfer  of  beneficial  interest  to  the 
State.  Licenses  require  the  property  to 
be  held  by  the  State  in  accounts  which 
are  identified  as  blocked  under  the 
regulations.  A  separate  index  of  these 
blocked  assets  is  required  to  be  main¬ 
tained  by  the  State  agency.  The  re¬ 
quirements  of  this  section  for  identifi¬ 
cation  and  separate  indexing  of 


blocked  assets  apply  to  all  blocked 
assets  held  by  State  agencies  and  any 
licenses  issued  prior  to  the  effective 
date  of  this  section  hereby  are  amend¬ 
ed  by  the  incorporation  of  such  re¬ 
quirements. 

(c)  To  be  eligible  for  a  specific  li¬ 
cense  under  this  section,  the  state 
agency  must  demonstrate  that  it  has 
the  statutory  authority  under  appro¬ 
priate  state  law  to  comply  with  the  re¬ 
quirements  of  §515.205.  Such  a  show¬ 
ing  shall  include  an  opinion  of  the 
State  Attorney  General  that  such  stat¬ 
utory  authority  exists. 

3.  Section  515.611  is  added  to  read  as 
follows: 

§515.611  Reports  concerning  property 
subject  to  §  515.205. 

(a)  Any  person  holding  property  to 
which  §  515.205  applies,  including 
property  as  to  which  an  exemption 
under  §515.205  (d).  (e)  or  (f)  is 
claimed,  is  hereby  required  to  submit  a 
report  on  Form  TFR-611  concerning 
such  property,  containing  the  follow¬ 
ing  information: 

(1)  The  name  of  the  person  for 
whom  or  for  whose  benefit  the  proper¬ 
ty  is  being  held; 

(2)  The  nature  of  the  interest  of  the 
designated  country  or  national  thereof 
in  the  property  so  held; 

(3)  The  original  amount  and  type  of 
such  property  in  each  case; 

(4)  The  location  and  other  identify¬ 
ing  information,  including  account 
numbers,  of  such  account; 

(5)  The  rate  of  interest  being  paid 
thereon  at  the  time  of  the  report,  the 
date  from  which  interest  was  credited, 
and  the  rates  of  interest  during  differ¬ 
ent  periods  if  changes  were  made  prior 
to  the  report; 

(6)  The  current  balance  in  the  ac¬ 
count; 

(7)  The  exemption  claimed  under 
§  515.205.  if  any.  and. 

(8)  The  date  of  any  previous  report 
concerning  the  property  filed  with  the 
Office  of  Foreign  Assets  Control  under 
31  CFR  515.607  and  515.608  (1964) 
(1963  Census  of  Cuban  Assets). 

(b)  Reports  required  by  paragraph 
(a)  of  this  section  shall  be  prepared  in 
duplicate.  Within  90  days  of  the  date 
that  notice  of  the  availability  of  Form 
TFR-611  is  published,  both  .copies 
shall  be  sent  in  a  set  to  Office  of  For¬ 
eign  Assets  Control.  Treasury  Depart¬ 
ment.  Washington.  D.C.  20220.  Form 
TFR-611.  with  reporting  instructions, 
can  be  obtained  from  the  Office  of 
Foreign  Assets  Control  or  from  the 
Federal  Reserve  Bank  of  New  York.  33 
Liberty  Street.  New  York.  New  York 
10045. 

(c)  Reports  filed  in  accordance  with 
this  section  are  regarded  as  containing 
commercial  and  financial  information 
that  is  privileged  and/or  confidential. 


(Sec.  5,  40  Stat.  415,  as  amended:  50  U.S.C. 
App.  5.  Sec.  620(a),  75  Stat.  445;  22  U.S.C. 
2370<a);  Proc.  3447  27  FR  1085,  3  CFR. 
1959-1963  Comp.,  E.O.  9193,  7  FR  520.  3 
CFR.  Cum.  Supp.,  p.  1174;  E.O.  9989,  13  FR 
4891,  3  CFR.  1943-1948  Comp.,  p.  748.) 

Dated:  February  15.  1979. 

Stanley  L.  Sommerfield. 

Acting  Director. 

Approved: 

Richard  J.  Davis. 

Assistant  Secretary. 

[FR  Doc.  79-6241  Filed  3-1-79;  8:45  am) 


[4810-25-M] 

PART  520— FOREIGN  FUNDS 
CONTROL  REGULATIONS 

Holding  of  Blocked  Funds  in  Interest- 
Bearing  Accounts 

AGENCY:  Office  of  Foreign  Assets 
Control.  Department  of  the  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Foreign 
Assets  Control  is  amending  its  Foreign 
Funds  Control  Regulations  by  the  ad¬ 
dition  of  §§520.05  and  520.611.  The 
purpose  of  §520.05  is  to  require  any 
person  holding  certain  tyt>es  of 
blocked  assets  to  hold  the  property  in 
an  interest-bearing  account.  The  need 
for  the  amendment  is  that  the  holding 
of  such  assets  in  non-interest-bearing 
status  is  inconsistent  with  good  man¬ 
agement  of  the  property  and  with  the 
policy  objectives  of  the  Regulations. 
The  effect  of  the  amendment  is  that 
most  types  of  blocked  assets  hence¬ 
forth  will  be  held  in  interest-bearing 
status,  the  holding  of  blocked  funds  in 
non-interest-bearing  status  being  pro¬ 
hibited. 

The  purpose  of  §  520.611  is  to  require 
persons  subject  to  §  520.05  to  report  on 
a  one-time  basis  on  the  nature  of 
blocked  assets  affected  thereby.  The 
need  for  the  amendment  is  that  such 
information  is  not  now  readily  availa¬ 
ble.  and  the  amendment  will  have  the 
effect  of  improving  administration  and 
control  of  blocked  assets  by  providing 
such  information  in  simple,  efficient 
and  usable  form. 

EFFECTIVE  DATE:  March  2.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Dennis  M.  O’Connell.  Acting  Chief 
Counsel.  Office  of  Foreign  Assets 
Control.  Department  of  the  Treas¬ 
ury.  (202) 376-0236. 

SUPPLEMENTARY  INFORMATION: 
Since  these  amendments  involve  a  for¬ 
eign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act.  5 
U.S.C.  553.  requiring  notice  of  pro¬ 
posed  rulemaking,  the  opportunity  for 
public  participation  and  a  delay  in  ef- 
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fective  date  are  inapplicable.  However, 
because  of  the  technical  nature  of  the 
regulations,  a  30-day  comment  period 
was  provided.  The  regulations  are  now 
being  published  in  final  form,  effective 
immediately. 

Summary  of  Changes  From  the 
Proposed  Version 

The  Office  received  comments  from 
nineteen  private  individuals  or  firms, 
from  six  offices  or  agencies  of  the  fed¬ 
eral  government,  and  from  administra¬ 
tors  or  outside  counsel  for  ten  state 
treasuries  or  abandoned  property 
agencies.  Following  a  review  of  the 
comments,  the  following  aspects  of  the 
amendments  changed  significantly 
from  the  proposed  version  of  the 
regulations: 

(1)  The  provisions  of  §520.05  will 
apply  to  assets  held  by  the  federal 
government  or  any  agency  or  instru¬ 
mentality  thereof,  provided  how'ever, 
that  any  agency  or  instrumentality 
which  submits  to  the  Office  an  opin¬ 
ion  of  its  General  Counsel  that  it  lacks 
the  statutory  authority  to  comply,  or 
that  the  interest  requirement  is  incon¬ 
sistent  with  the  statutory  scheme 
under  which  the  agency  or  instrumen¬ 
tality  functions,  will  be  exempted 
from  the  requirements  of  §  520.05. 

(2)  Under  §  520.05(b).  assets  subject 
to  paragraph  (a)  but  not  presently 
held  in  interest-bearing  status  must  be 
transferred  within  30  days,  not  five 
days  as  stated  in  the  proposed 
regulation. 

(3)  The  definition  of  “interest-bear¬ 
ing  account”  includes,  as  a  minimum, 
the  maximum  rate  payable  on  the 
shortest  time  deposit  in  the  domestic 
bank  in  which  the  account  is  held,  but 
may  include,  as  appropriate,  higher- 
yielding  instruments  such  as  six- 
month  Treasury  bills  or  insured  six- 
month  certificates. 

(4)  The  provisions  of  §  520.05(c),  re¬ 
quiring  collection  on  blocked  checks 
and  drafts,  requires  presentment  and 
collection  wherever  possible  consistent 
with  state  law,  but  also  sets  forth  spe¬ 
cific  guidelines  for  presentment  and 
collection  with  respect  to  such  instru¬ 
ments  as  cashier’s  checks,  money 
orders,  traveler’s  checks,  and  personal 
checks  drawn  on  presently  active 
accounts. 

(5)  The  report  required  by  §520.611 
will  be  due  in  90  days  after  a  notice  of 
the  availability  of  printed  copies  of 
the  forms  is  published  in  the  Federal 
Register. 

Interest  Requirement 

As  pointed  out  in  the  proposal,  in¬ 
formation  available  to  the  Treasury 
Department  indicated  that,  in  certain 
cases,  blocked  bank  accounts  may  have 
already  been  transferred  at  the 
owner’s  request  from  demsind  to  inter¬ 
est-bearing  status.  In  other  cases,  the 


depository  institution  may  have  al¬ 
ready  made  such  a  transfer  on  its  own 
initiative,  in  recognition  of  the  inequi¬ 
ty  of  holding  the  funds  in  demand 
status  and  earning  income  on  the 
funds  while  the  depositor  has  not  had 
the  effective  power  to  demand  with¬ 
drawal.  For  example,  the  comment 
period  revealed  a  situation  where  a 
company  holding  funds  owed  to  a  des¬ 
ignated  national  invested  the  accoimt 
in  high-yielding  obligations  signifi¬ 
cantly  increasing  the  value  of  the  ac¬ 
count.  However,  a  substantial  amount 
of  fimds  blocked  under  the  Regula¬ 
tions  is  still  being  held  by  banks  and 
other  persons  in  non-interest-bearing 
status. 

To  clarify  the  situation,  in  the  inter¬ 
est  of  preserving  the  assets,  paragraph 
(a)  of  §520.05  requires  the  holding  of 
certain  property  identified  in  para¬ 
graph  (g)  in  interest-bearing  accounts 
in  domestic  banks.  Any  further  hold¬ 
ing  of  such  assets  without  crediting  in¬ 
terest  thereto  is  prohibited. 

Paragraph  (b)  requires  any  person 
not  presently  holding  funds  in  compli¬ 
ance  with  paragraph  (a)  to  cause  such 
funds  to  be  held  in  interest-bearing  ac¬ 
counts  in  any  domestic  bank  within  30 
days  of  the  effective  date  of  this  sec¬ 
tion. 

The  Board  of  Governors  of  the  Fed¬ 
eral  Reserve  System  was  advised  of 
the  effect  that  these  amendments 
would  have  on  U.S.  banks.  At  an  open 
meeting  on  November  1,  1978,  the 
Board  concluded  that  the  Federal  Re¬ 
serve  regulations  pose  no  bar  to  the 
Treasury  proposal  implemented  by 
these  amendments. 

Blocked  Checks  and  Drafts 

Paragraph  (c)  requires  that  any 
person  holding  checks  or  drafts  which 
are  presently  blocked  shall  collect  on 
these  instruments  and  credit  the  pro¬ 
ceeds  to  a  blocked,  interest-bearing  ac¬ 
count,  However,  the  obligation  of  the 
holder  to  collect  on  blocked  checks 
and  drafts  is  qualified  by  the  state¬ 
ment  that  this  obligation  is  to  be  met 
wherever  possible  consistent  with 
state  law,  except  in  situations  covered 
by  the  following  specific  guidelines. 

In  the  case  of  a  blocked  check  or 
draft  which  has  been  purchased  by 
the  maker/drawer  from  the  drawee 
bank  ie.g.,  cashier’s  check,  money 
order,  or  traveler’s  check),  or  which  is 
drawm  on  a  presently  active  account, 
such  bank,  on  presentment  of  the  in¬ 
strument  in  accordance  with  the  provi¬ 
sions  of  this  section,  shall  either  (1) 
pay  the  instrument  (the  proceeds 
themselves  being  blocked  assets),  or 
(2)  credit  a  blocked  account  on  its 
books  with  the  amount  payable  on  the 
instrument.  Such  a  blocked  account 
shall  be  identified  as  resulting  from 
the  proceeds  of  a  blocked  check  or 
draft,  and  the  identification  shall  in¬ 


clude  a  reference  to  the  names  of  both 
the  maker  and  payee  of  the  instru¬ 
ment.  All  transactions  by  any  person, 
incident  to  the  negotiation,  processing, 
presentment,  collection  or  payment  of 
such  instruments  are  authorized. 

Exceptions  to  the  Requirement 

Paragraphs  (d)  aiid  (e)  specify  cer¬ 
tain  exceptions  to  the  basic  interest 
prohibition  and  directive. 

Paragraph  (d)  defers  the  immediate 
effect  of  the  interest  requirement  as 
to  the  amount  of  any  set-off  claimed 
against  the  owner  by  the  holder  of  the 
funds.  For  example,  if  a  corporation 
holds  blocked  on  its  own  books  a  debt 
of  $500,000  owed  to  a  blocked  national, 
but  is  owed  $100,000  by  that  national, 
paragraph  (d)  exempts  $100,000  from 
the  transfer  directive.  The  $100,000 
against  which  the  holder  has  a  set-off. 
as  well  as  the  $400,000  that  must  be 
transferred,  remains  blocked.  Howev¬ 
er,  any  use  of  this  exemption  is  sub¬ 
ject  to  a  duty  to  pay  interest  from  30 
days  after  the  effective  date  of  this 
regulation,  if  the  set-off  is  ultimately 
determined  (by  any  competent  judi¬ 
cial,  quasi-judicial  or  administrative 
body)  to  be  without  merit. 

Institutions  holding  blocked  funds 
include  broker/dealers  holding  cash 
balances  in  customers’  securities  ac¬ 
counts.  Paragraph  (e)  exempts  such 
balances  from  transfer  to  domestic 
banks,  provided  interest  is  credited  to 
the  accounts  by  the  holders. 

Definitions 

Paragraph  (f)  defines  “interest-bear¬ 
ing  account”  as  a  blocked  account 
earning  interest  at  not  less  than  the 
maximum  rate  payable  on  the  shortest 
time  deposit  available  in  the  bank 
where  the  account  is  held.  Where  ap¬ 
propriate,  assets  subject  to  the  re¬ 
quirements  of  paragraphs  (a),  (b)  and 
(c)  may  be  held  in  higher  yielding  in¬ 
struments  such  as  six-month  Treasury 
biUs. 

Paragraph  (g)  identifies  the  types  of 
property  subject  to  the  requirements 
of  paragraphs  (a)  and  (b);  namely,  cur¬ 
rency:  bank  deposits  and  bank  ac¬ 
counts;  undisputed  and  either  liquidat¬ 
ed  or  matured  debts,  claims,  obliga¬ 
tions  or  other  evidence  of  indebtness, 
to  the  extent  of  any  amount  that  is 
undisputed  and  either  liquidated  or 
matured;  and  any  proceeds  resulting 
from  the  pa3mient  of  any  obligation 
under  paragraph  (c)  above. 

Paragraph  (h)  provides  that,  for  pur¬ 
poses  of  this  section,  the  term  “domes¬ 
tic  bank”  includes  any  FSLIC-insured 
institution. 

Paragraph  (i)  provides  that,  for  pur¬ 
poses  of  this  section,  the  term 
“person”  includes  the  United  States 
Government  or  any  agency  or  instru¬ 
mentality  thereof,  except  where  the 
General  Counsel  of  the  agency  or  in- 
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strumentality  submits  to  the  Office  an 
opinion  to  the  effect  that  either  (1) 
the  agency  or  instrumentality  lacks 
the  statutory  authority  to  comply 
with  the  section,  or  (2)  the  interest  re¬ 
quirement  is  inconsistent  with  the 
statutory  scheme  under  which  the 
agency  or  instrumentality  functions. 

Effect  of  the  Regulation  With 

Respect  to  Other  Claims 

Several  comments  raised  the  ques¬ 
tion  of  the  effect,  if  any,  of  §  520.05  on 
any  right  or  claim  by  the  owner  of 
blocked  assets  or  any  other  person 
having  an  interest  therein  to  seek  in¬ 
terest,  profits  or  compensation  of  any 
kind  for  the  holding  and  use  of  such 
assets  in  a  non-interest-bearing  status 
from  the  date  of  blocking  to  the  effec¬ 
tive  date  of  §520.05.  Section  520.05 
does  not  address  and  was  not  intended 
to  affect  the  issue  of  past  liability  for 
interest  on  demand  accounts  or  similar 
blocked  property. 

It  should  also  be  noted  that  imple¬ 
mentation  of  §  520.05  is  intended  to  en¬ 
hance  the  value  of  the  funds  without 
affecting  the  owner’s  interest  therein. 
Under  the  provisions  of  Section  5(b)  of 
the  Trading  With  the  Enemy  Act, 
holders  of  blocked  property  subject  to 
this  regulation  shall  not  be  liable  for 
anything  done  or  omitted  in  good 
faith  in  reliance  thereon. 

Reporting  Requirement 

Section  520.611  requires  that  any 
person  holding  property  subject  to  the 
requirements  of  §  520.05  including 
property  with  respect  to  which  an  ex¬ 
emption  is  claimed,  must  submit  a 
report  on  Form  TPR-611. 

It  is  believed  that  this  form  will  pro¬ 
vide  Treasury  with  very  useful  data  on 
blocked  assets.  It  will  provide  Treas¬ 
ury  with  a  check  on  the  implementa¬ 
tion  of,  and  compliance  with,  the  re¬ 
quirement  to  transfer  blocked  funds 
into  interest-bearing  status.  Informa¬ 
tion  on  the  amounts  of  funds  subject 
to  the  regulation  and  the  rate  of  inter¬ 
est  being  paid  thereon  is  essential  for 
policy  planning  purposes. 

With  respect  to  assets  subject  to  the 
regulation  which  were  reported  during 
a  prior  census  of  blocked  property,  the 
new  report  may  supply  important  in¬ 
formation  regarding  changes  in  the 
amount,  type,  and  holder  of  the  assets 
since  the  relevant  census.  Further¬ 
more,  the  reports  may  bring  to  the  at¬ 
tention  to  Treasury  blocked  accounts 
not  previously  reported  in  any 
manner. 

In  addition,  in  light  of  the  exemp¬ 
tions  offered  by  paragraphs  (d)  and  (e) 
from  the  provisions  of  paragraphs  (a) 
and  (b),  the  reporting  requirement  will 
provide  a  simple  means  of  reviewing 
situations  in  which  an  exemption  is 
being  claimed. 


Though  §  520.611  is  now  published  in 
final  form,  the  reporting  form,  TFR- 
611,  is  currently  being  revised  based 
on  comments  received  during  the  com¬ 
ment  period.  The  final  version  of  the 
form,  with  instructions  for  reporters, 
is  expected  to  be  available  in  the  near 
future.  In  the  interim.  §520.611  gives 
reporters  notice  of  the  reporting  re¬ 
quirement  and  of  the  information  that 
will  be  required.  Reports  will  be  due 
on  Form  TFR-611  within  90  days  after 
a  notice  of  the  availability  of  the  form 
is  published  in  the  Federal  Register. 
Copies  will  be  mailed  to  persons  on  the 
Office  of  Foreign  Assets  Control  mail¬ 
ing  list  and  will  be  made  available 
through  Federal  Reserve  Banks  and 
other  banks. 

Legal  Authority 

Some  of  the  comments  asked  under 
what  legal  authority  the  amendments 
were  being  issued.  The  basic  authority 
is  Section  5(b)  of  the  Trading  With 
the  Enemy  Act.  Pub.  L.  95-223,  en¬ 
acted  December  28.  1977,  grandfa¬ 
thered  Section  5(b)  authorities  with 
respect  to  all  countries  affected  by 
these  Regulations.  Under  the  provi¬ 
sions  of  Section  101(b)  of  Pub.  L.  95- 
223,  these  authorities  remain  in  effect 
for  successive  one-year  periods  so  long 
as  the  President  determines  that  their 
continuation  is  in  the  national  inter¬ 
est.  The  President  has  made  such  a  de¬ 
termination  that  the  authorities 
should  continue  until  September  14, 
1979.  (43  PR  40449) 

1.  31  CFR  Part  520  is  amended  by- 
the  addition  of  §  520.05  as  follows: 

§  520.05  Holding  of  certain  types  of 
blocked  property  in  interest-bearing  ac¬ 
counts. 

(a)  Except  as  provided  by  para¬ 
graphs  (d)  and  (e)  of  this  section,  or  as 
authorized  by  the  Secretary  of  the 
Treasury  or  his  delegate  by  specific  li¬ 
cense,  any  person  holding  any  proper¬ 
ty  included  in  paragraph  (g)  of  this 
section  is  prohibited  from  holding, 
withholding,  using,  transferring,  en¬ 
gaging  in  any  transactions  involving, 
or  exercising  any  right,  power,  or 
privilege  with  respect  to  any  such 
property,  unless  it  is  held  in  an  inter¬ 
est-bearing  account  in  a  domestic 
bank. 

(b)  Any  person  presently  holding 
property  subject  to  the  provisions  of 
paragraph  (a)  of  this  section  which,  as 
of  the  effective  date  of  this  section,  is 
not  being  held  in  accordance  with  the 
provisions  of  that  paragraph,  shall 
transfer  such  property  to  or  hold  such 
property  or  cause  such  property  to  be 
held  in  an  interest-bearing  account  in 
any  domestic  bank  within  30  days  of 
the  effective  date  of  this  section. 

(c)  Any  person  holding  any  checks 
or  drafts  which  remain  blocked  under 
the  provisions  of  §  520.101(aKl)-(5)  is 


authorized  and  directed,  wherever  pos¬ 
sible  consistent  with  state  law  (except 
as  otherwise  specifically  provided  in 
subparagraph  (3)  of  this  paragraph), 
to  negotiate  or  present  for  collection 
or  payment  such  instruments  and 
credit  the  proceeds  to  interest-bearing 
accounts.  Any  transaction  by  any 
person  incident  to  the  negotiation, 
processing,  presentment,  collection  or 
payment  of  such  instruments  and  de¬ 
posit  of  the  proceeds  into  interest- 
bearing  account  is  hereby  authorized: 
Provided,  That: 

(1)  The  transaction  does  not  repre¬ 
sent,  directly  or  indirectly,  a  transfer 
of  the  interest  of  a  designated  national 
to  any  other  country  or  person: 

(2)  The  proceeds  are  held  in  a 
blocked  account  indicating  the  desig¬ 
nated  national  who  is  the  payee  or 
owner  of  the  instrument:  and 

(3)  In  the  case  of  a  blocked  check  or 
draft  which  has  been  purchased  by 
the  maker/drawer  from  the  drawee 
bank  (c.p.,  cashier’s  check,  money 
order,  or  traveler’s  check)  or  which  is 
drawn  against  a  presently  existing  ac¬ 
count.  such  bank,  on  presentment  of 
the  instrument  in  accordance  with  the 
provisions  of  this  section,  shall  either 
(i)  pay  the  instrument  (subject  to  sub- 
paragraphs  (1)  and  (2)  of  this  para¬ 
graph)  or  (ii)  credit  a  blocked  account 
on  its  books  with  the  amount  payable 
on  the  instrument.  In  either  event,  the 
blocked  account  shall  be  identified  as 
resulting  from  the  proceeds  of  a 
blocked  check  or  draft,  and  the  identi¬ 
fication  shall  include  a  reference  to 
the  names  of  both  the  maker  and 
payee  of  the  instrument. 

(d)  Property  subject  to  the  provi¬ 
sions  of  paragraphs  (a)  or  (b)  of  this 
section,  held  by  a  person  claiming  a 
set-off  against  such  property,  is 
exempt  from  the  provisions  of  para¬ 
graphs  (a),  (b)  and  (c)  of  this  section, 
to  the  extent  of  the  set-off:  Provided 
however.  That  interest  shall  be  due 
from  thirty  days  after  the  effective 
date  of  this  section  if  it  should  ulti¬ 
mately  be  determined  that  the  claim 
to  a  set-off  is  without  merit. 

(e)  Property  subject  to  the  provi¬ 
sions  of  paragraphs  (a)  and  (b)  of  this 
section,  held  in  a  customer’s  account 
by  a  registered  broker/dealer  in  secu¬ 
rities,  may  continue  to  be  held  for  the 
customer  by  the  broker/dealer  pro¬ 
vided  interest  is  credited  to  the  ac¬ 
count  on  any  balance  not  invested  in 
securities  in  accordance  with  Section 
520.4.  The  interest  paid  on  such  ac¬ 
counts  by  a  broker/dealer  who  does 
not  elect  to  hold  such  property  for  a 
customer’s  account  in  a  domestic  bank 
shall  not  be  less  than  the  maximum 
rate  payable  on  the  stortest  time  de¬ 
posit  available  in  any  domestic  bank  in 
the  jurisdiction  in  which  the  broker/ 
dealer  holds  the  account. 
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(f)  For  purposes  of  this  section,  the 
term  "interest-bearing  account”  means 
a  blocked  account  earning  interest  at 
no  less  than  the  maximum  rate  pay¬ 
able  on  the  shortest  time  deF>osit  in 
the  domestic  bank  where  the  account 
is  held:  Provided  hotoever.  That  such 
an  account  may  include  six-month 
Treasury  bills  or  insured  certificates, 
with  a  maturity  not  exceeding  six 
months,  appropriate  to  the  amounts 
involved. 

(g)  The  following  types  of  property 
are  subject  to  paragraphs  (a)  and  (b) 
of  this  section: 

(1)  Any  currency,  bank  deposit  and 
bank  accounts  which  remain  blocked 
under  the  provisions  of  §  520.101(a)(1)- 
(5): 

(2)  Any  property  which  remains 
blocked  under  the  provisions  of 
§520.101(a)(l)-(5)  and  which  consists, 
in  whole  or  in  part,  of  undisputed  and 
either  liquidated  or  matured  debts, 
claims,  obligations  or  other  evidence 
of  Indebtedness,  to  the  extent  of  any 
amount  that  is  undisputed  and  liqui¬ 
dated  or  matured;  and, 

(3)  Any  proceeds  resulting  from  the 
payment  of  an  obligation  imder  para¬ 
graph  (c)  of  this  section. 

(h)  For  purposes  of  this  section,  the 
term  “domestic  bank”  includes  any 
FSLIC-insured  institution  (as  defined 
in  12CPR  561.1). 

(i)  For  the  purposes  of  this  section 
the  term  “person”  includes  the  United 
States  Government  or  any  agency  or 
instrumentality  thereof,  except  where 
the  agency  or  instrumentality  submits 
to  the  Office  of  Foreign  Assets  Con¬ 
trol  an  opinion  of  its  CSeneral  Counsel 
that  either  (1)  it  lacks  statutory  au¬ 
thority  to  comply  with  this  section,  or 

(2)  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  are  inconsistent 
with  the  statutory  program  under 
which  it  operates. 

2.  Section  520.611  is  added  to  read  as 
follows: 

§  520.(1 1  Reports  concerning  property 
subject  to  §  520.05. 

(a)  Any  person  holding  property  to 
which  §  520.05  applies,  including  prop¬ 
erty  as  to  which  an  exemption  under 
f  520.05  (d)  or  (e)  is  claimed,  is  hereby 
required  to  submit  a  repKirt  on  Form 
TFTl-611  concerning  such  property, 
containing  the  following  information: 

(1)  The  name  of  the  person  for 
whom  or  for  whose  benefit  the  proper¬ 
ty  is  being  held; 

(2)  The  nature  of  the  interest  of  the 
designated  country  or  national  thereof 
in  the  property  so  held; 

(3)  The  original  amount  and  type  of 
such  property  in  each  case; 

(4)  The  location  and  other  identify¬ 
ing  information,  including  account 
numbers,  of  such  account; 

(5)  The  rate  of  interest  being  paid 
thereon  at  the  time  of  the  report,  the 


date  from  which  interest  was  credited, 
and  the  rates  of  interest  during  differ¬ 
ent  periods  if  changes  were  made  prior 
to  the  report; 

(6)  The  current  balance  in  the  ac¬ 
count; 

(7)  The  exemption  claimed  under 
§  520.05,  if  any,  and, 

(8)  The  date  of  any  previous  report 
concerning  the  property  filed  with  the 
Treasury  E>epartment  or  the  Office  of 
Alien  Property,  Department  of  Jus¬ 
tice. 

(b)  Reports  required  by  paragraph 
(a)  of  this  section  shall  be  prepared  in 
duplicate.  Within  90  days  of  the  date 
that  notice  of  the  availability  of  Form 
TFR-611  is  published,  both  copies 
shall  be  sent  in  a  set  to  Office  of  For¬ 
eign  Assets  Control,  Treasury  Depart¬ 
ment,  Washington.  D.C.  20220.  Fy)rm 
TFH-Oll,  with  reporting  instructions, 
can  be  obtained  from  the  Office  of 
Foreign  Assets  Control  or  from  the 
Federal  Reserve  Bank  of  New  York,  33 
Liberty  Street,  New  York,  New  York 
10045. 

(c)  Reports  filed  in  accordance  with 
this  section  are  regarded  as  containing 
commercial  and  financial  information 
that  is  privileged  and/or  confidential. 

(Sec.  5,  40  Stat.  415,  as  amended;  50  U.S.C. 
App.  5;  E.O.  8389,  Apr.  10.  1940,  5  FR  1400, 
as  amended  by  E.O.  8785,  June  14,  1941,  8 
FR  2897,  E.O.  8832,  July  26,  1941,  6  FR 
3715,  E.O.  8963,  Dec.  9,  1941,  6  FR  6348, 
E.O.  8998,  Dec.  26,  1941,  6  FR  6785,  E.O. 
9193,  July  6.  1942,  7  FR  5205:  3  CFR,  1043 
Cum.  Supp.;  E.O.  10348,  Apr.  26,  1952,  17  FR 
3769,  3  CFR,  1949-1953  Comp.,  p.  871;  E.O. 
11281,  May  13,  1966,  31  FR  7215,  3  CFR 
1966  Supp.) 

Dated:  February  15, 1979. 

Stanley  L.  Sommerfielp, 
Acting  Director. 

Approved; 

Richard  J.  Davis, 

Assistant  Secretary. 

[FR  Doc.  79-6242  Filed  3-1-79;  8:45  am] 


[3810-70-M] 

Title  32 — Notionol  Defense 

CHAPTER  I— OFFICE  OF  THE 
SECRETARY  OF  DEFENSE 
(DoD  Directive  1225.51  ' 

PART  246— GUARD/RESERVE  FORCES 
FACILITIES  PROJECTS 

Policy  on  the  Acc|uisltion  of  Facilities 

AGEINCY;  Office  of  the  Secretary  of 
Defense. 

ACrriON:  Pinal  rule. 


'  Copies  may  be  obtained,  if  needed,  from 
the  U.S.  Naval  Publications  and  Forms 
Center.  5801  Tabor  Avenue.  Philadelphia, 
PA.  19120  Attention;  Code  301. 


SUMMARY;  This  rule  regarding 
Guard/Reserve  Forces  Facilities  Pro¬ 
jects  is  reissued  to  state  present  policy; 
revise  levels  of  project  approval  au¬ 
thority,  delete  some  report!^  require¬ 
ments;  add  to  or  otherwise  change  ex¬ 
isting  requirements.  The  revisions 
serve  to  bring  this  rule  up-to-date. 

EFFECTIVE  DATE:  January  23,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Mr.  Robert  J.  Lanoue,  Office  of  the 
Deputy  Assistant  Secretary  of  De¬ 
fense  (Installation  and  Housing). 
OASD  (MRA&L),  Washington,  D.C. 
20301,  Telephone  202-695-5298. 

SUPPLEMENTARY  INFORMATION: 
In  FR  Doc  67-12528,  October  24.  1967, 
appearing  in  the  Federal  Register  on 
October  25.  1967  (32  FR  1450).  the  De¬ 
partment  of  Defense  published  Part 
246  which  established  the  rule  regard¬ 
ing  the  Reserve  Forces  Projects.  Sin(;e 
substantive  changes  have  been  made. 
Part  246  is  being  republished  entirely. 

Accordingly,  32  CFR  Chapter  I,  Part 
246,  is  revised,  reading  as  follows: 

Sec. 

246.1  Reissuance  and  Purpose. 

246.2  Applicability. 

246.3  Policies  and  Procedures. 

246.4  Minor  Construction,  Repair,  and  Res- 
toration-of-Damage  Projects. 

246.5  Reporting. 

246.6  Exceptions. 

246.7  Definitions. 

Authoritt:  This  rule  is  issued  under  Title 
10.  U.S.C..  secUon  2202. 

f  246.1  Reissuanee  and  ywyoee. 

This  Part  is  being  reissued - 

to  publish  current  policy  on  the  acqui- 
tion  of  facilities  for  the  Guard  and  Re¬ 
serve  components  of  the  Armed 
Forces,  including  minor  construction 
and  repair  of  facilities.  Substantive 
changes  include  (a)  adjustments  in  the 
levels  of  project  approval  authority; 
(b)  the  deletion  of  certain  reporting 
requirements;  (c)  the  addition  of  new 
requirements  concerning  the  submis¬ 
sion  of  justification  data  in  support  of 
projects;  (d)  a  modification  of  the  defi¬ 
nition  of  minor  (instruction  projects; 
(e)  a  requirement  for  a  site  survey  for 
all  projects  that  involve  land  acquisi¬ 
tion;  and  (f)  delegation  of  approval  au¬ 
thority  for  repair  projects  to  the  Sec¬ 
retaries  of  the  Military  Departments. 

§  246.2  Applicability. 

The  provisions  of  this  Directive 
apply  to  the  Military  Departments. 
The  term  “Military  Services”  refers  to 
the  Army,  Navy,  the  Air  Force  and  the 
Marine  Corps. 

§  246.3  Polkim  and  procedures. 

(a)  General.  (1)  Facilities  will  be  pro¬ 
vided  that  will  make  the  greatest  con¬ 
tribution  to  readiness  and  that  are  es- 
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sential  for  the  proper  development, 
training,  operation,  support  (including 
troop  housing  and  messing)  and  main¬ 
tenance  of  the  Ouard  and  Reserve 
components,  who  must  meet  approved 
operational  readiness  and  mobilization 
requirements  for  (i)  units  in  the 
Guard  and  Reserve  forces  and  (ii)  indi¬ 
vidual  reservists  with  specific  mobiliza¬ 
tion  assignments. 

(2)  Each  proposed  construction  proj¬ 
ect  in  excess  of  $100,000  that  involves 
the  use  of  r.uthority  contained  in  10 
U.S.C.  133  shall  be  submitted  to  the 
Assistant  Secretary  of  Elefense  (Man¬ 
power.  Reserve  Affairs,  and  Logistics) 
(ASDiMRA&D)  or  a  designee  for  ap>- 
proval  and  notification  of  the  Ck>n- 
gress.  as  required  by  10  U.S.C. 
2233a(l).  No  obligation  of  construction 
funds  shall  be  made  until  after  the  ex¬ 
piration  of  30  calendar  days  from  the 
date  that  the  Ckmgress  has  been  noti¬ 
fied  for  project  approval.  If  no  Con¬ 
gressional  objections  have  been  re¬ 
ceived  after  30  calendar  days,  the  Mili¬ 
tary  Departments  automatically  have 
the  authority  to  obligate  construction 
funds  subject  to  the  reprograming  pro¬ 
cedures  noted  in  §  246.3(b)(1). 

(i)  Projects  will  not  be  forwarded  for 
the  30-day  Ck>ngressional  notification 
period  unless  they  are  in  the  final 
stages  of  design  and  the  final  cost  esti¬ 
mate.  prior  to  contract  award,  has 
been  determined.  The  Military  De¬ 
partments  will  note  any  deviation 
from  this  policy  in  their  covering 
memorandum,  with  full  justificaton 
for  an  early  processing  of  the  notifica¬ 
tion. 

(ii)  A  project  may  be  programed 
when  the  total  actaaJ  stren^h  of  the 
assigned  units  at  the  installation  is  50 
percent  of  the  total  authorized 
strengths  of  the  proposed  facility. 
Congressional  notification  for  all  proj¬ 
ects  will  not  normally  be  initiated 
until  the  total  actual  on-board 
strength* is  a  minimum  of  75  percent 
of  the  total  authorized  strength  of  the 
proposed  facility.  Further,  for  all  pro¬ 
jects  where  the  total  actual  strength  is 
85  percent  or  less  than  the  total  au¬ 
thorized.  a  statement  will  be  included 
in  the  notification  request  relating  the 
requirement  to  current  and  projected 
personnel  strengths.  If  the  requested 
project  is  required  to  support  under- 
strengthed  units  and  is  not  directly  de¬ 
pendent  upon  on-board  personnel 
strengths  such  as  a  maintenance  shop, 
a  statement  will  be  included  with  the 
justification  documents  Indicating 
that  the  requirement  is  based  upon 
factors  other  than  personnel  strength 
plus  any  other  pertinent  information 
which  will  justify  conclusively  the  re¬ 
quirement. 

(iii)  For  omnibus  projects;  e.g., 
energy  conservation  investment  pro¬ 
gram.  pollution  abatement  program, 
etc.,  a  list  of  individual  projects  will 
accompany  and  support  the  construc¬ 
tion  request  at  the  time  of  Congres¬ 


sional  notification  prior  to  contract 
award.  It  is  expected  that  the  projects 
as  indicated  will  be  constructed  as  part 
of  the  omnibus  project.  No  deviation  is 
authorized  unless  prior  approval  is  re¬ 
ceived  from  the  ASD(MRA&L)  or  a 
designee. 

(iv)  Each  project  costing  $100,000  or 
less  will  be  accomplished  under  the 
minor  construction  appropriation  in 
lieu  of  lump  sum  military  construction 
authorization.  Construction  projects 
costing  $50,000  or  less  may  be  financed 
from  appropriations  available  for 
maintenance  and  operations  of  instal¬ 
lations  or  the  minor  construction  ap¬ 
propriation. 

(V)  No  project  shall  be  incremented 
in  order  to  circumvent  any  limitations. 

(vi)  Any  subsequent  Increase  in  the 
estimated  cost  that  exceeds  125  per¬ 
cent  of  the  project  cost  as  initially  ap¬ 
proved  shall  be  submitted,  with  justifi¬ 
cation.  to  the  original  approval  au¬ 
thority  for  appropriate  adjustment 
and.  for  projects  which  ultimately 
exceed  $100,000,  notification  of  the 
Armed  Services  (Committees  by  the 
ASD(MRA&L)  or  a  designee.  At  the 
conclusion  of  14  calendar  days  from 
the  date  of  initiation  of  notification 
the  Military  Departments  shall 
assume  that  the  project  has  been  ap¬ 
proved  at  the  increased  cost  unless  no¬ 
tified  to  the  contrary  by  the 
ASD(MRA&L)  or  a  designee.  For  pro¬ 
jects  that  exceed  $400,000  established 
reprograming  procedures  and  prior  ap¬ 
proval  must  be  obtained  before  funds 
can  be  obligated.  All  such  increases 
must  be  accommodated  within  the 
military  construction  program  author¬ 
ization.  Projects  shall  be  reflected  in 
reports  .equired  by  §  246.5, 

(vii)  For  those  projects  whose  ulti¬ 
mate  costs  do  not  exceed  $100,000.  the 
Secretary  of  the  Military  Department 
concerned  or  a  designee  shall  approve 
all  cost  increases.  This  authority  may 
be  redelegated  by  the  Secretary. 

(viii)  The  approval  of  any  increase  in 
estimated  cost  shall  not  constitute  au¬ 
thority  to  increase  the  scope  of  the 
project  as  originally  approved. 

(ix)  The  criteria  for  the  determina¬ 
tion  of  “total  project  cost”  are  pre¬ 
scribed  in  DoD  Directive  7040.2,*  “Pro¬ 
gram  for  Improvement  in  Financial 
Management  in  the  Area  of  Appropri¬ 
ations  for  Acquisition  and  Construc¬ 
tion  of  Military  Real  Property,”  Janu¬ 
ary  18,  1961. 

(b)  Programing  of  Guard  and  Re¬ 
serve  Forces  Facilities.  (1)  Programs. 
Annual  and  updated  long-range  pro¬ 
grams  for  each  Guard  and  Reserve 
component  shall  be  submitted  each 
year  to  the  ASDiMRA&L)  by  each 
Military  Department.  Programs  shall 
be  submitted  no  later  than  October  1 
(or  earlier,  as  called  for)  in  order  to  be 
in  accord  with  annual  legislative  and 
budgetary  schedules.  In  turn,  prior  to 
the  Congressional  hearings  on  the 
Guard  and  Reserve  Forces  Military 


Construction  Authorization  and  Ap¬ 
propriation  Bill,  the  Office  of  the 
ASD(MRA&L)  will  prepare  a  listing  of 
projects  alphabetically  by  State  based 
on  the  annual  Service  submissions  and 
furnish  them  to  the  Armed  Services 
CkNumittees  and  to  each  of  the  Mili¬ 
tary  Departments.  When  it  becomes 
necessary  to  delete.  ix>stpone  or  add 
projects  to  the  respective  lists,  estab¬ 
lished  reprograming  procedures  and 
prior  approval  must  be  obtained 
before  funds  for  the  projects  can  be 
obligated. 

Requirements.  As  a  basis  for  the 
annual  reexamination  of  the  total  re¬ 
quirements  for  training  facilities,  the 
total  of  the  authorized  strengths 
(§246.7(0)  for  all  units  and/or  loca¬ 
tions  of  each  Guard/Reserve  Compo¬ 
nent  may  not  exceed  110  percent  of 
the  total  of  Selected  Reserves  who  use 
the  facility.  The  added  10  percent  is 
intended  to  provide  a  reasonable 
'degree  of  flexibility  in  the  overall 
planning  of  the  utilization  of  these 
facilities.  It  is  not  intended  to  be  used 
for  the  express  purpose  of  either  in¬ 
creasing  the  allowable  size  of  a  specific 
facility  or  creating  a  requirement  for 
the  purchase  or  construction  of  a  fa¬ 
cility  at  an  otherwise  ineligible  loca¬ 
tion. 

(3)  Method  of  Acquisition  of  Guard 
and' Reserve  Forces  Facilities.  In  ful¬ 
filling  facilities  requirements,  the  fol¬ 
lowing  methods  shall  be  considered  in 
the  sequence  listed  and  shall  be  us^ 
by  the  State  Guard/Reserve  Forces 
Facilities  Boards  in  accordance  with 
DoD  Directive  5126.24,'  “Duties  and 
Responsibilities  of  State  Guard/Re¬ 
serve  Forces  Facilities  Boards,” 
August  1,  1973,  The  acquisition  of  new 
facilities  and  the  expansion,  repair,  or 
replacement  of  existing  facilities  shall 
be  determined  by  the  most  cost-effec¬ 
tive  method.  When  appropriate,  eco¬ 
nomic  analyses  and  program  evalua¬ 
tions  of  Guard/Reserve  Forces  facili¬ 
ties  requirements  shall  be  made  in  ac¬ 
cordance  with  DoD  Instruction 
7041.3,*  “Economic  Analysis  and  Pro¬ 
gram  Evaluation  for  Resource  Man¬ 
agement.”  October  18.  1972,  and  shall 
be  included  as  part  of  the  resource  jus¬ 
tification: 

(i)  Full  utilization  of  existing,  par¬ 
tially  used  facilities,  including  those  of 
the  other  Guard/Reserve  components 
and  the  active  Armed  Forces  in  ac¬ 
cordance  with  DoD  Directive  4165.6,* 
“Real  Property  Acquisition,  Manage¬ 
ment  and  Disposal.”  December  22. 
1976. 

(ii)  Utilization  of  real  property  that 
is  excess  to  the  needs  of  any  of  the 
Military  Departments  or  other  Feder- 


•  Copies  may  be  obtained  if  nc**ded  from 
the  U.S.  Naval  Publications  and  Forms  Ce«- 
ter,  5801  Tabor  Avenue.  Philadelphia.  Pa. 
19120.  Attention  Code  301. 
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al  agencies;  by  transfer,  use  agree¬ 
ment,  or  permit. 

(iii)  Lease  or  donation  of  privately  or 
publicly  owned  proi>erty  that  can  ful¬ 
fill  the  need,  or  be  modified  at  reason¬ 
able  cost  to  meet  the  requirement. 

(iv)  Construction  of  additions  to  ex¬ 
isting  facilities  for  the  Guard/Reserve 
components  or  Active  Forces,  or  on 
property  already  controlled  by  them, 
with  provision  for  maximum  joint  or 
common  use  of  existing  space  and 
facilities. 

(V)  Purchase  of  existing  real  proper¬ 
ty  suitable  for  the  purpose  without 
uneconomical  remodeling  or  renova¬ 
tion. 

(vi)  Construction  of  a  new  facility  by 
two  or  more  Guard/Reserv'e  compo¬ 
nents  as  a  joint  venture.  If  such  con¬ 
struction  at  a  single  location  cannot  be 
accomplished  concurrently,  because  of 
an  unreconcilable  disparity  in  prior¬ 
ities  or  for  other  cogent  reasons,  provi¬ 
sion  will  be  made  in  the  design  and' 
siting  of  the  initial  structure  for 
future  expansion. 

(vii)  Unilateral  construction  of  a  new 
facility  by  a  single  Guard/Reserve 
component  only  when  all  of  the  other 
methods  have  been  carefully  reviewed 
and  found  impractical  or  uneconomi¬ 
cal  by  a  State  Guard/Reserve  Forces 
Facilities  Board. 

(4)  Joint  facilities,  (i)  The  Military 
Departments  shall  accomplish  joint 
acquisition  and/or  joint  use  of  facili¬ 
ties  to  the  fullest  extent  and,  for  each 
proposed  facility  that  is  not  proposed 
for  joint  acquisition  and/or  joint  use, 
furnish  factual  justification  to  support 
their  conslusion  that  joint  facilities 
are  not  practicable. 

(ii)  Military  Department  programs 
will  be  coordinated  at  the  department¬ 
al  level  to  determine  the  joiiit  acquisi¬ 
tion/use  aspects  prior  to  submission  to 
the  ASD(MRA&L). 

(iii)  As  a  general  principle,  the  host 
Sendee  (the  Military  Service  having 
the  majority  interest  in  the  facility) 
shall  program  all  costs  for  acquisition 
to  meet  its  own  minumim  require¬ 
ments. 

(iv)  The  tenant  Ser\'ice  (the  Military 
Service  having  a  minority  interest  in 
the  facility)  shall  program  all  costs  for 
acquisition,  as  well  as  any  additional 
utilities  and  mechanical  service,  that 
are  excess  to  the  host  Service  require¬ 
ments. 

tv)  Within  the  provisions  of  DoD  Di¬ 
rective  5100.10,'  “Delegation  of  Au¬ 
thority  With  Respect  to  Reserve 
Forces  Facilities,”  March  16,  1972,  the 
ASDtMRA&L)  or  a  designee  may  re¬ 
quire  those  adjustments  in  project  pri¬ 
orities  and  scope,  host/tenant  rela¬ 
tionships,  and  the  sharing  of  project 
costs  that  is  considered  to  be  essential 
for  the  fullest  use  of  the  facilities. 

(vi)  At  a  multi-use  activity  (i.e.,  an 
installation  where  more  than  one 


Guard  or  Reserve  component  is  locat¬ 
ed,  or  where  the  Guard  and  Reserves 
are  collocated  with  an  Active  Compo¬ 
nent),  unilateral  construction  will  not 
be  authorized  for  any  project  in  the 
category  codes  of  400  (Supply  Facili¬ 
ties),  500  (Hospital  and  Medical),  and 
700  (Housing  and  Community  Facili¬ 
ties)  unless  supporting  documentation 
clearly  indicates  that  joint  utilization 
or  modification  of  any  existing  struc¬ 
ture  is  impractical  or  uneconomical. 
For  any  project  within  these  category 
codes  (DoD  Instruction  4165.3,'  “De¬ 
partment  of  Defense  Facility  Classes 
and  Construction  Categories,”  Sep¬ 
tember  1,  1972),  supporting  documen¬ 
tation  will  indicate  whether  or  not 
there  is  a  similar  facility  at  the  instal¬ 
lations. 

(c)  Planning  procedues.  (1)  Armory 
and  nonarmory  projects  will  be  consol¬ 
idated  at  a  single  location  whenever 
possible. 

(2)  Facilities  required  for  equal  or 
principal  use  of  the  Active  Forces  will 
be  programed  by  the  Active  Forces. 
The  ASD(MRA&L)  or  a  designee  may 
grant  exceptions  to  this  general  policy 
on  a  specific  case  basis  for  those  in¬ 
stallations  where  a  Guard/Reserve 
component  has-been  designated  as  the 
host  Service. 

(3)  Facilities  required  for  sole  or 
principal  use  of  the  Guard/Reserve 
components  will  be  programed  by  the 
Guard/Reserve  components. 

(4)  When  the  ASD(MRA«&L)  or  a 
designee  determines  that  the  expan¬ 
sion,  rehabilitation,  or  conversion  of 
existing  armory  facilities  is  necessary, 
due  to  the  Federally-directed  conver¬ 
sion.  redesignation,  or  reorganization 
of  U.S.  Army  or  Air  National  Guard 
units,  the  Federal  contributions  to  the 
States.  Puerto  Rico,  Guam,  Virgin  Is¬ 
lands,  and  the  District  of  Columbia 
may  be  at  100  percent  of  the  cost  in¬ 
volved  (10  U.S.C.  2233(a)(3). 

(5)  The  size  of  each  facility  to  be 
constructed  shall  be  based  upon  cur¬ 
rent  authorized  strength  in  units  and/ 
or  individuals,  together  with  the  quan¬ 
tity  and  type  of  equipment  and  sup¬ 
plies  required  for  proper  training  at 
the  facility,  and  in  consonance  with 
space  and  facilities  criteria  approved 
or  established  by  the  ASD(MRA&L) 
or  a  designee  (DoD  Manual  4270. 1-M, 
“Construction  Criteria,”  June  1,  1978 
(Advance  Edition)).  Facilities  for 
Guard/Reserve  component  use  that 
are  acquired  by  other  means  than  con¬ 
struction  shall  adhere  to  the  same  cri¬ 
teria  as  closely  as  possible,  consistent 
with  the  physical  characteristics  of  ex¬ 
isting  structures. 

(6)  When  it  becomes  necessary  for 
the  active  military  forces  to  displace 
or  relocate  permanently  housed  units 
or  activities  of  the  Guard/Reserve 
components  that  are  not  mobilized, 
the  regular  military  forces  shall  pro¬ 


vide  replacement  facilities  equal  to 
those  from  which  the  units  or  activi¬ 
ties  are  removed.  In  such  instances, 
the  Chief  of  the  Guard/Reserve  com¬ 
ponents  or  other  tenant  unit(s)  con¬ 
cerned  must  be  consulted,  their  reloca¬ 
tion  requirements  considered,  and 
suitable  alternatives  developed  prior 
to  displacement  or  relocation  action. 
The  replacement  facilities  must  (i)  be 
acceptable  to  the  Chief  of  the  Guard/ 
Reserve  component  of  the  unit  being 
displaced,  and  (ii)  meet  approved  space 
requirements,  including  storage,  so  as 
not  to  impede  the  execution  of  train¬ 
ing  programs.  The  term  “acceptable” 
applies  to  the  timely  availability  of 
the  replacement  facilities  to  ensure 
they  meet  the  occupying  units’  routine 
readiness  and  training  requirements. 
In  the  event  new  construction  or 
major  repair  is  required  as  a  direct 
result  of  the  dislocation/relocation, 
Guard/Reserve  construction  funds 
will  not  be  authorized  for  project  ac¬ 
complishment.  The  foregoing  provi¬ 
sions  shall  not  apply  when  a  tenant 
unit  is  displaced  or  relocated  after 
using  space  on  a  temporary  or  interim 
basis  pending  the  acquisition  of  exclu¬ 
sive  or  sole-use  space. 

(7)  During  the  process  of  excessing 
land  or  facilities  that  were  constructed 
under  a  Guard/Reserve  military  con¬ 
struction  authorization  program  and 
that  are  no  longer  required  by  the 
Guard/Reserve  component,  other 
Guard/Reserve  components  will  be 
screened  to  determine  their  needs  for 
such  resources  before  notifying  the 
active  Services  of  their  availability. 
Army  National  Guard  facilities  con¬ 
structed  on  State  land  will  not  be  re¬ 
ported  to  the  active  services  for  avail¬ 
ability. 

(8)  For  each  annual  program,  the 
Military  Construction  Program  Books 
will  address  succinctly  the  relationship 
of  the  facilities  requested  to  the 
achievement  of  operational  readiness 
for  each  component  of  the  Guard  and 
Reserve  forces. 

(9)  All  annual  authorization  pro¬ 
gram  books  submitted  for  OSD  budget 
review  and  subsequent  Congressional 
submission  will  contain  the  informa¬ 
tion  shown  in  §246.8  as  part  of  the 
preface  of  the  book,  with  any  excep¬ 
tions  noted  on  the  individual  project 
DD  1391  or  DD  1391c  justification  doc¬ 
ument.  This  information  will  be  for¬ 
warded  over  the  signature  of  the  offi¬ 
cial  having  final  departmental  author¬ 
ity  for  approving  Guard/Reserve  facil¬ 
ities  construction  projects. 

(10)  For  all  projects  Involving  land 
acquisition,  a  site  survey  must  be  con¬ 
ducted  prior  to  commencement  of 
design.  The  survey  will  Include  neces¬ 
sary  subsurface  explorations  and  will 
be  sufficiently  thorough  to  make  rea¬ 
sonably  certain  the  site  and  soil  condi¬ 
tions  are  such  that  the  facility  can  be 
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designed  using  normal  engineering 
practices,  and  can  be  constructed 
within  programed  funds.  The  results 
of  the  survey  will  be  documented  in  a 
site  survey  report,  which  will  be  uti¬ 
lized  as  a  major  consideration  in  the 
site  selection  process.  It  is  not  neces¬ 
sary  to  submit  this  report  to 
ASD(MRA&L),  but  a  survey  and 
report  will  be  made  for  all  projects  in¬ 
volving  site  acquisition  and  will  be 
available  upon  request. 

(11)  Land  acquisition  under  the 
Guard  and  Reserve  title  of  the  Annual 
Military  Construction  Authorization 
Act  must  be  rejjorted  to  the  Congress 
pursuant  to  10  UJS.C.  2662  if  the  value 
of  the  fee  exceeds  $50,000.  Prior  ap¬ 
proval  of  such  acquisition  by  the 
ASCKMRA«fcL)  or  a  designee  is  re¬ 
quired  by  DoD  Instruction  4165.12.* 
“Prior  Approval  of  Real  Property  Ac¬ 
tions."  July  23.  1973. 

(d)  Armory  Projects.  (1)  Armories 
shall  be  fully  utilized  consistent  with 
preservation  of  unit  integrity.  Train¬ 
ing  at  multiple-unit  locations  should 
be  spread  over  a  period  of  4  nights  per 
week,  or  4  weekends  per  month,  where 
local  conditions  and  efficient  adminis¬ 
tration  of  the  training  program  make 
this  practicable  and  economical. 

(2)  In  planning  its  Guard  and  Re¬ 
serve  program,  each  Military  Depart¬ 
ment  shall  establish  an  authorized 
strength  for  each  existing  and/or  pro¬ 
gramed  facility.  These  facilities  re¬ 
quirements  at  any  location  will  be 
based  utx>n  the  authorized  strength  as 
specifed  in  DoD  Manual  4270. 1-M. 

(3)  Armories  will  not  be  acquired  by 
purchase  nor  will  Congressional  notifi¬ 
cation  be  initiated  for  armory  con¬ 
struction  at  Federal  expense  at  any  lo¬ 
cation  where  Guard/Reserve  Compo¬ 
nent  has  an  actual  strength  of  less 
than  55.  or  where  there  is  a  combined 
(joint)  actual  strength  of  less  than 
100.  Requirements  for  units  of  les.ser 
strengrth  will  be  justified  on  an  individ¬ 
ual  basis  under  the  provisions  §  246.6. 

(e)  Nonarmory  Projects.  Administra¬ 
tive  and  logistics  support  facilities  will 
be  consolidated  with  training  support 
facilities  whenever  possible. 

(f)  Design  and  Types  of  Construc¬ 
tion.  (1)  Proposed  definitive  drawings, 
specifications,  space  criteria,  and  con¬ 
struction  standards  shall  be  devised 
and  submitted  for  the  approval  of  the 
ASD(MRA&L)  or  a  designee  prior  to 
their  acceptance  as  criteria  and  stand¬ 
ards.  After  approval,  they  shall  be 
used  to  the  maximum  extent.  Similar¬ 
ly.  exceptions  to  approved  criteria  and 
construction  standards  shall  be  sub¬ 
mitted  for  prior  approval. 

(2)  New  facilities  for  the  Guard/Re¬ 
serve  components  will  be  designed  In 

'Copies  may  be  obtained,  if  needed,  from 
the  U.S.  Naval  Publications  and  Forms 
Center,  5801  TaboV  Avenue,  Philadelphia. 
Pa.  19120.  Attention  Code  301. 


accordance  with  DoD  Manual  4270.1- 
M.  In  the  design  of  new  facilities, 
maximum  use  will  be  made  of  energy 
conservation  techniques  to  conserve 
critical  fuels  and  energy  resources. 

(3)  For  each  project  proposed  to  re¬ 
place  an  existing  facility,  whether  the 
project  is  initially  submitted  as  part  of 
an  annual  authorization/budget  pro¬ 
gram.  or,  subsequently,  within  availa¬ 
ble  funded  lump  sum  authorization, 
the  supporting  justification  data  shall 
include: 

(i)  A  full  description  of  the  existing 
facility,  including  (A)  date  construct¬ 
ed.  (B)  type  of  construction,  (C)  physi¬ 
cal  condition  of  the  essential  elements 
of  the  facility,  and  (D)  ultimate  dispo¬ 
sition  of  the  structure.  Project  spon¬ 
sors  are  encouraged  to  Include  photo¬ 
graphs  that  illustrate  the  conditions 
described. 

(ii)  Approximate  expenditures  for 
improvements  or  additions  to  the  fa¬ 
cility  during:  the  2-year  period  preced¬ 
ing  current  submission  of  the  project, 
and  for  day-to-day  maintenance  and 
repairs  during  the  same  period. 

(iii)  An  economic  analysis  must  be 
available,  clearly  depicting  the  value 
of  replacing  rather  than  repairing,  ex¬ 
isting  facilities.  For  those  replacement 
projects  where  it  would  be  a  waste  of 
resources  to  consider  obviously  im¬ 
practical  alterations,  the  formal  eco¬ 
nomic  analysis  is  not  required;  but  the 
requested  project  must  reflect  an  ex¬ 
plicit  foregone  conclusion. 

(g)  Site  Plans  or  Master  Plans.  For 
all  projects  other  tlian  single  facilities 
at  a  location,  such  as  armories  and 
centers,  one  copy  of  the  site  plan  or 
master  plan  of  the  installation,  clearly 
depicting  the  proposed  projects )  in  re¬ 
lation  to  existing  and  projected  facili¬ 
ties.  shall  be  submitted  with  the  initial 
proposal.  Where  Guard/Reserve  com¬ 
ponents  of  more  than  one  Military 
Service  are  located  at  an  installation, 
each  requested  project  will  be  sited  in 
accordance  with  an  approved  inter¬ 
service  master  plan  that  indicates 
maximum  joint  use  of  all  facilities. 

§  246.4  Minor  construction,  repair,  and 
restoration-of-damage  projects. 

(a)  Minor  Construction.  (1)  The 
term  “minor  construction"  shall  be  ap¬ 
plied  to  all  Guard/Reserve  Forces  con¬ 
struction  projects  that  do  not  exceed 
$100,000  in  cost  (except  those  included 
in  omnibus  projects,  such  as  pollution 
abatement  and  the  energy  conserva¬ 
tion  investment  program).  Such  pro¬ 
jects  are  to  be  accomplished  using 
available  funds  specifically  identified 
as  minor  construction  in  the  approved 
annual  budgets  for  Military  Construc¬ 
tion,  Guard  and  Reserve  Forces  or 
using  appropriations  available  for 
Maintenance  and  Operations,  as  de¬ 
scribed  in  §  246.4(a)(2).  Previously  ap¬ 
proved  minor  construction  projects 


become  invalid  as  such  when  the  esti¬ 
mated  cost  exceeds  $100.0()0  and  must 
be  resubmitted  for  approval  as  mili¬ 
tary  construction  projects,  using  avail¬ 
able  lump  sum  authorization.  Essen¬ 
tial  projects  not  exceeding  $50,060  in 
cost  may  be  accomplished  from  funds 
available  for  Maintenance  and  Oper¬ 
ations  of  installations  under  the  provi¬ 
sions  of  10  U.S.C.  2233a(2)  or  from  the 
minor  construction  appropriation.  Pro¬ 
jects  within  these  categories  must  not 
exceed  applicable  established  criteria 
or  consist  of  repetitive  types  of  facili¬ 
ties  for  which  the  criteria  as  provided 
in  §  246.3(f)  have  not  been  established. 
The  justification  of  minor  construc¬ 
tion  projects  submitted  to  the  S  xre- 
tary  of  a  Military  Department  or  a 
desigmee.  shall  provide  the  same  tech¬ 
nical  information  and  cost  data  re¬ 
quired  for  major  construction  projects, 
together  with  the  required  affirmation 
of  the  nonavailability  of  existing  facil¬ 
ities  capable  of  fulfilling  the  require¬ 
ments.  For  each  project  that  is  $25,000 
or  less,  the  Secretary  of  the  Military 
Department  concerned  or  a  designee 
may  establish  appropriate  justification 
data.  The  Secretary  of  a  Military  De¬ 
partment  of  a  designee  shall  approve 
all  minor  construction  projects. 

(b)  Restoration-of-Damage  Projects. 
Restoration-of -damage  projects  are 
special  types  of  repair  or  reconstruc¬ 
tion  projects  resulting  from  sudden 
unexpected  major  damage.  Due  to  the 
urgency  of  the  requirement,  execution 
must  be  accomplished  in  the  most  ex¬ 
peditious  manner.  Accordingly,  resto- 
ration-of-damage  projects  may  be 
funded  with  Operations  and  Mainte¬ 
nance,  Major  or  Minor  Construction 
funds.  Approval  authority  will  be  in 
accordance  with  that  required  for 
normal  repair  or  construction  projects 
funded  under  the  selected  fund  source. 
The  justification  for  restoration-of- 
damage  projects  shall  include  state¬ 
ments  that: 

(1)  The  projects  are,  in  fact,  restora¬ 
tions  or  replacements  of  facilities  that 
have  been  damaged. 

(2)  The  scope  is  the  minimum  to  sat¬ 
isfy  current  and  projected  missions. 

(3)  The  quality  of  construction  pro¬ 
posed  is  comparable  with  that  origi¬ 
nally  damaged  or  destroyed;  allowing, 
however,  for  improved  materials  and 
equipment,  to  conform  with  current 
design  practice  and  to  minimize  the 
possibility  of  future  damage, 

(4)  The  quantitative  and  qualitative 
criteria  is  in  accordance  with  §  246.3(f). 

(c)  Approved  Facilities.  (1)  Subject 
to  the  financial  limitation  otherwise 
prescribed,  projects  listed  under 
§  246.4(a)  and  (b)  that  do  not  require 
prior  approval  by  the  ASD(MRA&L) 
are  considered  to  become  “approved 
facilities,"  within  the  purview  of  III. 
C.,  DoD  Directive  5100.10,*  at  the  time 
the  projects  are  authorized  by  the  Sec- 
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retary  of  the  Military  Department 
concerned  or  a  designee,  provided  each 
project  authorization  includes  a  deter¬ 
mination  that  the  project  does  not  in¬ 
volve  a  change  in  the  number  of  units 
or  reduce  the  joint-utilization  poten¬ 
tial  of  a  facility  in  contravention  of  10 
U.S.C.  2234. 

(2)  Any  project  for  which  this  deter¬ 
mination  cannot  be  made  at  the  Mili¬ 
tary  Department  level  shall  be  submit¬ 
ted  to  the  ASD(MRA&L)  or  a  desig¬ 
nee. 

(d)  Repair  Projects.  (1)  General.  Pro¬ 
jects  for  the  repair  of  facilities,  as  de¬ 
fined  in  DoD  Directive  7040.2  '  normal¬ 
ly  shall  be  accomplished  with  funds 
appropriated  for  Operations  and 
Maintenance.  The  requests  for  project 
approval  shall  be  submitted  in  accord¬ 
ance  witli  policies  and  procedures  es¬ 
tablished  by  the  Secretary  of  the  Mili¬ 
tary  Department  concerned  with  suffi¬ 
cient  justification  provided.  The  justi¬ 
fication  shall  include  similar  technical 
and  cost  data  to  validate  the  require¬ 
ment  as  is  required  for  major  con¬ 
struction  projects. 

(2)  Approval  Authority.  The  Secre¬ 
tary  of  the  Military  Department  con¬ 
cerned  or  a  designee  shall  approve,  in 
advance  of  the  undertaking,  those 
repair  projects  exceeding  $400,000  and 
those  repair  projects  in  which  the 
repair  cost  is  in  excess  of  $75,000  and 
is  50  i>ercent  or  higher  of  the  replace¬ 
ment  cost  of  the  facility.  This  authori¬ 
ty  may  not  be  redelegated;  however, 
the  Secretary  may  redelegate  approval 
authority  for  all  other  repair  projects. 

§  246.5  Reporting. 

(a)  A  semiannual  status  report  is  re¬ 
quired  for  each  Guard/Reserve  com¬ 
ponent  facilities  program. 

<b)  The  semiannual  status  report  of 
projects  approved  for  funding  within 
the  lump  sum  authorization  provided 
by  the  annual  Guard/Reserve  Forces 
Facilities  Authorization  Acts  (FY  1963 
forward)  shall  be  prepared  on  DD 
Form  1405  (enclosure  1)  and  covered 
by  a  summary  on  format  A  (enclosure 
2),  in  accordance  with  the  accompany¬ 
ing  instructions.  Projects  are  to  be 
cited  in  the  report  from  the  time  of 
approval  until  financially  complete. 


Three  copies  of  each  report  shall  be 
submitted  to  the  ASD(MRA&L)  or  a 
designee  no  later  than  60  days  after 
the  close  of  the  second  and  fourth 
quarters  covered  by  the  report.  This 
report  does  not  constitute  the  request 
for  approval  of  an  increase  exceeding 
25  percent  in  the  approved  project 
costs,  as  required  by  §  246.3(a)(2)(vi). 

(c)  When  approved,  a  copy  of  each 
repair  project  in  excess  of  $400,000  or 
$75,000  and  50  percent  or  greater  of 
the  replacement  cost,  with  supporting 
project  justification,  shall  be  fur¬ 
nished  to  the  ASD(MRA&L). 

§  246.6  Exceptions. 

The  ASD(MRA&L)  or  a  designee 
may  grant  exceptions  to  the  provisions 

of  this  Part - when  the  Military 

Departments  conclusively  demonstrate 
the  exceptions  to  be  essential. 

§  246.7  Definitions. 

(a)  Facility.  Includes  any  (i)  interest 
in  the  land  or  real  property,  (it) 
armory  or  other  structure,  and  (iii) 
storage  or  other  facility  normally 
needed  for  the  administration  and 
training  of  any  unit  of  the  Guard  and 
Reserve  components  of  the  Armed 
F\)rces, 

(1)  Armory.  A  primary  structure  that 
houses  one  or  more  units  of  a  Guard/ 
Reserve  component  and  is  used  for 
unit  training  and  administration;  in¬ 
cludes  any  appurtenant  structure 
housing  equipment  used  for  the  unit's 
training  and  administration.  For  the 
purpose  of  this  Directive,  the  term  is 
restricted  to  a  facility  designed  for 
home  station  training.  The  Military 
Departments  may  use  their  customary 
terminology;  e.g..  National  Guard 
Armory,  Army  Reserve  Center,  Naval 
and/or  Marine  Corps  Reserve  Center, 
etc.  When  occupied  by  Guard/Reserve 
components  of  more  than  one  Military 
Department  a  facility  shall  be  known 
as  an  “Armed  Forces  Reserve  Center.” 

(2)  Nonarmory  Facility,  (i)  Adminis¬ 
trative  and  Logistics  Support  Facility. 
A  field  maintenance  shop,  warehouse, 
office,  and  other  such  structures. 

(ii)  Training  Support  Facility. 
Training  sites,  ranges,  and  other  relat¬ 
ed  facilities. 


(b)  Reserve  Structure.  As  authorized 
by  the  Secretary  of  Defense,  the  orga¬ 
nization  of  a  Guard/Reserve  compo¬ 
nent  with  a  manning  level  of  partici¬ 
pating  personnel  in  paid  status, 
planned  to  meet  mobilization  require¬ 
ments  and  approved  by  the  Secretary 
of  the  Military  Department  concerned. 

(c)  Authorized  Strength.  The 
planned  manning  level,  approved  by 
the  Secretary  of  the  Military  Depart¬ 
ment  concerned,  of  personnel  in  the 
Selected  Reserve,  as  defined  in  DoD 
Directive  1215.6  (32  CFR  102). 

(d)  Program.  A  plan  for  the  acquisi¬ 
tion  of  additional  facilities  and/or  re¬ 
placement  of  existing  facilities  by  pur¬ 
chase.  transfer,  and  construction,  and 
for  their  expansion,  rehabilitation, 
conversion,  and  equipping. 

(1)  Long-Range  Program.  A  program 
that;  is  correlated  and  in  consonance 
with  the  latest  approved  update  of  the 
Five-Year  Defense  I*rogram,  DoD  In¬ 
struction  7045.7,  •  “The  Planning,  Pro¬ 
gramming,  and  Budgeting  System,” 
October  29,  1969;  is  composed  of  proj-, 
ects  by  location,  type  and  size  of  facili¬ 
ty,  and  estimated  cost;  and  indicates 
all  foreseeable  requirements  for  which 
it  is  contemplated  that  authorization 
will  be  requested  in  the  annual  pro¬ 
gram  of  each  of  the  five  succeeding 
fiscal  years.  The  projects  are  listed  al¬ 
phabetically  by  State  and  location  pre¬ 
ceded  by  a  sununary  page  showing  the 
numbers  of  projects  and  the  aggregate 
estimated  costs  for  each  year  of  the  5- 
year  program  period,  plus  the  residual 
no-year  increment. 

(2)  Annual  Program.  A  single  fiscal 
year  increment  of  the  long-range  pro¬ 
gram,  supported  by  justification  data 
as  specified  on  DD  Forms  1390S,  1391 
and  1391c,  and  by  the  certifications 
shown  at  enclosure  5  and  those  re¬ 
quired  by  DoD  Directive  1200.1  (32 
CFR  67). 

(e)  Approved  Project.  A  project 
funded  from  the  lump  sum  authoriza¬ 
tion  is  considered  to  be  approved  if  the 
Congress  does  not  disapprove  it  within 
30  days  after  notification  by  the 
ASD(MRA&L)  or  a  designee  of  intent 
to  construct  it. 

(f)  Land  Acquisition.  Land  required 
for  any  construction  project  that  is  ac¬ 
quired  through  fee.  lease,  donation, 
exchange,  permit  or  license. 
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Enclosure  1 


GENERAL  •  All  projrcti  approved  by  the  Auislant  Secretary  of  Defense  (Man- 
ower.  Reserve  Affairs  and  Logistics),  for  which  Congressional  notification  has 
een  completed,  as  well  as  projects  approved  by  other  competent  authority  within 
lump  sum  authorizations  contained  in  annual  Guard  and  Reserve  Forces  Facili¬ 
ties  Authorization  Acts,  shall  be  included  in  this  report,  from  the  riuartet  in  which 
they  are  approved  to  the  quarter  in  which  they  are  reported  as  financially  com¬ 
pleted.  For  approved  projects  canceled  or  withdrawn  from  the  program  during  a 
reporting  penod.  complete  entries  in  columns  a,  b,  c  and  d  and  enter  appropriate 
notations  under  “Remarks",  column  j.  Entries  shall  be  arranged  alphabetically  by 
States  and  by  location,  in  accordance  with  the  following  guidance: 

COLUMN  a  •  Enter  name  ofState,  and,  under  it,  identify  fiicility  and  location, 
e  g.,  NG  Armory  Beloit.  NAS  Willow  Grove,  Springfield  MAP.  Initials  and  abbrev¬ 
iations  commonly  applied  in  the  specific  program  area  may  be  used.  For  items 
authorized  under  a  “Various  Locations"  heading  in  the  Major  Construction  Pro¬ 
gram.  enter  data  in  appropriate  alphabetical  geographic  location  and  place  note 
under  “Remarks,"  column  j:  “Var.  Loct.  Item." 

COLUMN  b  •  Enter  brief  description  of  project  or  facility  items  as  shown  in 

item  7,  column  b  of  DD  Form  I390S,  “FY  19 _ Guard  and  Reserve  Military 

Construction  Program.”  For  a  location  having  more  than  one  item,  list  in  chrono¬ 
logical  order  of  approval  dates  entered  in  column  c  of  this  form. 


COLUMN  c  -  Enter  date  project  was  approved  by  authority  responsible  for  final 
approval,  plus  an  asterisk  if  approval  was  by  other  chan  the  Congress.  Usually  this 
will  be  30  days  after  initiation  ofCongicssional  notification. 

COLUMN  d  •  Enter  estimated  cost  of  project  or  &cility  item  as  approved.  If  an 
increase  in  estimated  cost  eaceeding  25%  was  approved  after  the  initial  project 
approval,  enter  a  note  under  “Remarks,"  column  j:  “Auch.  Cost  Increase  to 
t  approved  (<lace)  ." 

COLUMNS  e,  f.  g.  h  •  Self-explanatory:  show  dates  only  by  month  and  year 
(eg..  10/67). 

COLUMN  i  Enter  cost,  to  nearest  dollar,  at  time  of  financial  completion 
(exclude  architect-engineer  design  costs),  or  current  working  estimate  (CWE) 
if  not  yet  financially  completed. 

COLUMN  j  -  Enter  any  appropriate  notation  needed  to  explain  or  clarify  an 
entry  under  another  column,  to  indicate  the  true  status  of  the  project.  Particu¬ 
larly,  where  beneficial  occupancy  of  a  fiicility  was  attained  during  a  reporting 
period  but  the  item  is  not  reportable  as  financially  completed,  enter  “BOD 
(month  and  year).”  If  project  it  being  reported  100%  completed,  enter  note 
“Financially  Complete.” 


FEDERAl  REGISTER,  VOL  44,  NO.  43— FRIDAY,  MARCH  2,  1979 


11780 


RULES  AND  REGULATIONS 


Enclosure  2 


RESERVE  COMPONENT 


REPORT  CONTROL  SYMBOL  DD-M(SA)802 


DEPARTMENT  OF  DEFENSE  GUARD/RESERVE  FORCES  FACILITIES 


SUMMARY  OF  AUTHORIZATION  STATUS 

OF  MAJOR  CONSTRUCTION  PROGRAM  REPORTED  ON  ATTACHED  DD  FORM  1405 


FOR  THE  PERIOD _ 

(a)  Cumulative  total  of  lump  sum  authorization  from  P.L.  87-554  to  P.L. _ inclusive  -  $ 

(b)  Total  reported  financially  completed  ^is  period  (cost  at  completion) -  $ 

(c)  Cumulative  total  reported  completed  end  of  last  period -  $ 

(d)  New  cumulative  total  completed  end  of  this  period  (b)  +  (c) - $ 

(e)  Total  of  approved  but  uncompleted  projects  end  of  this  period  (C.W.E.)- - $ 

(f)  Total  of  cumulative  lump  sum  authorization  comndtted  to  projects  (d)  +  (e) -  $ 


(g)  Balance  of  cumulative  authorization  uncommitted  (a)  -  (f) -  $ 


Instructions 

GENERAL:  The  DD  Form  1405  is  de¬ 
signed  to  provide  a  semiannual  record  of 
status  of  Guard/Reserve  facilities  projects 
accomplished  within  the  lump  sum  authori¬ 
zations  provided  annually  for  this  program 
in  the  Military  Construction  Authorization 
Acts.  This  "Format  A”  is  designed  to  pro¬ 
vide  for  record  purposes  a  summary  of  the 
committed  amounts  of  such  authorization, 
reported  by  project  on  the  DD  Form  1405.- 
and  the  remaining  uncommitted  amount  for 
use  in  connection  with  submission  of  the 
project  notifications  to  the  Congress  as  re¬ 
quired  by  10  U.S.C.  2233a(l).  It  is  impera¬ 
tive,  therefore,  that  this  reporting  be  both 
complete  and  accurate. 

SPECIFIC:  Lines  (a)  through  (g)  are  self- 
explanatory  and  shall  reflect  all  approved 
projects  chargeable  to  the  lump  sum  au¬ 
thorizations  provided  by  the  annual  Mili¬ 
tary  Construction  Authorization  Acts  begin¬ 
ning  with  Title  VII  of  Public  Law  87-554. 

Enclosure  3 

PREFACE  TO  MILITARY  CONSTRUCTION  PROGRAM 

BOOKS  (GUARD/RESERVE  COMPONENT)  FISCAL 

YEAR  MILITARY  CONSTRUCTION  PROGRAM 

A.  Environmental  Protection,  P.  L.  91-190: 

All  projects  In  the  (Guard/Reserve  Compo¬ 
nent)  FY  -  Military  Construction  Pro¬ 

gram  have  been  addressed  for  potential  sig¬ 
nificant  environmental  impact  in  accord¬ 
ance  with  section  102(2)(c)  of  the  National 
Environmental  Policy  Act;  and  it  has  been 
determined  that  the  proposed  projects  will 
not  have  a  significant  impact  on  the  envi¬ 
ronment  nor  are  they  highly  controversial, 
except - .  (see  DoD  Directive  6050.1,'  "En¬ 

vironmental  Considerations  in  DoD  Ac¬ 
tions,"  March  19.  1974  for  guidance  on  the 
preparation  of  Environmental  Impact  State¬ 
ments). 

B.  Floodplains  and  Wetlands:  Projects 
have  been  evaluated  for  conformance  w’ith 
Executive  Orders  11988  and  11990  and  none 
are  sited  in  floodplains  or  wetlands  except 

- (for  any  projects  sited  in  floodplains  or 

wetlands  the  circumstances  will  be  fully  ex¬ 
plained  in  accordance  with  paragraph  4-10 
of  DoD  Manual  4270. 1-M  and  full  compli¬ 
ance  with  the  provisions  of  that  paragraph 


will  be  indicated  on  the  individual  project 
Form  DD  1391). 

C.  Consideration  of  Alternative  Facilities: 
All  existing  facilities  have  been  considered 
for  potential  use  to  fill  these  requirements 
and  no  suitable  space  is  available. 

D.  National  Historic  Preservation  Act  of 

1966:  Real  estate  on  which  facilities  are  to 
be  constructed  do  not  appear  in  the  Nation¬ 
al  Register  of  Historic  Places  except - . 

E.  Reserve  Manpotver  Potential:  The  re¬ 
serve  manpower  potential  to  meet  and  main¬ 
tain  authorized  strengths  of  all  Guard/Re¬ 
serve  flying/nonflying  units  in  the  areas  in 
which  these  facilities  are  to  be  located  has 
been  reviewed  in  accordance  w’ith  the  proce¬ 
dures  described  in  subsection  IV.A.  of  DoD 
Directive  1200.1  (32  CFR  67).  In  coordina¬ 
tion  with  the  other  Military  Services,  it  has 
been  determined  that  the  number  of 
Guard/Reserve  flying/nonflying  units  pres¬ 
ently  located  in  these  areas  and  allocated 
for  future  activation  is  not  and  will  not  be 
larger  than  can  be  maintained  at  authorized 
strength,  by  all  reasonable  expectations. 
This  determination  is  based  on  the  number 
of  persons  iiving  in  the  areas  who  are  quali¬ 
fied  for  membership  in  those  Guard/Re¬ 
serve  units. 

F.  Fallout  Protection:  In  accordance  with 
Section  610  of  Public  Law  89-568,  as  amend¬ 
ed,  and  DoD  Directive  3020.35.'  "Develop¬ 
ment,  Use,  Marketing  and  Stocking  of  Fall¬ 
out  Shelters,”  July  31,  1972,  military  con¬ 
struction  facilities  in  this  program  have 
been  designed  to  afford  maximum  fallout 
protection.  Fallout  shelters  have  been  ex¬ 
cluded  only  for  the  following  reasons:  (See  ^ 
DoD  Directive  5100.50,'  "Protection  and  En-  * 
hancement  of  Environmental  Quality,”  May 
24,  1973,  for  applicable  exceptions). 

G.  Pollution  Abatement:  The  design  of 
proposed  military  construction  projects  in¬ 
cludes,  where  appropriate,  the  provision  of 
facilities  for  air  and  water  pollution  control 
in  accordance  with  Executive  Order  No. 
11752  and  DoD  Directive  5100.50.'  Military 
construction  projects  proposed  primarily  for 
abatement  of  existing  pollution  problems  at 
(Guard /Reserve  component)  installations 
have  been  reviewed  for  air  and  water  pollu¬ 
tion  abatement  by  the  Environmental  Pro¬ 


tection  Agency.  Each  project  is  designed  to 
correct  an  existing  pollution  problem  in  ac¬ 
cordance  with  specific  requirements. 

H.  Design  for  Accessibility  of  Physically 
Handicapped  Personnel'  In  accordance  with 
Public  Law  90-480,  provisions  for  physically 
handicapped  personnel  will  be  provided  for. 
where  appropriate,  in  the  design  of  facilities 
included  in  this  program.  (See  Paragraph  5- 
6,  DoD  Manual  4270.1-M  for  requirements 
for  accessibility  and  for  information  re¬ 
quired  on  individual  project  Form  DD  1391.) 

I.  Vending  Facilities  for  the  Blind:  Proj¬ 
ects  have  been  evaluated  for  the  provision 
of  vending  facilities  to  be  operated  by  blind 
persons  in  compliance  with  DoD  Directive 
1125.3  (32  CFR  260)  and  satisfactory  sites 
for  the  operation  of  vending  facilities  will  be 
provided  where  required  by  that 

J.  Energy  Conservation:  Any  proposed 
projects  specifically  for  energy  conservation 
at  (Guard/Reserve  component)  installations 
have  been  developed,  reviewed,  and  selected 
for  early  economic  payoff  and  maximum  re¬ 
duction  of  energy  consumption.  Projects  In¬ 
clude  improvement  to  existing  facilities  and 
utilities  systems  to  upgrade  design,  elimi¬ 
nate  waste,  and  install  energy-saving  de¬ 
vices.  Criteria  for  all  new  facility  construc¬ 
tion  in  the  (Guard/Reserve  Component) 
Military  Construction  Program  requires 
that  the  design,  materials,  and  operational 
facilities  provide  for  maximum  reduction  of 
energy  consumption. 


(Signature  of  Guard/Reserve  official 
having  final  responsibility  for  approv¬ 
ing  construction  projects.) 

Maurice  W.  Roche, 
Director,  Correspondence  and 
Directives.  Washington  Head¬ 
quarters  Services,  Department 
of  Defense. 

February  27,  1979. 

[FR  Doc.  79-6309  Filed  3-1-79;  8:45  ami 
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CHAPTER  V— DEPARTMENT  OF  THE 
ARMY 

[Regulations  for  the  U.S.  Military 
Academy] 

PART  575— ADMISSION  FOR  THE  U.S. 
MILITARY  ACADEMY 

AGENCY:  Department  of  the  Army, 
DoD. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Department  of  the 
Army  revised  32  CTO  Part  575  to 
update  the  information  in  the  CTO 
and  has  rewritten  the  text  to  substan¬ 
tially  reduce  the  length  as  well  as  to 
make  it  easier  to  read  and  understand. 

EFFECTIVE  DATE:  February  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Major  K.  C.  Kessler,  Area  Code  703- 
695-2663  or  write  to:  HQDA  (DAPE- 
MPO-R/MAJ  K.  C.  Kessler), 
WASH.  DC  20310. 

By  authority  of  the  Secretary  of  the 
Army. 

Dated:  February  22, 1979. 

Rome  D.  Smyth, 
Colonel,  U.S.  Army,  Director, 
Administrative  Management, 
TAGCEN. 

Accordingly,  32  CTO  is  amended  by 
revising  Part  575  to  read  as  follows: 

PART  575— ADMISSION  TO  THE 
UNITED  STATES  MILITARY  ACADEMY 

Sec. 

575.1  Military  Academy. 

575.2  Admission:  general. 

575.3  Appointments;  sources  of  nomina¬ 
tion. 

575.4  [Reserved). 

575.5  Entrance  requirements. 

575.6  Catalogue,  United  States  Military 
Academy. 

Authoritt:  The  provisions  of  this  part 
575  issued  under  sec.  3012,  4331,  70A  Stat. 
157,  238;  10  US.C.  3012,  4331-4355. 

§  575.1  Military  Academy. 

(a)  Organization  and  administra¬ 
tion.  (1)  The  United  States  Military 
Academy  is  under  the  general  direc¬ 
tion  and  supervision  of  the  Depart¬ 
ment  of  the  Army.  The  Secretary  of 
the  Army  has  designated  the  Chief  of 
Staff  of  the  Army  as  the  officer  in 
direct  charge  of  all  matters  pertaining 
to  West  Point. 

(2)  The  immediate  government  and 
military  command  of  the  Academy 
and  the  military  post  at  West  Point 
are  vested  in  the  Superintendent.  In 
the  absence  of  the  Superintendent, 
the  Deputy  Superintendent,  if  present 
for  duty,  shall  have  such  government 
and  command.  The  Dean  of  the  Aca¬ 
demic  Board  has  charge  of  the  faculty 


and  all  academic  work,  and  acts  as  rep-  - 
resentative  of  the  academic  depart¬ 
ments  and  as  adviser  on  academic  mat¬ 
ters  to  the  Superintendent.  The  Com¬ 
mandant  of  Cadets  is  in  charge  of  the 
administration  and  training  of  the 
Corps  of  Cadets  and  is  also  head  of 
the  Department  of  Tactics. 

(b)  Afisston.  The  mission  of  the 
United  States  Military  Academy  is  to 
educate,  train,  and  motivate  the  Corps 
of  Cadets  so  that  each  graduate  shall 
have  the  character,  leadership,  and 
other  attributes  essential  to  progres¬ 
sive  and  continuing  development 
throughout  a  career  of  exemplary 
service  to  the  Nation  as  an  officer  of 
the  Regular  Army. 

(c)  Courses  of  instruction.  Courses 
include  academic  education  and  mili¬ 
tary  training.  In  accomplishing  its  mis¬ 
sion.  the  Military  Academy  strives  to 
develop  in  each  cadet  the  following 
traits: 

(1)  The  knowledge,  skill,  intellectual 
curiosity,  discipline,  and  motivation 
provided  by  a  sound  education  in  the 
arts  and  sciences  requisite  for  contin¬ 
ued  professional  and  intellectual 
growth. 

(2)  A  highly  developed  sense  of  per¬ 
sonal  honor  and  professional  ethics. 

(3)  Professional  and  personal  com¬ 
mitment  to  the  responsibilities  of  an 
officer  for  soldiers. 

(4)  Selflessness. 

(5)  The  willing  acceptance  of  respon¬ 
sibility  for  personal  actions  and  the  ac¬ 
tions  of  subordinates. 

(6)  The  initiative  and  good  judgment 
to  take  appropriate  action  in  the  ab¬ 
sence  of  instructions  or  supervision. 

(7)  Physical  and  moral  courage. 

(8)  The  physical  strength,  endur¬ 
ance,  and  conditioning  habits  required 
of  a  soldier. 

§  575.2  Admission;  generaL 

(a)  In  one  major  respect,  the  require¬ 
ments  for  admission  to  the  United 
States  Military  Academy  differ  from 
the  normal  requirements  for  admis¬ 
sion  to  a  civilian  college  or  university; 
each  candidate  must  obtain  an  official 
nomination  to  the  Academy.  The 
young  person  interested  in  going  to 
West  Point  should,  therefore,  apply 
for  a  nomination  from  one  of  the  per¬ 
sons  authorized  to  make  nominations 
listed  in  $575.4.  In  the  application, 
each  prospective  candidate  should  re¬ 
quest  a  nomination  to  the  United 
States  Military  Academy,  and  give 
residence,  reasons  for  wanting  to  enter 
the  Academy,  and  status  of  education 
and  training. 

(b)  A  candidate’s  mental  qualifica¬ 
tions  for  admission  are  determined  by 
performance  on  one  of  the  regularly 
administered  College  Entrance  Exami¬ 
nation  Board  series  of  tests.  The  Mili¬ 
tary  Academy  will  consider  scores 
made  on  the  tests  which  are  offered  in 


December,  January.  March,  and  May 
at  more  than  700  College  Board  Test 
Centers  throughout  the  United  States 
and  abroad.  In  general,  a  center  will  be 
within  75  miles  of  the  candidate’s 
home.  Candidates  register  for  the  pre¬ 
scribed  tests  in  accordance  with  the 
regularly  published  instructions  of  the 
College  Board  and  pay  the  required 
fee  directly  to  the  College  Board. 

(c)  The  candidate’s  physical  qualifi¬ 
cations  are  determined  by  a  thorough 
medical  examination  and  physical  ap¬ 
titude  test.  To  qualify,  a  candidate 
must  be  in  good  health,  have  good 
vision  and  hearing,  have  no  deformi¬ 
ties.  and  have  the  physical  strength, 
endurance,  coordination,  and  agility  of 
active  persons  in  their  late  teens.  The 
medical  examination  and  physical  ap¬ 
titude  tests  are  held  at  selected  mili¬ 
tary  installations  throughout  the 
country  (and  overseas)  on  the  Thurs¬ 
day  and  Friday  preceding  the  regular¬ 
ly  scheduled  March  administration  of 
the  College  Board  tests. 

§  575.3  Appointments;  sources  of  nomina¬ 
tions. 

Admission  to  the  Military  Academy 
is  gained  by  appointment  to  one  of  the 
cadetships  authorized  by  law.  Gradua¬ 
tion  of  the  senior  class  normally  leaves 
about  915  vacancies  each  year.  Candi¬ 
dates  are  nominated  to  qualify  for 
these  vacancies  the  year  prior  to  ad¬ 
mission.  Those  nominees  appointed 
enter  the  Academy  the  following  July 
and  upon  graduation  are  obligated  to 
serve  in  the  Army  for  a  period  of  not 
less  than  5  years.  There  are  two  major 
categories  of  nomination  (Congres- 
sional/Gubematorial  and  Service-Con¬ 
nected)  and  two  minor  categories  (Fili¬ 
pino  and  Foreign  Cadets).  Cadetships 
authorized  at  the  Military  Academy 
are  allocated  among  various  sources  of 
nominations  from  the  major  catego¬ 
ries  as  follows: 


Cadets  at 


Consressional/Oubematorial  the 

Academy  at 
any  one  time 


Vice  President . f 

too  Senators  (5  each) . SOS 

435  Representatives  (5  each>..._ _ 2.1TS 

Delegates  in  Congress  from: 

District  of  Columbia — _ 6 

Virgin  Islands 1 

Oovemor/Resldentlai  Commissioner  of 

Puerto  Rice _ S 

Governors  of: 

Canal  Zone . . 1 

American  Samoa 1 


Annuaity 

Service-Connected  Allocated 

Cadetships 


Presidential . . — _ _ _  109 

Enlisted  Members  of  the  Regular  Army-  85 

EiUlsted  Members  of  the  Army  Reserve/ 

National  Guard  — .  85 

Sons  and  Daughters  of  Deceased  and 
Disabled  Veterans  (approximately) .  18 
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Annually 

Servioe-Connected  Allocated 

Cadetships 


Honor  Military,  Naval  Schools  and 

ROTC .  20 

Sons  and  Daughters  of  persons  Awarded 
the  Medal  of  Honor . . .  Unlimited 


(a)  Congressional  /  Gxibematorial 
Nomination.  (1)  Up  to  10  nominalioris 
may  be  submitte*:!  for  each  vacancy. 
Nominating  authorities  may  use  one 
of  three  methods  of  nomination: 

(1)  Name  10  nominees  on  a  totally 
competitive  basis, 

(ii)  Name  a  principal  nominee,  with 
nine  competing  alternates,  or 

(iii)  Name  a  principal  nominee,  with 
nine  alternates  in  order  of  preference. 

(2)  The  priority  that  a  fully  quali¬ 
fied  candic^te  may  receive  when  con¬ 
sidered  for  appointment  is  actually 
governed  by  the  method  of  nomina¬ 
tion  used.  For  example,  a  principal 
nominee  who  is  found  minimally  quali¬ 
fied  must  be  offered  an  appointment. 
Conversely,  the  same  individual  nomi¬ 
nated  on  a  totaliy  competitive  basis, 
may  be  ranked  as  one  of  the  least 
qualified  nominees  for  that  vacancy 
and,  consequently,  may  not  be  offered 
an  appointment.  Many  nominating  au¬ 
thorities  hold  preliminary  competitive 
nomination  examinations  to  select 
their  nominees.  Those  selected  are  re¬ 
quired  to  be  actual  residents  of  the  ge¬ 
ographic  location  represented  by  the 
nominating  authority. 

(b)  Service-connected  nominations. 
There  is  no  restriction  on  the  resi¬ 
dence  of  nominees  who  compete  for  an 
appointment  under  these  quotas.  All 
applications  for  a  service-connected 
nomination  must  be  submitted  to  the 
Superintendent,  United  States  Mili¬ 
tary  Academy,  West  Point,  NY  10996, 
not  later  than  15  December  for  the 
class  entering  the  following  July.  A  de¬ 
scription  of  the  Service-Connected 
nomination  catergories  follows: 

(1)  Presidential:  Children  of  career 
military  personnel  in  the  Armed 
Forces  who  are  on  active  duty,  retired, 
or  deceased,  are  nominated  through 
this  category.  The  term  “career”  in¬ 
cludes  members  of  the  Reserve  Com¬ 
ponents  currently  serving  8  or  more 
years  of  continuous  active  duty  and 
Reserve  retirees  receiving  either  re¬ 
tired  or  retainer  pay.  Children  of  re¬ 
servists  retired  while  not  on  active 
duty  are  ineligible.  Applications 
should  include  the  name,  grade,  social 
security  number/service  number,  and 
branch  of  service  of  the  parent  as  a 
member  of  such  regular  component, 
and  the  full  name,  address,  and  date 
of  birth  of  the  applicant  (complete 
military  address  and  social  security 
number,  if  in  the  Armed  Forces). 
Adopted  children  are  eligible  for  ap¬ 
pointment  if  they  were  adopted  prior 
to  their  15lh  birthday;  a  copy  oi  the 
order  of  court  decreeing  a.doption. 


duly  certified  by  the  clerk  of  the 
court,  must  accompany  the  applica¬ 
tion. 

(2)  Children  of  Deceased  and  Dis¬ 
abled  Veterans:  This  category  is  for 
children  of  deceased  or  100  percent 
disabled  Armed  Forces  veterans  whose 
deaths  or  disabilitief  were  determined 
to  be  service  cormected,  aod  for  chil¬ 
dren  ot  military  personnel  or  federally 
employed  civilians  who  are  in  a  miss¬ 
ing  or  captured  status.  Candidates 
holding  a  nomination  under  this  cate¬ 
gory  a.re  not  eligible  for  nomination 
under  the  Presidential  or  Medal  of 
Honor  category.  The  Veterans  Admin¬ 
istration  determines  the  eligibility  of 
aU  applicants.  The  application  should 
include  the  full  name,  date  of  birth, 
and  address  of  the  applicant  (complete 
service  address  should  be  given  if  the 
applicant  is  in  the  Armed  Forces),  and 
the  name,  grade,  social  security 
number /service  number,  and  last  orga¬ 
nization  of  the  veteran  parent,  togeth¬ 
er  with  a  brief  statement  concerning 
the  time,  place,  and  cause  of  death. 
The  claim  number  assigned  to  the  vet¬ 
eran  parent’s  case  by  the  Veterans  Ad¬ 
ministration  should  also  be  furnished. 

(3)  Children  of  Persons  Awarded  the 
Medal  of  Honor  Applications  from 
children  of  persons  awarded  the  Medal 
of  Honor  should  contain  the  appli¬ 
cant’s  full  name,  address,  and  date  of 
birth  (complete  service  address  should 
be  given  if  the  applicant  is  in  the 
Armed  Forces);  the  name,  grade,  and 
branch  of  service  of  the  parent;  and  a 
brief  statement  of  the  date  and  cir¬ 
cumstances  of  the  award.  Candidates 
appointed  from  this  source  may  quali¬ 
fy  in  the  same  manner  as  a  congres¬ 
sional  principal  candidate.  Ali  who  are 
found  fully  qualified  will  be  admitted 
as  cadets,  regardless  of  the  number. 

(4)  Honor  Military  Schools:  Certain 
Honor  Military  Schools  designated  by 
Department  of  the  Army,  Department 
of  the  Navy,  and  Department  of  the 
Air  Force  are  invited  to  recommend 
three  candidates  for  nomination  annu¬ 
ally  from  among  their  honor  gradu¬ 
ates.  Appiointments  are  filled  by  select¬ 
ing  the  best  qualified  candidates  re¬ 
gardless  of  the  school  from  which 
nominated.  Application  should  be 
made  through  the  school  Senior  Army 
Instructor. 

(5)  Army  ROTC:  This  category  is  for 
members  of  college  and  high  school 
Army  Reserve  Officers’  Training 
Corps  units.  Application  should  be 
made  through  the  Professor  of  Mili¬ 
tary  Science  or  Senior  Army  Instruc¬ 
tor  at  the  school. 

(6)  Regular  Army:  This  category  is 
for  enlisted  members  of  the  active 
Army.  Appointments  may  be  awarded 
to  85  Regular  Army  candidates.  Appli¬ 
cation  for  admission,  through  com¬ 
mand  channels  to  the  United  States 
Mii'tary  Academy  I*rcparatory  School 


(USMAPS)  constitutes  application  for 
nomination  under  this  category. 

(7)  Reserve  Components:  ’This  cate¬ 
gory  is  for  enlisted  members  of  the 
Army  Reserve  and  Army  National 
Guard.  Application  for  admission 
should  be  made  through  command 
channels  to  USMAPS.  Enlisted  mem¬ 
bers  who  are  not  on  active  duty  should 
apply  to  the  Commandant.  United 
States  Military  Preparatory  School, 
Port  Monmouth,  New  Jersey  07703. 

(c)  Filipino  cartels.  The  Secretary  of 
the  Army  may  permit  each  entering 
class  one  Filipino,  designated  by  the 
President  of  the  Republic  of  the  Phil¬ 
ippines.  to  receive  instruction  at  the 
United  States  Military  Academy. 

(d)  Foreign  cadets.  ’The  law  permits 
20  persons  at  a  time  from  the  Latln- 
American  Republics  and  Canada  to  re¬ 
ceive  instruction  at  the  United  States 
Military  Academy.  A  maximum  of 
three  persons  from  any  one  country 
may  be  cadets  at  the  same  time.  Such 
persons  receive  the  same  pay  and 
allowances  (including  mileage  from 
their  homes  in  proceeding  to  the  Mili¬ 
tary  Academy  for  initial  admission)  as 
cadets  appointed  from  the  United 
States.  However,  they  are  not  entitled 
to  appointment  in  the  United  States 
Armed  Forces  upon  graduation.  Citi¬ 
zens  of  other  foreign  countries  have 
been  permitted  from  time  to  time  to 
attend  the  Military  Academy  upon 
specific  authorization  of  the  United 
States  Congress  in  each  csuse.  Applica¬ 
tions  must  be  submitted  to  the  llnited 
States  Government  through  diplomat¬ 
ic  channels  by  the  governments  con¬ 
cerned.  Requirements  for  the  admis¬ 
sion,  advancement,  and  graduation  of 
foreign  cadets  are  similar  to  those  for 
United  States  Cadets. 

§675.4  I  Reserved] 

§  576.6  Entrance  reqniremcnts. 

This  section  describes  the  specific  re¬ 
quirements  which  candidates  must  ful¬ 
fill  in  addition  to  obtaining  an  ap¬ 
pointment  as  outlined  in  §  575.3. 

(a)  Age.  On  1  July  of  the  year  ad¬ 
mitted  to  the  Military  Academy  a  can¬ 
didate  must  be  at  least  17  years  of  age 
and  must  not  have  passed  his/her  22d 
birthday.  The  age  requirements  for  all 
candidates  are  statutory  and  cannot  be 
waived. 

(b)  Citizenship.  A  candidate  must  be 
a  citizen  of  the  United  States,  except 
those  appointed  specifically  as  foreign 
cadets. 

(c)  Character.  Every  candidate  must 
be  of  good  moral  character. 

(d)  Marital  Status.  A  candidate  must 
be  unmarried  and  not  be  pregnant  or 
have  a  legal  obligation  to  support  a 
child  or  children. 
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§  575.6  Catalogue,  United  States  Militar>’ 
Academy. 

The  latest  edition  of  the  catalogue. 
United  States  Military  Academy,  con¬ 
tains  additional  Information  regarding 
the  Academy  and  requirements  for  ad¬ 
mission.  This  publication  may  be  ob¬ 
tained  free  of  charge  from  the  Regis¬ 
trar,  United  States  Military  Academy, 
West  Point,  NY  10996,  or  from  the 
United  States  Army  Military  Person¬ 
nel  Center,  HQDA  (DAPC-OPP-PM), 
200  Stovall  Street,  Alexandria,  VA 
22332. 

[FR  Doc.  79-6228  Piled  3-1-79;  8:45  am] 


[7035-01 -Ml 

Title  49 — Transportation 

CHAPTER  X— INTERSTATE 
COMMERCE  COMMISSION 

SUBCHAPTER  A— GENERAL  RULES  AND 
REGULATIONS 

[S.O.  No.  1360] 

PART  1033— CAR  SERVICE 

Chicago,  Milwaukee,  St.  Paul  and  Pa¬ 
cific  Railroad  Co.  Authorized  to 
Operate  Unit-Coal-Trains  Com¬ 
prised  of  75  Cars 

AGENCY:  Interstate  Commerce  Com¬ 
mission. 

ACTION:  Emergency  Order,  Service 
Order  No.  1360. 

SUMMARY:  The  Chicago.  Milwaukee, 
St.  Paul  and  Pacific  Railroad  Compa¬ 
ny  operates  unit-coal-trains  between 
Gascoyne,  North  Dakota,  and  Big 
Stone  City,  South  Dakota.  The  tariff 
requires  movement  of  100  cars  of  9,000 
tons  in  each  train.  Because  of  a  short¬ 
age  of  locomotive  power,  MILW  is  au¬ 
thorized  to  operate  these  unit-coal- 
trains  with  75  cars. 

DATES:  Effective  12:01  a.m.,  February 
24,  1979.  Expires  11:59  p.m..  May  15, 
1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

J.  Kenneth  Carter,  Chief,  Utilization 
and  Distribution  Branch,  Interstate 
Commerce  Commission.  Washing¬ 
ton,  D.C.,  20423,  Telephone  (202) 
275-7840,  Telex  89-2742. 

SUPPLEMENTARY  INFORMATION: 
The  order  is  printed  in  full  below. 

Decided  February  23, 1979, 

Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company  (MILW)  op¬ 
erates  unit-coal-trains  between  Gas¬ 
coyne,  North  Dakota,  and  Big  Stone 
City.  South  Dakota.  That  line  has 
published  certain  rates  in  MILW 
Tariff  18739,  I.C.C.  B-8365  which  re¬ 


quire  the  use  of  100  cars  of  9,000  tons 
per  shipment  from  Gascoyne  to  Big 
Stone  City.  Because  of  the  shortage  of 
locomotive  power  MILW  is  unable  to 
operate  this  train  with  100  cars.  A  re¬ 
duction  in  train  size  to  75  cars  will 
enable  the  MILW  to  make  a  more  ef¬ 
fective  use  of  Its  motive  power  and 
better  utilization  of  its  hopper  cars. 

It  is  the  opinion  of  the  Commission 
that  an  emergency  exists  and  that 
there  is  good  cause  to  authorize  MILW 
to  operate  these  unit-(X)al-trains  with 
75  cars  In  the  Interest  of  the  public 
and  the  commerce  of  the  people.  The 
Commission  finds  that  notice  and 
public  procedure  are  impracticable 
and  contrary  to  the  public  interest, 
and  that  good  cause  exists  for  making 
this  order  effective  upon  less  than 
thirty  days’  notice. 

It  is  ordered, 

§  1033.1360  Service  Order  No.  1360. 

(a)  Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company  authorized 
to  operate  unit-coal-trains  comprised 
of  75  Cars.  The  Chicago,  Milwaukee, 
St.  Paul  and  Pacific  Railroad  Compa¬ 
ny  (MILW)  is  authorized  to  waive  the 
one  hundred  (100)  car.  9,000  tons  re¬ 
quirement  provided  in  MILW  Tariff 
18739,  I.C.C.  B8365,  and  is  authorized 
to  operate  unit-coal-trains  comprising 
seventy-five  (75)  cars  from  Gascoyne, 
North  Dakota,  to  Big  Stone  City, 
South  Dakota. 

(b)  The  deficit  tonnage  may.  with 
the  consent  of  the  carrier,  be  added  to 
the  tonnage  transported  In  one  or 
more  of  the  subsequent  trips  required 
by  the  tariff.  If  the  carrier  fails  to  give 
its  consent  or  if  the  shipper  notifies 
the  carrier  that  it  will  be  impossible  to 
add  the  deficit  tonnage  to  subsequent 
consecutive  shipments,  the  total 
annual  volume  requirement  will  be  re¬ 
duced  by  that  amount. 

(c)  Nothing  in  this  order  shall  be 
deemed  to  authorize  any  change  in 
minimiun  weights  required  by  the  ap¬ 
plicable  tariff  to  be  loaded  into  each 
car  nor  to  authorize  the  loading  of  any 
car  in  excess  of  its  stencilled  load 
limit. 

(d)  Consent  of  Shipper  Required 
The  consent  of  the  shipper  is  required 
before  any  unit-coal-train  is  operated 
with  a  reduced  number  of  cars  as  au¬ 
thorized  by  Section  (a)  of  this  order. 

(e)  Billing  to  be  Endorsed.  The  bills 

of  lading  and  the  master  waybills  of 
each  unit-coal-train  authorized  by  this 
order  shall  bear  the  following  endorse¬ 
ment:  “Unit-coal-train  comprising  ( - 

)  cars  or  ( - )  tons.  Reduction  of  train 

from  ( - )  or  ( - )  tons  authorized  by 

ICC  Service  Order  No.  1360.” 

(f)  Application.  (1)  The  provisions  of 
this  order  shall  apply  to  intrastate,  in¬ 
terstate  and  foreign  traffic. 


(2)  All  tariff  provisions  not  specifi¬ 
cally  modified  by  this  order  shall 
remain  in  effect. 

(3)  The  application  of  all  other  rules 
and  regulations,  insofar  as  they  con¬ 
flict  with  the  provisions  of  this  order 
is  suspended. 

(g)  Effective  date.  This  order  shall 
become  effective  at  12:01  a.m.,  Febru¬ 
ary  24,  1979. 

(h)  Expiration  date.  'The  provisions 
of  this  order  shall  expire  at  11:59  p.m.. 
May  15,  1979,  unless  otherwise  modi¬ 
fied,  changed  or  suspended  by  order  of 
this  Commission. 

(49  U.S.C.  (10304-10305  and  11121-11126)) 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads. 
Car  Service  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the 
terms  of  that  agreement  and  upon  the 
American  Short  Line  Railroad  Associ¬ 
ation.  Notice  of  this  order  shall  be 
given  to  the  general  public  by  deposit¬ 
ing  a  copy  in  the  Office  of  the  Secre¬ 
tary  of  the  Commission  at  Washing¬ 
ton,  D.C.,  and  by  filling  a  copy  with 
the  Director,  Office  of  the  Federal 
Register. 

By  the  Commission,  Railroad  Serv¬ 
ice  Board,  members  Joel  E.  Bums, 
Robert  S.  Turkington  and  John  R. 
Michael. 

H.  O.  Homme,  Jr., 
Secretary. 

(FR  Doc.  79-6389  Filed  3-1-79:  8:45  am] 


•  [7035-01 -M] 

SUBCHAPTER  B— PRACTICE  AND  PROCEDURE 

(Ex.  Parte  No.  277  (Sub-No.  3)] 

PART  1124— REGULATIONS 
GOVERNING  THE  ADEQUACY  OF 
INTERCITY  RAIL  PASSENGER  SERVICE 

Notice  and  Revision  of  Rules 

AGENCY:  Interstate  Commerce  Com¬ 
mission. 

ACTION:  Notice  and  revision  of  rules. 

SUMMARY:  The  Commission  is  pub¬ 
lishing  corrections  and  minor  amend¬ 
ments  to  its  rail  passenger  service  reg¬ 
ulations.  The  revisions  reflect  previ¬ 
ously  adopted  modifications  which 
were  not  included  in  the  published 
rules,  correct  a  language  omission,  and 
clarify  certain  other  language. 

EFFECTIVE  DATE:  February  27. 
1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

G.  Marvin  Bober  (202)  275-7564. 
SUPPLEMENTARY  INFORMATION: 
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RULES  AND  REGULATIONS 


Decision  of  the  Commission 

We  are  reopening  this  proceeding  on 
oiir  own  motion  pursuant  to  49  U.S.C. 
10327(g)(2)  (formerly  section  17(9)(g) 
of  the  Interstate  Commerce  Act).  We 
have  discovered  that  the  Regulations 
Governing  the  Adequacy  of  Intercity 
Rail  Passenger  Ser\ice  as  appearing  in 
the  Code  of  Federal  Regulations,  49 
CFR  Part  1124  (1977),  require  minor 
revision.  A  number  of  previously 
adopted  modifications  are  not  reflect¬ 
ed.  certain  language  is  omitted,  and 
other  language  requires  clarification. 
The  revisions  adopted  here  do  not  con¬ 
template  any  substantive  change  in 
the  rules  but  merely  correct  publica¬ 
tion  or  other  errors  and  amplify  or  ex¬ 
plain  existing  requirements.  Our 
action  therefore  falls  within  the  ex¬ 
ception  to  section  553(b)  of  the  Ad¬ 
ministrative  Procedure  Act,  5  U.S.C. 
553(b),  and  notice  of  and  hearing  on 
revisions  are  not  required. 

49  CFR  1124.2(f).  By  order  dated  No¬ 
vember  24,  1976,  the  Commission  re¬ 
vised  §1124.17  to  conform  to  the  re¬ 
quirements  of  the  Rail  Transportation 
Improvement  Act,  Pub.  L.  No.  94-555, 
90  Stat.  2613  (1976),  and  to  delete  un- 
nece.ssary  provisions.  The  statement  of 
passenger  rights  required  by 
§  1124.2(f)  synopsizes  passenger  service 
rules,  and  the  noted  revision  of 
§  1124.17  necessitates  a  concomitant 
revision  of  the  statement.  Section 
1124.2(f)  shall  be  amended  as  set  forth 
in  the  appendix. 

49  CFR  1124.13(b)(2).  The  Code  of 
Federal  Regulations  omits  certain  lan¬ 
guage  from  §  1124.13(b)(2)  as  the  Com¬ 
mission  adopted  that  provision  in  the 
1976  report  in  this  proceeding.  See  351 

I.C.C.  883,  999  (1976).  A  corrected 
§  1124.13(b)(2)  is  set  forth  in  the  ap¬ 
pendix. 

49  CFR  1124.13(f).  By  order  dated 
June  17,  1976,  the  Commission  re¬ 
pealed  §  1124.13(f).  The  regulations 
should  reflect  the  deletion,  as  set 
forth  in  the  appendix. 

49  CFR  1124.17.  As  noted  in  the  dis- 
cu.ssion  of  §  1124.2(f).  the  Commission 
has  revised  §  1124.14  to  conform  to 
new  legislation  and  delete  unnecessary 
provLsions.  The  amended  §1124.17  is 
set  forth  in  the  appendix. 

49  CFR  1124.20(d).  The  statement  of 
pas.senger  rights  in  §  1124.2(f)  indi¬ 
cates  that  coaches  must  have  drinking 
water  and  clean  restrooms,  referring 
to  Rule  20  (§1124.20).  Although 


§  1124.20  requires  all  cars  and  res¬ 
troom  facilities  to  be  clean,  as  present¬ 
ly  written  it  does  not  mention  a  re¬ 
quirement  to  provide  restrooms  and 
drinking  water.  Prior  to  the  1976  revi¬ 
sion.  the  regulations  plainly  included 
such  requirements,  however.  See  49 
CFR  1124.20(a)  (1975).  The  Commis¬ 
sion’s  1976  report  in  this  proceeding, 
351  I.C.C.  883,  inadvertently  omitted 
the  restroom  and  drinking  water  re¬ 
quirements  from  the  revised  §  1124.20. 
The  clear  intent  was  to  retain  those 
rules,  as  demonstrated  by  their  reten¬ 
tion  in  §  1124.2(f).  Section  1124.20(d) 
shall  be  amended  as  set  forth  in  the 
appendix. 

We  find  that  the  revisions  set  forth 
in  the  appendix  are  reasonable  and 
necessary,  and  that  this  decision  will 
not  affect  the  quality  of  the  human 
environment. 

It  is  ordered:  The  revisions  to  the 
Commission’s  Regulations  Governing 
the  Adequacy  of  Intercity  Rail  Passen¬ 
ger  Ser\’ice  set  forth  in  the  appendix 
are  adopted. 

Except  as  corrected  or  amended  by 
this  decision,  the  regulations  pub¬ 
lished  in  part  1124  of  Title  49  of  the 
Code  of  Federal  Regulations  shall 
remain  in  full  force  and  effect. 

Notice  of  this  decision  shall  be  given 
to  the  general  public  by  depositing  a 
copy  in  the  Office  of  the  Secretary  of 
the  Commission  at  Washington.  D.C., 
and  by  filing  a  copy  with  the  Director, 
Office  of  the  Federal  Register. 

This  decision  shall  become  effective 
on  the  date  it  is  served. 

Decided:  February  5.  1979. 

By  the  Commission.  Chairman 
O’Neal,  Vice  Chairman  Brown.  Com¬ 
missioners  Stafford.  Gresham,  Clapp 
and  Christian. 

H.  G.  Homme.  Jr., 
Secretary. 

Appendix 

PART  1124— REGULATIONS  GOVERN¬ 
ING  THE  ADEQUACY  OF  INTERCITY 

RAIL  PASSENGER  SERVICE 

1.  In  §  1124.2.  paragraph  (f)  is 
amended  in  part  to  read  as  follows: 

§1121.2  Kegulatiuns  regarding  applicabil¬ 
ity,  exempt  ion.s.  and  information  to  be 
provided  to  passengers. 

*  •  *  »  * 

(f) •  *  * 


Adequacy  of  Service 

•  •  *  •  • 

Food  and  Beverages  (Rule  17):  Carri¬ 
ers  operating  trains  which  travel  for  2[ 
hours  or  more  shall  make  complete! 
meals  available  during  customary' 
dining  hours. 

•  *  #  •  » 

2.  In  §1124.13,  subparagraph  (2)  of 
paragraph  (b)  is  amended  to  read  as 
follows: 

§  1124.1.’)  Facilities  for  checked  baggage  in 
stations. 

•  *  •  ♦  • 

(b) *  *  * 


(2)  That  it  has  adequate  baggage  as¬ 
sistance  on  board  trains  stopping  at 
the  station  in  question  to  enable  the 
pas.sengers  at  that  station  to  have 
their  baggage  placed  on  the  train,  and. 
if  possible  on  trains  with  checked-bag¬ 
gage  service,  to  have  their  baggage 
checked  if  they  so  desire. 

*  •  •  •  • 

3.  Section  1124.13  is  amended  by  de¬ 
leting  §  1124.13(f). 

4.  Section  1124.17  is  amended  to  read 
as  follows: 


§  1121.17  Food  and  beverage  service. 

Carriers  operating  trains  which 
travel  for  2  hours  or  more  shall  make 
complete  meals  available  during  cus¬ 
tomary  dining  hours. 

5.  In  §1124.20.  paragraph  (d)  is 
amended  to  read  as  follows: 

§1121.20  (’ar  requirements. 

*  •  «  •  * 

(d)  All  coaches  shall  have  function¬ 
ing  restroom  facilities  and  drinking 
water  available.  All  cars  and  restroom 
facilities  shall  be  sanitary,  watertight, 
and  free  of  debris  and  objectionable 
odors.  No  exemption  can  be  made  to 
this  regulation,  which  relates  to 
health. 

*  •  •  *  • 

(PR  Doc.  79  6399  Piled  3  1-79:  8:45  am] 
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proposed  rules 


This  section  of  the  FEDERAL  REGISTER  contoins  notices  to  the  public  of  the  proposed  issuance  of  rules  and  regulations.  The  purpose  of  these  notices  is  to 
give  interested  persons  on  opportunity  to  participate  in  the  rule  making  prior  to  the  odoption  of  the  final  rules. 


[3410-02-M] 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Morhoting  Service 
17  CFR  Port  929) 

HANDLING  OF  CRANBERRIES  GROWN  IN  THE 
STATES  OF  MASSACHUSEHS,  RHODE 
ISLAND,  CONNECTICUT,  NEW  JERSEY,  WIS¬ 
CONSIN,  MICHIGAN,  MINNESOTA,  OREGON, 
WASHINGTON,  AND  LONG  ISLAND  IN  THE 
STATE  OF  NEW  YORK 

Proposed  Amendment  of  Rules  and 
Regulations 

AGENCY:  Agricultural  Marketing 
Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  action 
would  establish  eligibility  require¬ 
ments  and  procedures  for  nominating 
the  public  member  on  the  Cranberry 
Marketing  Committee  established 
under  marketing  Order  No.  929. 

DATE:  Comments  must  be  received  on 
or  before  March  13,  1979. 

ADDRESS:  Comments  should  be  filed 
in  duplicate  with  the  Hearing  Clerk, 
Room  1077,  South  Building,  U.S.  De¬ 
partment  of  Agriculture,  Washington, 
D.C.  20250.  * 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  R.  Brader,  FYuit  and  Vegeta¬ 
ble  Division,  AMS,  USDA,  Washing¬ 
ton,  D.C.  20250,  telephone  (202)  447- 
6393. 

SUPPLEMENTARY  INFORMATION: 
Notice  is  hereby  given  that  the  De¬ 
partment  is  considering  proposed 
amendment,  as  hereinafter  set  forth, 
of  the  rules  and  regulations  (Sub¬ 
part— Rules  and  Regulations;  7  CFR 
929.101  et  seq.)  currently  in  effect  pur¬ 
suant  to  the  applicable  provisions  of 
the  amended  marketing  agreement 
and  Order  No.  929,  as  amended  (7  CFR 
Part  929;  43  FR  29764),  The  order,  reg¬ 
ulates  the  handling  of  cranberries 
grow'n  in  the  States  of  Massachusetts, 
Rhode  Island.  Connecticut,  New 
Jersey,  Wisconsin,  Michigan,  Minneso¬ 
ta.  Oregon,  Washington,  and  Long 
Island  in  the  State  of  New  York.  This 
is  a  regulatory  program  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674). 

The  proposal  to  amend  said  rules 
and  regulations  was  recommended  by 


the  Cranberry  Marketing  Committee 
established  under  the  order  as  the 
agency  to  administer  the  terms  and 
provisions  thereof. 

Section  929.20  of  the  amended  order 
specifies  that  the  Cranberry  Market¬ 
ing  Committee,  consisting  of  seven  in¬ 
dustry  members  and  alternates,  may 
be  increased  by  one  public  member 
and  alternate  nominated  by  the  com¬ 
mittee  and  selected  by  the  Secretary. 
This  section  further  provides  that  the 
committee,  with  the  approval  of  the 
Secretary,  shall  prescribe  qualifica¬ 
tions  and  the  procedure  for  nominat¬ 
ing  the  public  member  and  alternate. 

The  proposed  eligibility  require¬ 
ments  specify  that  the  public  member 
shall  not  represent  an  agricultural  in¬ 
terest  and  shall  not  be  financially  in¬ 
terested  in  or  associated  with  the  pro¬ 
duction,  processing,  financing  or  mar¬ 
keting  of  cranberries.  It  also  provides 
that  public  members  should  attend 
committee  activities  regularly  and  fa¬ 
miliarize  themselves  with  the  back¬ 
ground  and  economics  of  the  cranber¬ 
ry  industry.  The  proposal  specifies  a 
procedure  to  secure  qualified  candi¬ 
dates  for  the  public  member  and  alter¬ 
nate  member  positions  and  provides 
that  the  names  of  persons  nominated 
by  the  committee  for  such  positions  be 
submitted  to  the  Secretary.  The  public 
member  and  alternate  serve  two-year 
terms  of  office  which  coincide  with 
the  term  of  industry  members  of  the 
committee. 

The  proposal  is  to  add  a  new  section 
reading  as  follows: 

929.160  Public  member  eligibility  require¬ 
ments  and  nomination  procedures. 

(a)  Public  member  and  alternate 
member  candidates  shall  not  represent 
an  agricultural  interest  and  shall  not 
have  a  financial  interest  in,  or  be  asso¬ 
ciated  with  the  production,  processing, 
financing,  or  marketing  of  cranberries. 

(b)  Public  member  and  alternate 
member  candidates  should  be  able  to 
devote  sufficient  time  to  attend  com¬ 
mittee  activities  regularly  and  to  fa¬ 
miliarize  themselves  with  the  back¬ 
ground  and  economics  of  the  cranber¬ 
ry  industry. 

(c)  Names  of  candidates  together 
with  evidence  of  qualification  for 
public  membership  on  the  Cranberry 
Marketing  Committee  shall  be  submit¬ 
ted  to  the  committee  at  its  business 
office,  147  Everett  Street,  or  P.O.  Box 
800,  Middleboro,  MA  02346. 


(d)  Questionnaires  shall  be  sent  by 
the  committee  to  those  persons  sub¬ 
mitted  as  candidates  to  determine 
their  eligibility  and  interest  in  becom¬ 
ing  a  public  member. 

(e)  The  names  of  persons  nominated 
by  the  committee  for  the  public 
member  and  alternate  positions  shall 
be  submitted  to  the  Secretary  with 
such  information  as  deemed  pertinent 
by  the  committee  or  as  requested  by 
the  Secretary. 

(f)  Public  members  shall  serve  a  two- 
year  term  which  coincides  with  the 
term  of  office  of  industry  members  of 
the  committee. 

This  action  has  not  been  determined 
significant  under  the  USDA  criteria 
for  implementing  Executive  Order 
12044. 

Dated:  February  26, 1979. 

D.  S.  Kurtloski, 
Acting  Deputy  Director,  Fruit 
and  Vegetable  Division,  Agri¬ 
cultural  Marketing  Service. 

[FR  Doc.  79-6094  Filed  3-1-79;  8:45  am) 

[7535-01 -M] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION  . 

(12  CFR  701] 

ORGANIZATION  AND  OPERATION  OF 
FEDERAL  CREDIT  UNIONS 

Foot  Paid  by  Federal  Credit  Uniens 

AGENCY:  National  Credit  Union  Ad¬ 
ministration. 

ACTION:  Proposed  rule. 

SUMMARY:  The  National  Credit 
Union  Administration  (NCUA),  pro¬ 
poses  to  amend  its  regulations  by 
changing  the  method  of  assessing  fees 
on  Federal  credit  unions.  The  amend¬ 
ments  will  replace  separate  charges 
for  chartering,  supervision,  and  exami¬ 
nation  with  a  single  operating  fee  pay¬ 
able  by  all  operating  Federal  credit 
unions.  Recent  legislation  now  permits 
the  NCUA  Board  to  assess  fees  in  ac¬ 
cordance  with  schedules  and  for  time 
periods  in  an  amount  necessary  to 
offset  the  expenses  of  the  NCUA  at  a 
rate  consistent  with  a  credit  union’s 
ability  to  pay. 

DATE:  Comments  must  be  received  on 
or  before  March  26, 1979. 

ADDRESS:  Send  comments  to  Robert 
S.  Monheit,  Senior  Attorney,  Office  of 
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PROPOSED  RULES 


General  Counsel.  National  Credit 
Union  Administration,  Room  4202, 
2025  M  Street,  N.W„  Washington.  D.C. 
20456. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  R.  Sander,  Budget  Officer, 

Office  of  the  Comptroller,  National 

Credit  Union  Administration,  2025 

M  Street,  N.W.,  Washington.  D.C. 

20456.  Telephone  (202)  254-9825. 

SUPPLEMENTARY  INFORMATION: 

1.  Background.  Historically,  three  sep¬ 
arate  fees  have  been  assessed  on  Fed¬ 
eral  credit  unions  to  offset  the  ex¬ 
penses  of  the  Administration  incurred 
in  the  normal  performance  of  its  regu¬ 
latory  duties  consistent  with  the  Fed¬ 
eral  Credit  Union  Act.  First,  a  charter 
and  investigation  fee  of  $25  has  been 
assessed  for  each  newly  chartered  Fed¬ 
eral  credit  union.  Second,  a  supervi¬ 
sion  fee  based  upon  credit  union  assets 
as  of  the  end  of  the  calendar  year,  at  a 
scale  as  set  forth  in  the  Federal  Credit 
Union  Act.  has  been  assessed  each 
year.  Finally,  an  examination  fee  has 
been  charged  and  collected  at  the  con¬ 
clusion  of  each  examination  of  a  Fed¬ 
eral  credit  union.  This  fee  has  been 
based  upon  a  combination  of  the 
amount  of  time  taken  to  complete  the 
examination  and  on  the  assets  of  the 
Federal  credit  union  as  of  the  effective 
date  of  the  examination. 

The  Financial  Institutions  Regula¬ 
tory  and  Interest  Rate  Control  Act  of 
1978  (Public  Law  95-630)  amended  sec¬ 
tions  105  and  106  of  the  Federal  Credit 
Union  Act  which  deal  with  the  fees 
that  the  National  Credit  Union  Ad¬ 
ministration  Board  may  assess  Federal 
credit  unions.  The  law  now  permits 
the  Administration  to  assess  fees  in  ac¬ 
cordance  with  schedules,  and  for  time 
periods,  as  determined  by  the  Board, 
in  an  amount  necessary  to  offset  the 
expenses  of  the  Administration  at  a 
rate  consistent  with  a  credit  union's 
ability  to  pay.  Consistent  with  Public 
Law  95-630,  the  Administration  pro¬ 
poses  to  replace  the  separate  charges 
for  chartering,  supervision,  and  exami¬ 
nation  with  a  single  operating  fee  pay¬ 
able  by  all  operating  Federal  credit 
unions. 

2.  Purpose  of  Operating  Fee.  The  op¬ 
erating  fee  has  been  established  to 
meet  the  following  objectives: 

a.  To  generate  income  sufficient  to 
offset  anticipated  expenditures  of  the 
Administration  in  carrying  out  its  re¬ 
sponsibilities  under  Title  I  of  the  Fed¬ 
eral  Credit  Union  Act; 

b.  To  develop  a  scale  of  assessment 
which  is  approximately  the  same  as 
that  which  would  be  paid  if  supervi¬ 
sion  and  examination  fees  were  contin¬ 
ued; 

c.  To  reduce  some  of  the  inequities 
of  the  current  fee  structure  regarding 


the  size  of  the  credit  union  and  its 
ability  to  pay;  and 

d.  To  develop  a  means  of  assessment 
that  can  be  easily  administered  and  in¬ 
volves  less  paper  work  than  presently 
required. 

In  the  past,.  NCUA  has  conducted 
annual  examinations  of  all  F^eral 
credit  unions.  Due  to  budget  restraints 
it  will  not  be  possible  nor  feasible  to 
examine  each  Federal  credit  union 
every  year  as  has  been  done  in  the 
past.  Instead,  examinations  will  be 
performed  when  deemed  necessary. 
The  determination  of  which  credit 
unions  are  to  be  examined  will  depend 
on  a  number  of  factors  such  as:  size, 
risk  to  the  National  Credit  Union 
Share  Insurance  Fimd,  services  pro¬ 
vided  members,  liquidity,  diversifica¬ 
tion  of  operations,  prevalence  of  criti¬ 
cal  problems,  and  external  factors  af¬ 
fecting  credit  union  operations  such  as 
local  economic  conditions. 

An  advantage  to  the  operating  fee  is 
that  it  is  a  single  charge  which  covers 
all  operational  costs  of  NCUA.  These 
costs  include  not  only  examination,  su¬ 
pervision,  and  chartering,  but  also  the 
administrative  expenses  for  the  pro¬ 
mulgation  of  rules  and  regulations, 
legal  counsel,  research,  consumer  af¬ 
fairs,  publications,  data  processing, 
legislative  activities.  Congressional  in¬ 
quiries.  personnel  administration,  and 
training.  Previously,  separate  supervi¬ 
sion  and  examination  fees  provided 
the  funding  for  these  activities  creat¬ 
ing  additional  paperwork  and  expense. 

3.  Scale  of  Fees.  Attachment  A  in¬ 
cludes  the  operating  fee  scale  to  be 
u.sed  by  Federal  credit  unions  in  calcu¬ 
lating  the  assessment  for  calendar 
year  1979.  Normally,  the  operating  fee 
will  be  due  and  payable  by  January  31 
based  on  the  assets  as  of  the  end  of 
the  previous  calendar  year.  However, 
for  the  first  year  the  payment  based 
on  assets  as  of  December  31,  1978,  will 
be  due  30  days  after  publication  of  the 
final  rule  in  the  Federal  Register.  In¬ 
voices  will  be  mailed  to  each  individual 
Federal  credit  union  prior  to  that 
time. 

Attachment  B  contains  a  comparison 
of  the  existing  fee  structure,  which  in¬ 
cluded  the  examination  fee  plus  the 
supervision  fee,  versus  the  total  under 
the  proposed  operating  fee  structure. 
As  is  evident,  smaller  credit  unions 
will  pay  slightly  less  while  those  credit 
unions  in  the  larger  asset  categories 
will  pay  slightly  more.  For  most  credit 
unions  the  variance  will  be  insignifi¬ 
cant. 

4.  New  Charters.  Under  existing 
policy,  newly  chartered  credit  unions 
were  assessed  a  $25  charter  and  inves¬ 
tigation  fee.  This  fee  had  no  relation¬ 
ship  to  the  actual  costs  involved  in  the 
process.  Under  the; proposed  rule,  as¬ 
sessments  received  from  the  operating 
fee  will  apply  to  expenses  incurred  in 


the  chartering  of  new  Federal  credit 
unions. 

The  Administration  desires  to  place 
as  little  financial  burden  as  possible 
upon  newly  chartered  credit  unions  by 
not  charging  any  fees  until  a  full  cal¬ 
endar  year  of  operations  has  been 
completed.  For  example.  If  a  credit 
union  begins  operations  on  July  1, 
1979  it  would  not  be  required  to  pay  a 
fee  in  1979  or  1980.  The  first  operating 
fee  would  be  paid  in  January  1981,  18 
months  after  commencing  operations. 

5.  Liquidation.  Once  a  credit  union 
enters  voluntary  or  involuntary  liqui¬ 
dation,  no  fees  will  be  assessed.  'The 
operating  fee  already  paid  by  the 
credit  union  in  the  calendar  year  of 
liquidation  will  not  be  refunded. 

6.  Conversions.  State  credit  unions 
converting  to  a  Federal  charter  will 
pay  the  operating  fee  the  January  fol¬ 
lowing  conversion.  Federal  credit 
unions  converting  to  state  charter  will 
not  be  refunded  any  portion  of  the  op¬ 
erating  fee  paid  in  the  year  in  which 
they  convert  to  the  state  charter. 

7.  Mergers.  In  the  case  where  a  Fed¬ 
eral  credit  union  merges  with  either 
another  Federal  credit  union  or  a  state 
chartered  credit  union,  it  will  receive 
no  refund  of  the  operating  fee  paid  for 
the  year  in  which  it  merges. 

8.  Changes  to  the  Fee  Structure.  The 
proposed  regulation  provides  that 
credit  unions  will  be  notified  30  days 
in  advance  of  any  change  to  the  fee 
schedule. 

Accordingly,  It  is  proposed  that  12 
CFR  701  be  amended  as  set  forth 
below. 

Lawrence  Connell, 
Acting  Administrator. 

February  26,  1979. 

Aothority:  Section  105,  93  Stat.  3652  (12 
U.S.C.  1755),  Section  120,  73  Stat.  635  (12 
U.S.C.  1766)  and  Section  209,  84  Stat.  1104 
(12  U.S.C.  1789). 

§  701.1  [Amended]  * 

1.  Section  701.1  Organization  of  Fed¬ 
eral  credit  unions,  paragraph  (c) 
would  be  amended: 

(1)  By  deleting  the  language  “to¬ 
gether  with  a  check  or  money  order 
payable  to  the  National  Credit  Union 
Adimini.stration  in  the  amount  of  $25 
in  payment  of  the  investigation  fee  of 
$20  and  charter  fee  of  $5.  The  Region¬ 
al  Director”,  and  by  inserting  in  lieu 
thereof  the  word  “who”;  and 

(2)  By  inserting  a  “.”  after  the  word 
“action”  in  the  sixth  sentence  and  by 
deleting  the  language  “and  the 
charter  fee  of  $5  shall  be  returned  to 
them.  Under  no  circumstances  shall 
the  investigation  fee  of  $20  be  re¬ 
turned.” 

2.  Section  701.6  would  be  revised  to 
read  as  follows: 
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§  701.6  Fees  paid  by  Federal  credit  unions. 

(a)  Basis  for  assessment  Not  later 
than  January  31  of  each  calendar 
year,  each  Federal  credit  union  shall 
pay  to  the  Administration  for  the  cur* 
rent  calendar  year  an  operating  fee  in 
accordance  with  a  schedule  as  fixed 
from  time  to  time  by  the  National 
Credit  Union  Administration  Board 
based  on  the  total  assets  of  each  Fed¬ 
eral  credit  imion  as  of  December  31  of 
the  preceding  year. 

(b)  Coverage.  The  operating  fee  shall 
be  paid  by  each  Federal  credit  union 
engaged  in  operations  as  of  January  1 
of  each  calendar  year.  Newly  char¬ 
tered  Federal  credit  unions  will  not 
pay  an  operating  fee  until  January  31 
of  the  year  following  the  first  full  cal¬ 
endar  year  after  the  date  chartered. 
Federal  credit  unions  merging  with 
other  Federal  or  state  credit  unions 
and  Federal  credit  unions  converting 
to  state  charter  will  not  receive  a 
refund  of  the  operating  fee  paid  to  the 
Administration  in  the  year  in  which 
the  merger  or  conversion  takes  place. 
State  chartered  credit  unions  that 
convert  to  Federal  charter  will  pay  an 
operating  fee  on  January  31  of  the 
year  following  the  conversion  to  a  Fed¬ 
eral  charter.  Federal  credit  unions  in 
liquidation  will  not  pay  any  operating 
fee  after  the  date  of  liquidation. 

(c)  Notification.  Each  Federal  credit 
imion  shall  be  notified  at  least  30  days 
in  advance  of  the  schedule  of  fees  to 
be  paid.  A  Federal  credit  union  may 
submit  written  comments  to  the  Board 
for  consideration  regarding  the  exist¬ 
ing  fee  schedule.  Any  subsequent  revi¬ 
sion  to  the  schedule  shall  be  provided 
to  each  Federal  credit  union  at  least 
15  days  before  payment  is  due. 

(d)  Calendar  Year  1979  Operating 
Fee.  For  the  calendar  year  19.79  the  op¬ 
erating  fees  payable  by  each  Federal 
credit  union  will  be  due  30  days  after 
the  effective  date  of  this  regulation. 
The  basis  for  assessment  and  the  cov¬ 
erage  of  the  fees  remain  the  same  as 
stated  in  paragraphs  fal  and  (b)  of  this 
section. 

§§  701.7  and  701.8  [Deleted] 

Sections  701.7  Fee  for  examination 
and  701.8  Fee  for  examination  of  Fed¬ 
eral  credit  unions  in  liquidation 
would  be  deleted. 

Attachment  A 
OPZaUTlNG  FEE  COMPUTATION 

Determine  the  total  amount  of  assets  of 
your  Federal  credit  union  as  of  December  31 
of  the  calendar  year  shown  in  accordance 
with  instructions  for  closing  the  books  con¬ 
tained  in  the  Accounting  Manual  for  Feder¬ 
al  Credit  Unions.  Enter  the  amount  in  the 
appropriate  space. 

Compute  the  amount  of  operating  fee 
payable  from  the  scale  shown  and  enter  the 
amount  in  the  appropriate  space. 


OPERATING  PEE  SCALE 
Total  Assets  and  Fee 

Under  $25,000  $3  per  $1,000  but  not  less 
than  $10 

Over  $25,000  $75.00,  plus  $2.50  per  $1,000 
for  assets  in  excess  of  $25,000 
Over  $50,000  $137.50,  plus  $2.20  per  $1,000 
for  assets  in  excess  of  $50,000 
Over  $100,000  $247.50,  plus  $1.40  per  $1,000 
for  assets  in  excess  of  $100,000 
Over  $250,000  $457.50,  plus  $1.10  per  $1,000 
for  assets  in  excess  of  $250,000 
Over  $500,000  $732.50,  plus  $.65  per  $1,000 
for  assets  in  excess  of  $500,000 
Over  $1,000,000  $1,057.50,  plus  $.50  per 

$1,000  for  assets  in  excess  of  $1,000,000 
Over  $2,000,000  $1,557.50,  plus  $.44  per 

$1,000  for  assets  in  excess  of  $2,000,000 
Over  $5,000,000  $2,877.50,  plus  $.22  per 

$1,000  for  assets  in  excess  of  $5,000,000 
Over  $20,000,000  $6,177.50,  plus  $.21  per 
$1,000  for  assets  in  excess  of  $20,000,000 
Over  $50,000,000  $12,477.50,  plus  $.20  per 
$1,000  for  assets  in  excess  of  $50,000,000 
Over  $100,000,000  $22,477.50,  plus  $.19  per 
$1,000  for  assets  in  excess  of 

$100,000,000 

The  above  scale  is  applied  to  even 
thousand-dollar  imits  with  fractional 
parts  of  $1,000  dropped. 

Attachment  B— Comparisons— Existing  Fee ' 
Structure  which  Includes  Examination  Fee 
Plus  Supervision  Fee  ilO  percent  Reduction) 
Verus  Total  to  be  Paid  Under  Proposed 
Operating  Fee  Structure 


Exist- 

Operat- 

Dollar 

Percent 

FCU  assets 

ing  fees 

'  ing  fee 

Differ- 

differ- 

Total 

ence 

ence 

$12,500 

$72.50 

$37.50 

-35.00 

-48.3 

37,500 

183.78 

108.25 

-77.53 

-42.3 

76.000 

234.15 

193.60 

-42.65 

-18.2 

175.000 

351.05 

352.50 

40.55 

40.2 

375.000 

587.55 

505.00 

47.45 

f  1.3 

750.000 

886.65 

895.00 

48.34 

40.9 

1.500.000 

1.291.30 

1.307.50 

4 16.20 

41.3 

3.500.000 

3.183.03 

3.217.50 

4  34.47 

41.6 

7,500.000 

3.431.28 

3.427.50 

-3.78 

-0.1 

15.000.000 

5,013.55 

S.077.50 

463.95 

fl.3 

30.000.000 

8.321.30 

8.177.50 

-143.80 

-2.3 

30,000.000 

8,231.30 

8.277.50 

456.20 

40.7 

40.000.000 

10,121.30 

10.377.50  -f  256.20 

42.5 

50.000.000 

12.021.30 

12.477.50  4  456.20 

43.8 

100,000.000 

31.521.30 

32.477.50  4956.20 

44.4 

''The  average  examination  time  experienced  in 
fiscal  year  1978  was  used  in  determining  the  exami¬ 
nation  fee  that  would  normally  be  collected  from 

each  credit  union. 

HFR  Doc.  79-6098  Piled  3-1- 

■79;  8;45  am) 

[8025-01-M] 

SMALL  BUSINESS  ADMINISTRATION 
[13  ent  Part  108] 

LOANS  TO  STATE  AND  LOCAL  DEVELOPMENT 
COMPANIES 

Participation  by  Mm  Daviopmant  Company 

AGENCY:  Small  Busineos  Administra¬ 
tion. 

ACTION:  Proposed  rule. 


SUMMARY:  The  local  development 
Company  (LDC)  loan  program  requires 
conununity  support  of  economic  devel¬ 
opment  by  utilizing  a  local  develop¬ 
ment  company  to  marshal  the  plan¬ 
ning,  economic  and  financial  resources 
of  communities  to  assist  small  business 
development.  The  Small  Business  Ad¬ 
ministration  (SBA)  proposes  to 
expand  the  sources  and  amounts  of 
community  injection  funds  authorized 
to  be  used  by  LDC’s.  The  amendments 
implement  recent  legislation  and  will 
make  it  easier  for  the  LDC’s  to  obtain 
the  required  amount  of  injection 
funds. 

DATE:  Comments  must  be  received  by 
May  1. 1979. 

ADDRESS:  Comments  submitted  in 
duplicate  are  to  be  addressed  to  Asso¬ 
ciate  Administrator  for  Finance  and 
Investment,  Small  Business  Adminis¬ 
tration  1441  L  Street.  N.W..  Washing¬ 
ton,  D.C.  20416. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Wendell  E.  Hulcher,  Director  Office 
of  Neighborhood  Business  Revital¬ 
ization,  Small  Business  Administra¬ 
tion,  Washington,  D.C.  20416,  (202) 
653-6375. 

SUPPLEMENTARY  INFORMATION: 
Pub.  L.  95-507  §  112  amended  Section 
502  of  the  Small  Business  Investment 
Act  of  1958  by  adding  at  the  end  of 
paragraph  (4)  the  following  new  sen¬ 
tence:  "Conununity  injection  funds 
may  be  derived,  in  whole  or  in  part, 
from— 

(A)  State  or  local  government; 

(B)  banks  or  other  financial  institu¬ 
tions: 

(C)  foundations  or  other  not-for- 
profit  institutions;  or 

(D)  a  small  business  concern  (or  its 
owners,  stockholders,  or  affiliates)  re¬ 
ceiving  assistance  through  bodies  au¬ 
thorized  under  this  title.” 

The  local  development  company 
(LDC)  loan  program  requires  commu¬ 
nity  support  of  e<x>nomic  development 
by  utilizing  a  local  development  com¬ 
pany  to  marshal  the  planning,  eco¬ 
nomic  and  financial  resources  of  com¬ 
munities  to  assist  small  business  devel¬ 
opment.  As  the  small  business  con¬ 
cerns  grow  and  prosper,  the  communi¬ 
ty  benefits  by  increased  employment 
and  an  enlarged  tax  base.  The  amend¬ 
ments  contained  in  Pub.  L.  95-507  au¬ 
thorized  a  liberalization  of  the  amount 
of  the  LDC’s  injection  which  may  be 
furnished  by  the  small  business  con¬ 
cern  to  be  assisted  and  also  gave  legis¬ 
lative  recognition  to  some  sources  of 
funds  which  were  being  utilized  by 
some  LDC’s. 

’The  proposed  regulations  set  forth 
the  conditions  under  which  funds  con¬ 
tributed  or  loaned  by  these  sources' 
will  be  considered  the  "paidrin  capital” 
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of  the  local  development  company.  We 
also  state  the  circumstances  under 
which  a  small  business  concern  (SBC), 
or  concerns  may  provide  more  than 
the  previously  authorized  amount  of 
the  LDC’s  injection.  We  believe  these 
exceptional  circumstances  assure  the 
statutory  requirement  for  the  basic  in¬ 
volvement  of  the  local  development 
company  while  allowing  the  flexibility 
of  operation  and  utilization  of  availa¬ 
ble  financing  which  is  necessary  for 
multiproject  development  companies. 
The  proposed  amendment  also  retains 
the  independence  of  the  LDC  which 
we  consider  required  by  the  basic  legis¬ 
lation. 

Accordingly,  pursuant  to  authority 
contained  in  Section  308(c)  of  the 
Small  Business  Investment  Act  of  1958 
(SBI  Act);  15  U.S.C.  687,  as  amended, 
notice  is  hereby  given  that  SBA  pro¬ 
poses  to  amend  Part  108  §  108.502  and 
§  108.502-1  as  follows; 

1.  Section  108.502  by  deleting  the 
present  paragraphs  and  substituting 
the  following: 

§  I0H..702  Statutory  provisions. 

The  relevant  statutory  provisions 
will  be  found  at  15  U.S.C.  696. 

2.  Section  108.502-1  by  renumbering 
the  present  paragraph  (e)  as  (e)(i)  and 
adding  the  following: 

§  108.502-1  Section  502  loans. 

•  «  •  .  «  « 

(e)  Participation  by  the  development 
company.  (1)  *  *  • 

(2)  Paid-in  capital  may  also  be  de¬ 
rived,  by  way  of  example  and  not  of 
limitation  from  money  contributed  to 
the  development  company  by  State  or 
local  governments,  banks  or  other  fi¬ 
nancial  institutions,  fouiidations  or 
other  not-for-profit  institutions,  or  the 
SBC  (or  its  owners,  stockholders  or  af¬ 
filiates)  receiving  assistance  from  the 
LDC. 

(3)  Contributions  or  loans  to  an  LDC 
from  any  source  may  not  be  condi¬ 
tioned  on  the  granting  of  voting 
rights,  stock  options,  or  any  other  type 
of  pecuniary  interest  in  or  control  of 
the  development  company  or  the 
SBC's  being  assisted; 

(4)  An  SBC  (its  owners,  stockhold¬ 
ers,  affiliates  or  a.ssociates)  or  anyone 
with  a  pecuniary  interest  in  the  proj¬ 
ect  may  not  provide  more  than  25  per¬ 
cent  of  the  LDC’s  required  injection  in 
any  project  except  that,  if  the  LDC 
has  demonstrated  a  broad  base  of  com¬ 
munity  participation  in  its  operations, 
a  depth  of  organization  which  assures 
continued  operation  and  has  partici¬ 
pated  in  two  or  more  projects  which 
liave,  at  least  temporarily,  exhausted 
the  LDC’s  ability  to  raise  funds  from 
other  sources,  the  SBC  may  provide 
up  to  100  percent  of  the  LDC’s  injec¬ 
tion.  The  LDC  and  Bank/SBA  must 


determine  that  furnishing  an  in¬ 
creased  share  of  the  injection  will  not 
adversely  affect  the  working  capital 
postion  of  such  SBC. 

(5)  An  exception  to  the  prohibition 
against  the  SBC  providing  more  than 
25  percent  of  the  LDC’s  injection  may 
also  be  made  when  the  LDC’s  pro¬ 
posed  project  involves  multiple  SBC’s 
(four  or  more)  which  are  located  in  a 
target  area  (neighborhood  revitaliza¬ 
tion,  etc.)  or  an  area  of  socially  and 
economically  disadvantaged  groups  or 
when  the  SBC’s  have  been  dislocated 
by  Federal  or  State  construction, 
urban  renewal  or  similar  causes. 

(Catalog  of  Domestic  Assistance  Programs 
No.  59.013  State  and  Local  Development 
Company  Loans) 

A.  Vernon  W'eaver, 
Administrator. 

Dated:  February  23,  1979. 

(PR  Doc.  79-6434  Piled  3-1-79;  8;45  ami 


[4110-03-M] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 
(21  CFR  Parts  436,  455,  555] 

(Docket  No.  78N-04141 

STERILE  CHIORAMPHENICOI,  STERIIE  CHLOR¬ 
AMPHENICOL  SODIUM  SUCCINATE,  AND 
CHLORAMPHENICOL  INJECTION 

Deletion  of  Histamine  Test 

AGENCY:  Food  and  Drug  Administra¬ 
tion. 

ACTTION:  Proposed  rule. 

SUMMARY;  This  document  proposes 
to  amend  the  antibiotic  drug  regula¬ 
tions  by  deleting  the  histamine  test 
from  certain  chloramphenicol  mono¬ 
graphs  for  human  and  veterinary  use. 
This  test  can  be  eliminated  as  unnec¬ 
essary  because  of  changes  in  the 
method  of  producing  these  antibiotic 
drugs. 

DATE:  Comments  by  May  1,  1979. 

ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Pood  and 
Drug  Administration,  Rm.  4-65,  5600 
Fishers  Lane,  Rockville,  MD  20857, 

FOR  FURTHER  INFORMATION 
CONTACT: 

Joan  Eckert,  Bureau  of  Drugs 
(HFD-140),  Food  and  Drug  Adminis¬ 
tration,  Department  of  Health,  Edu¬ 
cation,  and  Welfare,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4290. 

SUPPLEMENTARY  INFORMATION: 
At  the  request  of  a  manufacturer,  the 
Commissioner  of  Food  and  Drugs  pro¬ 
poses  to  amend  the  antibiotic  drug 
regulations  by  deleting  the  histamine 


test  and  requirement  from  the  mono¬ 
graphs  providing  for  sterile  chloram¬ 
phenicol,  sterile  chloramphenicol 
sodium  succinate,  and  chlorampheni¬ 
col  Injection  for  both  human  and  vet¬ 
erinary  use. 

Approximately  25  years  ago,  hista¬ 
mine  or  histamine-like  substances 
were  discovered  to  be  present  in  cer¬ 
tain  antibiotic  drugs  produced  during 
the  biological  fermentation  process  by 
the  microorganism  genus  Strepto- 
myces. 

The  histamine  test  was  developed  to 
detect  these  substances,  which  may 
remain  if  the  drug  is  improperly  puri¬ 
fied.  If  injected  into  the  patient,  even 
in  small  amounts,  these  substances 
can  have  a  depressor  effect  to  the 
body,  particularly  in  blood  pressure 
level. 

Chloramphenicol  was  one  of  the 
antibiotics  produced  by  a  streptomy- 
cete,  Streptomyces  Venezuela.  There¬ 
fore,  testing  for  histamine  was  a  certi¬ 
fication  requirement. 

How’ever,  chloramphenicol  from  all 
sources  has  been  produced  by  chemi¬ 
cal  synthesis  rather  than  by  fermenta¬ 
tion  for  several  years.  Because  the 
change  in  the  manner  of  production 
has  eliminated  the  formation  of  hista¬ 
mine-like  substances,  the  histamine 
test  is  no  longer  necessary.  Neither 
the  manufacturer  requesting  the 
change  nor  FDA’s  own  laboratory  has 
reported  histamine  test  failures  for 
batches  produced  by  chemical  synthe¬ 
sis. 

So  that  the  regulations  may  reflect 
only  the  most  appropriate  methods  of 
assay,  the  Commissioner  is  proposing 
that  the  histamine  test  for  both 
human  and  veterinary  use  be  deleted 
from  the  appropriate  monographs. 

The  Food  and  Drug  Administration 
has  determined  that  this  document 
does  not  contain  an  agency  action  cov¬ 
ered  by  §  25.1(b)  (21  CFR  25.1(b))  and 
that  consideration  by  the  agency  of 
the  need  for  preparing  an  environmen¬ 
tal  impact  statement  is  not  required. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  507, 
512(n),  59  Stat.  463  as  amended,  82 
Stat.  350-351  (21  U.S.C.  357,  360b(n))) 
and  under  authority  delegated  to  him 
(21  Cl'R  5.1),  the  Commissioner  pro¬ 
poses  that  Chapter  I  of  Title  21  of  the 
Code  of  Federal  Regulations  be 
amended  as  follow's: 

SUBCHAPTER  D— DRUGS  FOR  HUMAN  USE 

PART  436— TESTS  AND  METHODS  OF  ASSAY 

OF  ANTIBIOTIC  AND  ANTIBIOTIC-CONTAIN¬ 
ING  DRUGS 

§436.35  {Amended] 

1.  Part  436  Is  amended  in  §  436.35 
Histamine  test  by  deleting  the  items 
“Chloramphenicol"  and  “Chloram- 
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phenicol  sodium  succinate”  from  the 
table  in  paragraph  (c). 


PART  455— CERTAIN  OTHER  ANTIBIOTIC 
DRUGS 

2.  Part  455  is  amended: 

a.  In  §  455.10a  by  deleting  and  re¬ 
serving  paragraphs  (aKlXv)  and  (B)(5) 
and  by  revising  paragrraph  (aK3Ki)  to 
read  as  follows: 

§  455.10a  Sterile  chloramphenicol. 

(a)  •  •  • 

(!)••• 

(V)  (Reserved] 

•  •  •  •  • 

(3)  •  •  • 

(i)  Results  of  tests  and  assays  on  the 
batch  for  potency,  sterility,  pyrogens, 
safety,  pH,  specific  rotation,  melting 
range,  absorptivity,  and  crystallinity. 

•  •  •  •  • 

(b)  *  *  • 

(5)  [Reserved] 

•  •  •  •  * 

b.  In  §  455.12a  by  deleting  and  re¬ 
serving  paragraphs  (a)(l)(v)  and  (b)(5) 
and  by  revising  paragraph  (a)(3)(i),  to 
read  as  follows: 

§  455.12a  Sterile  chloramphenicol  Hodium 
succinate. 

(a)  •  •  • 

(!)••• 

(V)  [Reserved] 

•  «  #  •  # 

(3)  *  *  • 

(i)  Results  of  tests  and  assays  on  the 
batch  for  potency,  sterility,  pyrogens, 
safety,  moisture,  pH,  and  specific  rota¬ 
tion. 

#  •  «  •  • 

(b)  *  •  * 

(5)  [Reserved] 

#  •  •  •  # 

(c)  In  §455.210  by  revising  para¬ 
graphs  (a)(1)  and  (3)(i)(b),  and  by  de¬ 
leting  and  reserving  paragraph  (b)(5) 
to  read  as  follows: 

§  455.210  Chloramphenicol  injection. 

(a)  Requirements  for  certification— 
(1)  Standards  of  identity,  strength, 
quality,  and  purity.  Chloramphenicol 
injection  is  chloramphenicol,  with  or 
without  one  or  more  suitable  and 
harmless  buffer  substances,  dissolved 
in  one  or  more  suitable  and  harmless 
solvents.  Each  milliliter  contains  250 
milligrams  of  chloramphenicol.  Its  po¬ 
tency  is  satisfactory  if  it  is  not  less 
than  90  percent  and  not  more  than 


130  percent  of  the  number  of  milli¬ 
grams  of  chloramphenicol  that  it  is 
represented  to  contain.  It  is  sterile.  It 
is  nonpyrogenic.  It  passes  the  safety 
test.  Its  pH  is  not  less  than  4.7  and  not 
more  than  5.0.  The  chloramphenicol 
used  conforms  to  the  standards  pre¬ 
scribed  by  §  455.10a(aKl). 

•  •  •  •  • 

(3)  •  •  • 

(i)  •  *  • 

(6)  The  batch  for  potency,  sterility, 
pyrogens,  safety,  and  pH. 

m  ^  m 

(b)  •  •  • 

(5)  [Reserved] 

•  •  •  *  • 


SUBCHAPTER  E— ANIMAL  DRUGS,  FEEDS,  AND 
RELATED  PRODUCTS 

PART  555— CHLORAMPHENICOL  DRUGS  FOR 
ANIMAL  USE 

3.  Part  555  is  amended  in  §  555.210 
by  revising  paragraph  (a)(1)  and 

(4)(i)(b)  and  by  deleting  and  reserving 
paragraph  (b)(5)  to  read  as  follow's: 

§  55.210  Chloramphenicol  ipjection. 

(a)  Requirements  for  certifieation— 
(1)  Standards  of  identity,  strength, 
quality,  and  purity.  Chloramphenicol 
injection  is  a  solution  containing 
chloramphenicol  and  one  or  more  suit¬ 
able  and  harmless  buffers  and  preser¬ 
vatives  in  an  organic  solvent  vehicle. 
Each  milliliter  contains  100  milligrams 
of  chloramphenicol.  The  chloram¬ 
phenicol  content  is  satisfactory  if  it  is 
not  less  than  90  percent  and  not  more 
than  115  percent  of  the  number  of 
milligrams  of  chloramphenicol  that  it 
is  represented  to  contain.  It  is  sterile. 
It  is  nonpyrogenic.  It  passes  the  safety 
test.  Its  pH  is  not  less  than  6.5  and  not 
more  than  8.5.  The  chloramphenicol 
used  conforms  to  the  standards  pre¬ 
scribed  by  §  455.10a(a)(l)  of  this  chap¬ 
ter. 

#  •  •  •  # 

(4)  •  •  • 

(i)  *  *  • 

(b)  The  batch  for  potency,  sterility, 
pyrogens,  safety,  and  pH.  • 

•  •  •  •  • 

(b)  •  •  • 

(5)  [Reserv'ed] 

«  •  «  •  • 

Interested  persons  may,  on  or  before 
May  1.  1979,  submit  to  the  Hearing 
Clerk  (HPA-305).  Food  and  Drug  Ad¬ 
ministration.  Rm.  4-65,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal. 


Four  copies  of  all  comments  shall  be 
submitted,  except  that  individuals 
may  submit  single  copies  of  comments, 
and  shall  be  identified  with  the  Hear¬ 
ing  Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu¬ 
ment.  Received  comments  may  be  seen 
in  the  above  office  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

In  accordance  with  Executive  Order 
12044,  the  economic  effects  of  this 
proposal  have  been  carefully  analyzed, 
and  it  has  been  determined  that  the 
proposed  rulemaking  does  not  involve 
major  economic  consequences  as  de¬ 
fined  by  that  order.  A  copy  of  the  reg¬ 
ulatory  analysis  assessment  support¬ 
ing  this  determination  is  on  file  with 
the  Hearing  Clerk,  Food  and  Drug  Ad¬ 
ministration. 

Dated:  February  26, 1979. 

William  F,  Randolph, 
Acting  Associate  Commissioner 
for  Regulatory  Affairs. 

[FR  Doc.  79-6222  Piled  3-1-79;  8:45  ami 


[4830-<)1-M] 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[26CFR  Part  1] 

(LR-224-76] 

SUPPORT  TEST  FOR  CHILDREN  OF  DIVORCED. 
ETC,  PARENTS 

Notice  of  Proposed  Rulemaking 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
support  test  for  dependent  children  of 
divorced,  etc.,  parents.  Changes  to  the 
applicable  tax  law  were  made  by  the 
Tax  Reform  Act  of  1976.  The  regula¬ 
tions  would  provide  taxpayers  with 
the  guidance  needed  to  comply  with 
that  Act  and  would  affect  divorced  or 
separated  parents. 

DATES:  Written  comments  and  re¬ 
quest  for  a  public  hearing  must  be  de¬ 
livered  or  mailed  by  May  1,  1979.  The 
amendments  are  proposed  to  be  effec¬ 
tive  for  taxable  years  beginning  after 
October  4,  1976. 

ADDRESS:  Send  comments  and  re¬ 
quest  for  a  public  hearing  to:  Commis¬ 
sioner  of  Internal  Revenue,  Attention: 
CC:LR:T  (LR-224-76),  Washington, 
D.C.  20224. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Annie  R.  Alexander  of  the  Legisla¬ 
tion  and  Regulations  Division.  Office 
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of  the  Chief  Counsel,  Internal  Reve¬ 
nue  Serv’ice,  202-566-3671,  not  a  toll- 

free  call. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax  Regu¬ 
lations  (26  cm  Part  1)  under  section 
152  (e)  of  the  Internal  Revenue  Code 
of  1954.  These  amendments  are  pro¬ 
posed  to  conform  the  regulations  to 
section  2139  of  the  Tax  Reform  Act  of 
1976  (90  Stat.  1932)  and  are  to  be 
issued  under  the  authority  contained 
in  section  7805  of  the  Internal  Reve¬ 
nue  Code  of  1954  (68A  Stat.  917:  26 
U.S.C.  7805). 

Explanation  of  the  Regulations 

Section  152  (a)  defines  “dependent*’, 
as  certain  persons,  over  half  of  whose 
support  is  received  or  treated  as  re¬ 
ceived  in  a  calendar  year  from  the  tax¬ 
payer.  Section  152  (e)  provides  special 
rules  for  children  of  parents  who  are 
divorced,  or  legally  separated  under  a 
decree  of  divorce  or  separate  mainte¬ 
nance.  or  who  are  separated  under  a 
written  separation  agreement.  These 
rules  apply  to  such  children  if  they  re¬ 
ceive  over  half  of  their  support  during 
the  year  from  their  parents  and  are  in 
the  custody  of  one  or  both  parents  for 
more  than  half  of  the  calendar  year. 

Under  .section  152  (e)(2)(B)  a  non¬ 
custodial  parent  is  treated  as  having 
provided  over  half  the  child's  support 
during  a  calendar  year  if  the  noncusto¬ 
dial  parent  provides  at  least  $1,200  for 
the  support  of  the  child  during  the 
calendar  year  and  the  custodial  parent 
does  not  establish  that  the  custodial 
parent  has  provided  more  than  the 
noncustodial  parent.  Before  it  was 
anu'nded  by  section  2139  of  the  Act. 
section  152  (e)(2)(B)  also  treated  a 
noncustodial  parent  as  having  pro¬ 
vided  over  half  the  support  of  a  child 
during  a  calendar  year  if  there  was 
more  than  one  child  and  if  the  noncus¬ 
todial  parent  provided  at  least  $1.20(1 
for  the  combined  support  of  the  child 
and  all  other  such  children  during  the 
calendar  year  and  the  custodial  parent 
did  not  establish  that  the  custodial 
patent  provided  more  for  the  support 
of  the  child  than  the  noncustodial 
parent.  Section  2139  of  the  Act 
amends  .section  152  (e)(2)(B)  by  elimi¬ 
nating  the  $1,200  combined  support 
test  that  was  available  if  there  was 
more  than  one  child. 

These  proposed  amendments  con¬ 
form  the  regulations  under  section  152 
(e)  to  the  changes  made  by  section 
2139  of  the  Act. 

Comments  and  Requests  for  a  Public 
Hearing 

B«>fore  adopting  these  proposed  reg- 
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ulations,  consideration  will  be  given  to 
any  wTitten  comments  that  are  sub¬ 
mitted  (preferably  six  copies)  to  the 
Commi.ssioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A 
public  hearing  will  be  held  upon  writ¬ 
ten  request  to  the  Commissioner  by 
any  person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the 'Federal  Register. 

Drafting  Information 

The  principal  author  of  these  pro¬ 
posed  regulations  is  Annie  R.  Alexan¬ 
der  of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Coun¬ 
sel.  Internal  Revenue  Service.  How'ev- 
er.  personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treas¬ 
ury  Department  participated  in  devel¬ 
oping  the  regulation,  both  on  matters 
of  substance  and  style. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26 
CFR  Part  1  are  as  follows: 

Sl.1.72  I  Deleted] 

Paragraph  1.  Section  1.152  is  de¬ 
leted. 

Par.  2.  Section  1.152-4  is  amended  by 
revising  paragraph  (d)  (3)  and  adding 
new  examples  to  paragraph  (f).  The 
revised  atid  added  provisions  read  as 
follows: 

§t.l.)2-l  Support  test  in  case  of  child  «»f 
divorced  or  separated  parents. 


(d)  Exceptions.  *  *  ♦ 

(3)  Actual  support.  A  noncustodial 
parent  who  provides  $1,200  or  more 
support  for  the  child  (or.  for  taxable 
years  beginning  before  October  5, 
1976,  if  there  is  more  than  one  child 
for  which  he  claims  an  exemption, 
$1,200  or  more  for  the  combined  sup¬ 
port  for  all  of  such  children)  shall  be 
treated  as  having  provided  more  than 
half  the  support  for  the  child  (or  chil¬ 
dren)  notwithstanding  any  provision 
to  the  contrary  contained  in  a  decree 
of  divorce  or  separation  or  in  a  written 
agreement,  unless  the  custodial  parent 
clearly  established  that  the  custodial 
parent  provided,  in  fact,  more  for  the 
support  of  the  child  during  the  calen¬ 
dar  year  than  the  noncustodial  parent. 
Under  .section  152  (e)  (2)  (B)  and  this 
subparagraph,  if  the  noncustodial 
parent  e.stablished  that  the  noncusto¬ 
dial  parent  has  provided  $1,200  or 
more  for  support  of  the  child,  then 
the  custodial  parent  has  the  burden  of 
establishing  by  a  clear  preponderance 


of  the  evidence  that  the  custodial 
parent  has  provided  more  for  the  sup¬ 
port  of  the  child  than  has  been  estab¬ 
lishes  by  the  noncustodial  parent  in 
order  to  be  treated  as  having  provided 
over  half  of  the  support  of  the  child. 

See  paragraph  (e)  of  this  .section  with 
regard  to  notification  and  submi.s.sion 
of  itemized  statements. 


if)  Illustration  of  principles.  •  •  • 

Example  (7).  N.  O.  and  P  are  the  children 
of  divorced  pareiils  Q  and  R.  both  calendar 
year  taxpa.ver.s.  During  calendar  year  1976. 
the  children  received  over  half  their  sup¬ 
port  from  Q  and  R.  Q.  who  has  custody  of 
the  three  children  lor  the  entire  year  1976, 
provided  $800  for  the  support  of  each  of  the 
three  children.  R.  the  noncustodial  parent, 
provided  $2,700  during  1976  for  the  com¬ 
bined  support  of  the  three  children  under 
the  terms  of  the  deere«‘  of  di\orc«'.  So.  for 
calendar  year  1976.  although  R.  the  noncus¬ 
todial  parent,  did  not  provide  .support  in  the 
amount  $1,200  per  child  under  paragraph 
(d)(3)  of  this  .section.  R.  the  noncustodial 
parent,  is  treated  as  having  provided  more 
than  half  the  support  ol  each  child  during 
1976.  since  R  provided  n>ore  than  $1,200  for 
the  combined  suppon  of  all  the  children 
and  Q  did  not  provide  tnore  lor  the  suppoit 
of  either  N.  O,  or  P  ($800  per  child)  during 
1976  than  R  provided  during  1976  ($900  per 
child). 

Example  (.S).  A.ssuim-  the  same  facts  that 
occurred  in  1976  in  example  7  al.so  occurred 
in  1977.  For  1977  R  does  not  .sati.sfy  the 
$1,200  support  test  under  paragraph  (d)(3) 
of  this  section  becau.se  lie  has  not  provided 
$1,200  support  for  each  individual  child  N, 
O,  or  P  for  calendar  year  1977.  Then-fore. 
R.  the  noncustodial  parent,  is  not  treated  as 
having  provided  inon-  than  half  ilie  support 
of  the  children  for  calendar  yi-ar  1977. 

Example  (9).  A.  B.  and  C.  the  children  of 
divorced  parents  M  and  N.  botti  cah  ndar 
year  taxpayers,  n-ceive  ail  of  their  supt»orl. 
$5,900.  from  their  parents  during  the  calen¬ 
dar  year  1979.  M  has  custody  of  A.  B.  and  C 
and  provides  $2,700  tor  their  collective  sup¬ 
port  during  1979.  Pursuant  to  the  terms  of 
the  decree  of  divorce  N  provided  $1,200  for 
the  support  of  A.  $1,000  for  the  support  of 
B.  and  $1,001)  tor  the  support  of  C.  Bince  N 
has  provided  $1,200  or  more  for  the  support 
of  A,  and  M  luis  provided  $900  ($2,700  3) 
for  the  support  of  A  during  1979.  N  is  treat¬ 
ed  as  having  provided  more  than  half  the 
support  for  A  during  1979.  However,  since  N 
has  not  provided  $1,200  or  more  for  the  sup¬ 
port  of  either  B  or  C.  N.  the  noncustodial 
parent,  is  not  treated  as  having  provided 
more  than  half  the  support  of  B  or  C  during 
1979. 

Jerome  Kurtz, 

Com  m  issioncr  of 
Internal  Revenue. 

[FR  Doc.  79-6220  Fill'd  3-1-79;  8;45  am) 
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[4810-42-M] 

Internal  Revenue  Service 
126  CFR  Parts  20  end  25] 

(EE-25-78) 

EMPLOYEE  RETIREMENT  BENEFITS  EXCLUDED 
FROM  GROSS  ESTATE  AND  FROM  TAXABLE 
GIFTS 

Proposed  Rulemohing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
estate  and  gift  tax  treatment  of 
amounts  payable  under  qualified  em¬ 
ployee  pension,  profit-sharing  stock 
bonus  and  annuity  plans  and  under  in¬ 
dividual  retirement  plans.  Changes  to 
the  applicable  tax  law  were  made  by 
the  Tax  Reform  Act  of  1976  and  the 
Revenue  Act  of  1978.  The  regulations 
would  provide  the  public  with  guid¬ 
ance  needed  to  comply  with  those  Acts 
and  would  primarily  affect  the  estates 
of  decedents  with  respect  to  whom 
amounts  are  payable  under  such 
plans. 

DATES:  Written  comments  and  re¬ 
quests  for  a  public  hearing  must  be  de¬ 
livered  or  mailed  by  May  1,  1979.  The 
amendments  are  generally  proposed  to 
be  effective  for  decedents  dying  and 
gifts  made  after  December  31, 1976. 

ADDRESS:  Send  comments  and  re¬ 
quests  for  a  public  hearing  to:  Com¬ 
missioner  of  Internal  Revenue,  Atten¬ 
tion:  CC:LR:T:EE-25-78,  Washington, 
D.C.  20224. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Richard  L.  Johnson  of  the  Employee 
Plans  and  Exempt  Organizations  Di¬ 
vision,  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111  Con¬ 
stitution  Avenue,  N.W.,  Washington, 
D.C.  20224.  Attention:  CC:LR:T:EE- 
25-78,  202-556-6358  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
amendments  to  the  Estate  Tax  Regu¬ 
lations  (26  CFR  Part  20)  and  the  Gift 
Tax  Regulations  (26  CFR  Part  25) 
under  sections  2039  and  2517  of  the  In¬ 
ternal  Revenue  Code  of  1954.  The 
amendments  are  proposed  to  conform 
the  regulations  to  section  2009(c)  of 
the  Tax  Reform  Act  of  1976  (90  Stat. 
1894)  and  section  142  of  the  Revenue 
Act  of  1978  (92  Stat.  2796),  and  are  to 
be  issued  under  the  authority  con¬ 
tained  in  sections  2039  (f)(2)  and  7805 
of  the  Internal  Revenue  Code  of  1954 
(92  Stat.  2796,  68A  Stat.  917;  26  U.S.C. 
2039  (f)(2),  7805). 


Individual  Retirement  P*lans 

The  Tax  Reform  Act  of  1976  amend¬ 
ed  prior  law  generally  to  exclude  from 
the  value  of  a  decedent’s  gross  estate 
the  value  of  an  annuity  receivable  by  a 
beneficiary  under  an  individual  retire¬ 
ment  account,  annuity  or  bond  (an 
“individual  retirement  plan’’).  The  ex¬ 
clusion  applies  only  to  the  portion  of 
the  value  of  the  annuity  that  is  attrib¬ 
utable  to  contributions  which  were  al¬ 
lowable  as  a  deduction  for  income  tax 
purposes  or  were  rollover  contribu¬ 
tions. 

In  the  case  of  an.  individual  retire¬ 
ment  plan,  the  estate  tax  exclusion  ap¬ 
plies  only  to  amounts  receivable  as  an 
annuity.  For  this  purpose,  a  distribu¬ 
tion  from  an  individual  retirement 
plan  to  a  beneficiary  does  not  have  to 
be  in  the  form  of  a  typical  commercial 
annuity  contract  to  qualify  for  the  ex¬ 
clusion.  The  exclusion  is  available  if 
the  plan  provides  for  a  series  of  sub¬ 
stantially  equal  periodic  payments  to 
be  made  to  a  beneficiary  for  the  bene¬ 
ficiary’s  life  or  over  a  period  ending  at 
least  36  months  after  the  date  of  the 
decedent’s  death. 

Keogh  Plans 

Under  the  Tax  Reform  Act  of  1976, 
contributions  made  on  behalf  of  a  de¬ 
cedent  to  a  qualified  plan  while  the 
decedent  was  self-employed  are,  to  the 
extent  allowable  as  a  tax  deduction, 
treated  the  same  as  contributions 
made  by  an  employer.  As  a  result, 
benefits  payable  on  account  of  the 
death  of  a  self-employed  individual 
under  an  “H.R.  10’’  or  “Keogh’’  plan 
are  eligible  for  exemption  from  estate 
taxation,  unless  the  benefits  are  at¬ 
tributable  to  plan  contributions  that 
were  not  allowable  as  a  deduction. 

Lump  Sum  Distributions 

In  the  case  of  a  qualified  pension, 
profit-sharing,  stock  bonus  or  annuity 
plan,  under  the  Tax  Reform  Act  of 
1976  the  estate  tax  exclusion  for  dece¬ 
dents  dying  in  1977  and  1978  is  limited 
to  an  annuity  or  payment  other  than  a 
lump  sum  distribution. 

Under  the  Revenue  Act  of  1978,  for 
decedents  dying  after  1978,  the  estate 
tax  exclusion  applies  even  if  the  pay¬ 
ment  is  a  lump  sum  distribution,  pro¬ 
vided  that  the  beneficiary  foregoes  the 
favorable  income  tax  treatment  af¬ 
forded  lump  sum  distributions.  If  the 
lump  sum  distribution  is  taxable  to 
the  recipient  as  long-term  capital  gain 
or  under  the  10-year  averaging  provi¬ 
sions  of  Code  section  402,  the  distribu¬ 
tion  is  included  in  the  gross  estate. 

Gift  Tax  Exclusion 

In  general,  the  exercise  or  nonexer¬ 
cise  by  an  employee  of  an  election 
whereby  an  annuity  or  other  payment 
becomes  payable  to  a  beneficiary  after 


the  employee’s  death  is  not  regarded 
as  a  transfer  subject  to  the  gift  tax  if 
two  conditions  are  satisfied.  First,  the 
annuity  or  other  payment  must  be 
provided  under  specified  employee  re¬ 
tirement  plans,  including  qualified 
pension,  profit-sharing,  stock  bonus 
and  annuity  plans.  Secondly,  the  ex¬ 
clusion  applies  only  to  that  part  of  the 
value  of  the  annuity  or  other  payment 
attributable  to  employer  contribu¬ 
tions. 

Under  the  Tax  Reform  Act  of  1976, 
this  gift  tax  exclusion  is  extended  to 
cover  an  annuity  or  other  payment 
provided  under  an  individual  retire¬ 
ment  plan.  In  addition,  contributions 
or  payments  made  under  an  “H.R.  10’ 
or  “Keogh”  plan  on  behalf  of  a  self- 
employed  individual  are.  to  the  extent 
allowable  as  an  income  tax  deduction, 
treated  as  made  by  an  employer  so 
that  the  gift  tax  exclusion  is  available. 

Comments  and  Requests  for  Public 
Hearing 

Before  adopting  these  proposed  reg¬ 
ulations,  consideration  will  be  given  to 
any  w'ritten  comments  that  are  sub¬ 
mitted  (preferably  six  copies)  to  the 
Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A 
public  hearing  will  be  held  upon  writ¬ 
ten  request  to  the  Commissioner  by 
any  person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these  pro 
posed  regulations  was  Richard  L. 
Johnson  of  the  Employee  Plans  and 
Exempt  Organizations  Division  of  the 
Office  of  Chief  Counsel,  Internal  Rev¬ 
enue  Service,  However,  personnel  from 
other  offices  of  the  Internal  Revenue 
Service  participated  in  developing  the 
regulations,  both  on  matters  of  sub¬ 
stance  and  style. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26 
CFR  Parts  20  and  25  are  as  follows; 

Estate  Tax  Regulations 

[26  CFR  PART  20] 

Par.  1.  Section  20.2039- 2(a)  is  revised 
to  read  as  follows: 

§  20.2039-2  Annuities  under  "qualiried 
plans”  and  section  403(b)  annuity  con¬ 
tracts. 

(a)  Section  2039(c)  exclusion.  In  gen¬ 
eral,  in  the  case  of  a  decedent  dying 
after  December  31,  1953,  the  value  of 
an  annuity  or  other  payment  receiv¬ 
able  under  a  plan  or  annuity  contract 
described  in  pargraph  (b)  of  this  sec¬ 
tion  is  excluded  from  the  decedent’s 
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gross  estate  to  the  extent  provided  in 
paragraph  (c)  of  this  section.  In  the 
case  of  a  plan  described  in  paragraph 
(bXl)  or  (2)  of  this  section  (a  “quali¬ 
fied  plan"),  the  exclusion  is  subject  to 
the  limitation  decribed  in  §  20.2039-3 
(relating  to  lump  sum  distributions 
paid  with  respect  to  a  decedent  dying 
after  December  31,  1976,  and  before 
January  1,  1979)  or  §20.2039-4  (relat¬ 
ing  to  lump  sum  distributions  paid 
with  respect  to  a  decedent  dying  ^ter 
December  31,  1978). 

Par.  2.  Section  20.2039-2(b)  is  re¬ 
vised  by  deleting  “or”  at  the  end  of 
subparagraph  (3),  by  deleting  the 
period  at  the  end  of  subparagraph  (4) 
and  inserting  in  lieu  thereof  “;  or”, 
and  by  adding  a  new  subparagraph  (5) 
to  read  as  follows: 

§  20.2039-2  Annuities  under  “qualified 
plans”  and  section  403(b)  annuity  con¬ 
tracts. 

«  •  •  •  * 

(b)  Plans  and  annuity  contracts  to 
which  section  2039(c)  applies.  •  •  • 

(5)  In  the  case  of  a  decedent  dying 
after  December  31,  1962,  a  bond  pur¬ 
chase  plan  described  in  section  405. 

•  •  *  •  • 

Par.  3.  Section  20.2039-2(cKl)  is  re¬ 
vised  to  read  as  follows: 

§  20.2039-2  Annuities  under  “qualiried 
plans”  and  section  403(b)  annuity  con¬ 
tracts. 

•  #  •  •  • 

(c)  Amounts  excludable  from  the 
gross  estate.  (1)  The  amount  to  be  ex¬ 
cluded  from  a  decedent’s  gross  estate 
under  section  2039(c)  is  an  amount 
which  bears  the  same  ratio  to  the 
value  at  the  decedent’s  death  of  an  an¬ 
nuity  or  other  payment  receivable  by 
the  beneficiary  as  the  employer’s  con¬ 
tribution  (or  a  contribution  made  on 
the  employer’s  behalf)  on  the  employ¬ 
ee’s  account  to  the  plan  or  towards  the 
purchase  of  the  annuity  contract 
bears  to  the  total  contributions  on  the 
employee’s  account  to  the  plan  or  to¬ 
wards  the  purchase  of  the  annuity 
contract.  In  applying  this  ratio— 

(i)  Payments  or  contributions  made 
by  or  on  behalf  of  the  employer  to¬ 
wards  the  purchase  of  an  annuity  con¬ 
tract  described  in  paragraph  (b)(3)  of 
this  section  are  considered  to  include 
only  such  payments  or  contributions 
as  are,  or  were,  excludable  from  the 
employee’s  gross  income  under  section 
403(b). 

(ii)  In  the  case  of  a  decedent  dying 
before  January  1,  1977,  payments  or 
contributions  made  under  a  plan  de¬ 
scribed  in  paragraph  (bKl),  (2)  or  (5) 
of  this  section  on  behalf  of  the  dece¬ 
dent  while  the  decedent  was  self-em¬ 


ployed  within  the  meaning  of  section 
401(cKl)  with  respect  to  the  plan  are 
considered  payments  or  contributions 
made  by  the  decedent  and  not  by  the 
employer. 

(iii)  In  the  case  of  a  decedent  dying 
after  December  31,  -1976,  however, 
payments  or  contributions  made  under 
a  plan  described  in  paragraph  (b)(1), 
(2)  or  (5)  of  this  section  on  behalf  of 
the  decedent  while  the  decedent  was 
self-employed  within  the  meaning  of 
section  401(cKl)  with  respect  to  the 
plan  are  considered  payments  or  con¬ 
tributions  made  by  the  employer  to 
the  extent  the  payments  or  contribu¬ 
tions  are,  or  were,  deductible  under 
section  404  or  405(c).  Contributions  or 
payments  attributable  to  that  period 
which  are  not,  or  were  not,  so  deduct¬ 
ible  are  considered  made  by  the  dece¬ 
dent. 

(iv)  In  the  case  of  a  plan  described  in 

paragraph  (b)(1)  or  (2)  of  this  section, 
a  rollover  contribution  described  in 
section  402(a)(5).  403(a)(4), 

408(d)(3)(A)(ii)  or  409(b)(3)(C)  is  con¬ 
sidered  an  amount  contributed  by  the 
employer. 

(V)  In  the  case  of  an  annuity  con¬ 
tract  described  in  paragrraph  (b)(3)  of 
this  section,  a  rollover  contribution  de¬ 
scribed  in  section  403(b)(8)  is  consid¬ 
ered  an  amount  contributed  by  the 
employer. 

(W)  In  the  case  of  a  plan  described  in 
paragraph  (b)(1),  (2)  or  (5)  of  this  sec¬ 
tion,  an  amount  includable  in  the 
gross  income  of  an  employee  under 
section  1379(b)  (relating  to  sharehold¬ 
er-employee  beneficiaries  imder  cer¬ 
tain  qualified  plans)  is  considered  an 
amount  paid  or  contributed  by  the  de¬ 
cedent. 

(vii)  Amounts  payable  under  para¬ 
graph  (bK4)  of  this  section  are  attrib¬ 
utable  to  payments  or  contributions 
made  by  the  decedent  only  to  the 
extent  of  amounts  deposited  by  the 
decedent  pursuant  to  section  1438  or 
1452(d)  of  ’Title  10  of  the  United 
States  Code. 

(viii)  The  value  at  the  decedent’s 
death  of  the  annuity  or  other  pay¬ 
ment  is  determined  under  the  rules  of 
§§20.2031-1  and  20.2031-7  through 
20.2031-10. 

Par.  4.  The  following  new  sections 
are  added  in  the  appropriate  place: 

§  20.2039-3  Lump  sum  distributions  under 
“qualified  plans”;  decedents  dying  after 
December  31,  1976,  and  before  January 
1,  1979. 

(a)  Limitation  of  section  2039(c)  ex¬ 
clusion.  This  section  applies  in  the 
case  of  a  decedent  dying  after  Decem¬ 
ber  31,  1976,  and  before  January  1, 
1979.  No  portion  of  a  lump  sum  distri¬ 
bution  paid  with  respect  to  the  dece¬ 
dent  under  a  plan  described  in 
§  20.2039-2(b)  (1)  or  (2)  (a  “qualified 


plan”)  is  excludable  from  the  dece¬ 
dent’s  gross  estate  under  §  20.2039-2. 

(b)  "Lump  sum  distribution"  de¬ 
fined.  For  purposes  of  this  section  the 
term  “lump  sum  distribution”  means  a 
lump  sum  distribution  defined  in  sec¬ 
tion  402(eK4)(A)  that  satisfies  the  re¬ 
quirements  of  section  402(e)(4)(C),  re¬ 
lating  to  the  aggregation  of  certain 
trusts  and  plans.  The  distribution  of 
an  annuity  contract  is  not  a  lump  sum 
distribution  for  purposes  of  this  sec¬ 
tion.  A  distribution  is  a  lump  sum  dis¬ 
tribution  for  purposes  of  this  section 
without  regard  to  the  election  de¬ 
scribed  in  section  402(e)(4KB). 

(c)  Amounts  payable  as  a  lump  sum 
distribution..  If  on  the  date  the  estate 
tax  return  is  filed,  an  amount  under  a 
qualified  plan  is  payable  with  respect 
to  the  decedent  as  a  lump  sum  distri¬ 
bution  (whether  at  the  election  of  a 
beneficiary  or  otherwise),  for  purposes 
of  this  section  the  amount  is  deemed 
paid  as  a  lump  sum  distribution  no 
later  than  on  such  date.  Accordingly, 
no  portion  of  the  amount  payable 
under  the  plan  is  excludable  from  the 
value  of  the  decedent’s  gross  estate 
under  §  20.2039-2.  If,  however,  the 
amount  payable  as  a  lump  sum  distri¬ 
bution  is  not.  in  fact,  thereafter  paid 
as  a  lump  sum  distribution,  there  shall 
be  allowed  a  credit  or  refund  of  any 
tax  paid  which  is  attributable  to  treat¬ 
ing  such  amount  as  a  lump  sum  distri¬ 
bution  under  his  paragraph.  Any  claim 
for  credit  or  refund  filed  under  this 
paragraph  must  be  filed  within  the 
time  prescribed  by  section  6511,  and 
must  provide  satisfactory  evidence 
that  the  amount  originally  payable  as 
a  lump  sum  distribution  is  no  longer 
payable  in  such  form. 

(d)  Filing  date.  For  purposes  of  para¬ 
graph  (c)  of  this  section,  “the  date  the 
estate  tax  return  is  filed”  means  the 
earlier  of— 

(1)  The  date  the  estate  tax  return  is 
actually  filed,  or 

(2)  The  date  nine  months  after  the 
decedent’s  death,  plus  any  extension 
of  time  for  filing  the  estate  tax  return 
granted  under  section  6081. 

§  20.2039-4  Lump  sum  distributions  from 
“qualified  plans”;  decedents  dying  after 
December  31,  1978. 

(a)  Limitation  on  section  2039(c)  ex¬ 
clusion.  This  section  applies  in  the 
case  of  a  decedent  dying  after  Decem¬ 
ber  31.  1978.  No  portion  of  a  lump  sum 
distribution  pai(l  or  payable  with  re¬ 
spect  to  a  decedent  under  a  plan  de¬ 
scribed  in  §  20.2039-2(b)  (1)  or  (2)  (a 
“qualified  plan”)  is  excluded  from  the 
value  of  the  decedent’s  gross  estate 
under  §  20.2039-2,  unless  the  recipient 
of  the  distribution  makes  the  election 
described  in  paragraph  (c)  of  this  sec¬ 
tion.  For  purposes  of  this  section,  an 
amount  is  payable  as  a  lump  sum  dis¬ 
tribution  under  a  plan  if.  on  the  date 
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the  estate  tax  return  is  filed  (as  deter¬ 
mined  under  §  20.2039-3(d)),  it  is  pay¬ 
able  as  a  lump  sum  distribution  at  the 
election  of  the  recipient  or  otherwise. 

(b)  "Lump  sum  distribution’’  de¬ 
fined.  For  purposes  of  this  section  the 
term  "lump  sum  distribution"  means  a 
lump  sum  distribution  defined  in  sec¬ 
tion  402(e)(4)(A)  that  satisfied  the  re¬ 
quirements  of  section  402(e)(4)(C),  re¬ 
lating  to  the  aggregation  of  certain 
trusts  and  plans.  The  distribution  of 
an  annuity  contract  is  not  a  lump  sum 
distribution  for  purposes  of  this  sec¬ 
tion.  A  distribution  is  a  lump  sum  dis¬ 
tribution  for  purposes  of  this  section 
without  regard  to  the  election  de¬ 
scribed  in  section  402(e)(4)(B). 

(c)  Recipient’s  section  402(.a)/403(.a) 
taxation  election.  No  portion  of  a 
lump  sum  distribution  paid  or  payable 
with  respect  to  a  decedent  under  a 
qualified  plan  is  excluded  from  the  de¬ 
cedent’s  gross  estate  unless  the  recipi¬ 
ent  of  the  distribution  irrevocably 
elects  to  treat  the  distribution  as— 

(1)  Taxable  under  section  402(a) 
without  regard  to  section  402(a)(2)  (in 
the  case  of  a  distribution  from  a  quali¬ 
fied  plan  described  in  §  20.2039- 
2(b)(1)).  or 

(2)  Taxable  under  section  403(a)  (in 
the  ca.se  of  a  distribution  under  a 
qualified  annuity  contract  described  in 
§20.2039-2(b)(2)). 

(d)  Method  of  election.  The  recipient 
of  a  lump  sum  distribution  shall  make 
the  section  402(a)/403(a)  taxation 
election  by  determining  the  income 
tax  liability  on  the  income  tax  return 
(or  amended  return)  for  the  taxable 
year  of  the  distribution  in  a  manner 
consistent  with  paragraph  (c)  (1)  or  (2) 
of  this  section. 

No  portion  of  the  value  of  a  lump 
sum  distribution  may  be  excluded 
from  the  decedent’s  gross  estate  under 
§  20.2039-2  until  evidence  that  the  re¬ 
cipient  has  made  the  section  402(a)/ 
403(a)  taxation  election  is  submitted 
to  the  district  director. 

(e)  Lump  sum  distribution  to  multi¬ 
ple  recipients.  In  the  case  of  a  lump 
sum  di.stribution  paid  or  payable 
under  a  qualified  plan  with  respect  to 
the  decedent  to  more  than  one  recipi¬ 
ent,  the  exclusion  under  §  20.2039-2 
applies  to  so  much  of  the  distribution 
as  is  paid  or  payable  to  a  recipient  who 
makes  the  section  402(a)/403(a)  tax¬ 
ation  election. 

(f)  Distributions  of  annuity  con¬ 
tracts  included  in  multiple  distribu¬ 
tions.  Notwithstanding  that  a  recipi¬ 
ent  makes  the  section  402(a)/403(a) 
taxation  election  w'ith  respect  to  a 
lump  sum  distribution  that  includes 
the  distribution  of  an  annuity  con¬ 
tract,  the  distribution  of  the  annuity 
contract  is  to  be  taken  into  account  by 
the  recipient  for  purposes  of  the  mul¬ 
tiple  distribution  rules  under  section 
402(e). 


<g)  Surviving  spouse’s  rollover  con¬ 
tribution  under  section  402{aX7). 

[Reserved] 

§20.2039-5  Annuities  under  individual  re¬ 
tirement  plans. 

(a)  Section  2039ie)  exclusion— il)  In 
general  In  the  case  of  a  decedent 
dying  after  December  31,  1976,  section 
2039  (e)  excludes  from  the  decedent’s 
gross  estate,  to  the  extent  provided  in 
paragraph  (c)  of  this  section,  the  value 
of  a  "qualifying  annuity”  receivable  by 
a  beneficiary  under  an  individual  re¬ 
tirement  plan.  The  term  "individual 
retirement  plan"  means— 

(1)  An  individual  retirement  account 
described  in  section  408(a), 

(ii)  An  individual  retirement  annuity 
described  in  section  408(b),  or 

(iii)  A  retirement  bond  described  in 
section  409(a). 

(2)  Limitations,  (i)  Section  2039(e) 
applies  only  with  respect  to  the  gross 
estate  of  a  decedent  on  whose  behalf 
the  individual  retirement  plan  was  es¬ 
tablished.  Accordingly,  section  2039(e) 
does  not  apply  with  respect  to  the 
estate  of  a  decedent  who  was  only  a 
beneficiary  under  the  plan. 

(ii)  Section  2039(e)  does  not  apply  to 
an  annuity  receivable  by  or  for  the 
benefit  of  the  decedent’s  estate.  For 
the  meaning  of  the  term  "receivable 
by  or  for  the  benefit  of  the  decedent’s 
estate,”  see  §  20.2042-l(b). 

(b)  Qualifying  annuity.  For  pur¬ 
poses  of  this  section,  the  term  "quali¬ 
fying  annuity”  means  an  annuity  con¬ 
tract  or  other  arrangement  providing 
for  a  series  of  substantially  equal  peri¬ 
odic  payments  to  be  made  to  a  benefi¬ 
ciary  for  the  beneficiary’s  life  or  over 
a  period  ending  at  least  36  months 
after  the  decedent’s  death.  The  term 
“other  arrangement”  includes  any  ar¬ 
rangement  arising  by  reason  of  the  de¬ 
cedent’s  participation  in  the  program 
providing  the  individual  retirement 
plan. 

Payments  shall  be  considered  “peri¬ 
odic”  if  under  the  contract  or  arrange¬ 
ment  payments  are  to  be  made  to  the 
beneficiary  at  regular  intervals.  If  the 
contract  or  arrangement  provides  op¬ 
tional  payment  provisions,  not  all  of 
which  provide  for  periodic  payments, 
payments  shall  be  considered  periodic 
only  if  an  option  providing  periodic 
payments  is  elected  not  later  than  the 
date  the  estate  tax  return  is  filed  (as 
determined  under  §  20.2039-3(d)).  Pay¬ 
ments  shall  be  considered  “substan¬ 
tially  equal”  even  though  the  amounts 
receivable  by  the  beneficiary  may 
vary.  Payments  shall  not  be  consid¬ 
ered  substantially  equal,  however,  if 
the  amounts  payable  to  the  benefici¬ 
ary  during  any  12-month  period  may 
exceed  40%  of  the  total  amount  pay¬ 
able  to  the  beneficiary,  determined  as 
of  the  date  of  the  decedent’s  death. 


(c)  Amount  excludable  from  gross 
estate— tl)  In  general  Except  as  de¬ 
scribed  in  subparagraphs  (2)  and  (3)  of 
this  paragraph,  the  amount  excluded 
from  the  value  of  the  decedent’s  gross 
estate  under  section  2039(e)  is  the 
entire  value  of  the  qualifying  annuity 
payable  under  the  Individual  retire¬ 
ment  plan. 

(2)  Excess  contribution.  In  any  case 
in  which  there  exists,  on  the  date  of 
the  decedent’s  death,  an  excess  contri¬ 
bution  (as  defined  in  section  4973(b)) 
with  respect  to  the  individual  retire¬ 
ment  plan,  the  amount  excluded  from 
the  value  of  the  decedent’s  gross 
estate  is  determined  under  the  follow¬ 
ing  formula: 


E  -  A  - 


where: 

E=the  amount  excluded  from  the  dece¬ 
dent’s  gross  estate  under  section  2039(e), 
A=the  value  of  the  qualifying  annuity  at 
the  decedent’s  death  (as  determined 
under  §§20.2031-1  and  20.2031-7 
through  20.2031—10), 

X=the  amount  which  is  an  excess  contribu¬ 
tion  at  the  decedent’s  death  (as  deter¬ 
mined  under  section  4973(b)). 

C=the  total  amount  contributed  by  or  on 
behaif  of  the  decedent  to  the  individual 
retirement  plan,  and 

R=the  total  of  amounts  paid  or  distributed 
from  the  individual  retirement  plan 
before  the  death  of  the  decedent  which 
were  either  includable  in  the  gross 
income  of  the  recipient  under  section 
408(d)(1)  and  represented  the  payment 
or  distribution  of  an  excess  contribution, 
or  were  payments  or  distributions  de¬ 
scribed  in  section  408(d)(4)  (relating  to  a 
returned  excess  contribution). 

(3)  Certain  section  403(bH8)  rollover 
contributions.  This  subparagraph  (3) 
applies  if  the  decedent  made  a  rollover 
contribution  to  the  individual  retire¬ 
ment  plan  under  section  403(b)(8).  and 
the  contribution  was  attributable  to  a 
distribution  under  an  annuity  contract 
other  than  an  annuity  contract  de¬ 
scribed  in  §  20.2039-2(b)(3).  If  such  a 
rollover  contribution  was  the  only  con¬ 
tribution  made  to  the  plan,  no  part  of 
the  value  of  the  qualifying  annuity 
payable  under  the  plan  is  excluded 
from  the  decedent’s  gross  estate  under 
section  2039(e).  If  a  contribution  other 
than  such  a  rollover  contribution  was 
made  to  the  plan,  the  amount  ex¬ 
cluded  from  the  decedent’s  gros.s 
estate  is  determined  under  the  formu¬ 
la  described  in  subparagraph  (2)  of 
this  paragraph,  except  that,  for  pur¬ 
poses  of  that  formula— 

X=the  amount  which  is  an  excess  contribu¬ 
tion  at  the  decedent’s  death  (as  deter¬ 
mined  under  section  4973(b)),  plus  the 
amount  which  was  a  rollover  contribu¬ 
tion  under  section  403(b)(8)  attributable 
to  a  distribution  under  an  annuity  con¬ 
tract  not  described  in  §  20.2039- 3(b)  (3). 
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(d)  Surviving  spouse's  rollover  con¬ 
tribution  under  section  402ia)(7). 

[Reserved] 

(e)  Example.  The  provisions  of  this 
section  may  be  illustrated  by  the  fol¬ 
lowing  example; 

A  established  an  individual  retire¬ 
ment  account  described  in  section  408 

(a)  on  January  1,  1976,  when  A  was 
age  65.  A’s  only  contribution  to  the  ac¬ 
count  was  a  rollover  contribution  de¬ 
scribed  in  section  402(aK5)(B)(i).  The 
part  of  the  trust  agreement  governing 
distributions  from  the  account  pro¬ 
vided  that  A  could  at  any  time  elect  to 
have  his  interest  in  the  account  dis¬ 
tributed  to  him  in  one  of  following 
methods: 

(DA  single  sum  payment  of  the  ac¬ 
count; 

(2)  Equal  or  substantially  equally 
semi-annual  payments  over  A’s  life¬ 
time.  or 

(3)  Equal  or  substantially  equal 
semi-annual  payments  over  the  joint 
lives  of  A  and  A’s  spouse. 

The  trust  agreement  further  pro¬ 
vided  that  although  semi-annual  pay¬ 
ments  had  commenced  under  option 
(2)  or  (3 >,  A  (or  A’s  desiginated  benefi¬ 
ciary  or  surviving  spouse)  could,  by 
written  notice  to  the  trustee,  receive 
all  or  a  part  of  the  balance  remaining 
in  the  account. 

A  elected  option  (3)  and  the  first 
semi-annual  payment  w'as  made  to  A 
on  July  1.  1976.  On  December  20,  1978, 
A  died  survived  by  A’s  spouse.  The 
amount  remaining  in  the  account  will 
be  excluded  from  the  value  of  A’s 
gross  estate  under  section  2039(e)  if 
A’s  surviving  spouse,  as  of  the  date  the 
estate  tax  return  is  filed,  no  longer 
may  elect  under  the  trust  agreement 
to  receive  without  limitation  all  or 
part  of  the  balance  remaining  in  the 
account,  and  the  balance  is  otherw  ise 
payable  in  the  form  of  a  qualifying  an¬ 
nuity. 

Gift  Tax  Regulations 

[26  CFR  PART  25] 

Par.  5.  Section  25.2517-1  is  amended 
by  revising  paragraph  (b)(1)  (iii)  and 
(iv),  by  adding  a  new  paragraph 
(bXlKv)  and  a  new  paragraph 

(b) (lK\i)  by  revising  the  third  sen¬ 
tence  in  paragraph  (b)(2),  by  revising 
so  much  of  paragraph  (c)(1)  as  pre¬ 
cedes  Example  (1),  and  by  adding  a 
new^  paragraph  (d).  These  revised  and 
addl'd  proiisions  read  as  follow's: 

§  25.2517-1  Employees’  annuities. 

•  •  •  •  • 

(b)  Annuities  or  other  payments  to 
which  section  2517  applies.  (1)  *  *  * 

(iii)  A  retirement  annuity  contract 
purchased  for  an  employee  by  an  em¬ 
ployer  which  is  an  organization  re¬ 
ferred  to  in  section  170(b)(1)(A)  (ii)  or 


(vi)  or  which  is  a  religious  organization 
(other  than  a  trust)  and  is  exempt 
from  tax  under  section  501(a); 

(iv)  With  respect  to  calendar  years 
after  1965,  an  annuity  under  chapter 
73  of  title  10  of  the  United  States 
Code  (10  U.S,C.  1431,  et  seq.); 

(V)  With  respect  to  transfers  made 
after  December  31.  1976,  an  individual 
retirement  account  described  in  sec¬ 
tion  408(a),  an  individual  retirement 
annuity  described  in  section  408(b),  or 
a  retirement  bond  described  in  section 
409(a)  (an  “individual  retirement 
plan’’);  or 

(vi)  With  respect  to  transfers  made 
after  December  31,  1962,  a  bond  pur¬ 
chase  plan  described  in  section  405. 

(2)  •  *  •  For  purposes  of  this  section, 
the  term  “employee”  includes  a 
former  employee,  and  in  the  case  of  an 
individual  retirement  plan  described  in 
subparagraph  (l)(v)  of  this  paragraph, 
means  the  individual  for  whose  benefit 
the  plan  w^as  established  or  purchased. 
«  •  • 

(c)  Limitation  on  amount  excludable 
from  gift.  (1)  In  the  case  of  a  plan  or 
annuity  contract  described  in  para¬ 
graph  (b)(1)  (i),  (ID,  (iii)  or  (vi)  of  this 
section,  if  an  annuity  or  other  pay¬ 
ment  payable  thereunder  is  attributa¬ 
ble  to  payments  or  contributions  made 
by  both  the  employee  and  the  employ¬ 
er,  the  exclusion  is  limited  to  that  pro¬ 
portion  of  the  value  on  the  date  of  the 
gift  (see  paragraph  (a)(1)  of  this  sec¬ 
tion)  of  the  annuity  or  other  payment 
which  the  employer’s  contribution  (or 
a  contribution  made  on  the  employer’s 
behalf)  to  the  plan  on  the  employee’s 
account  bears  to  the  total  contribu¬ 
tions  to  the  plan  on  the  employee’s  ac¬ 
count.  In  applying  this  ratio— 

(i)  Payments  or  contributions  made 
by  the  employer  tow'ard  the  purchase 
of  an  annuity  contract  described  in 
paragraph  (b)(lKiii)  of  this  section  are 
considered  to  be  employee  contribu¬ 
tions  to  the  extent  that  the  contribu¬ 
tions  are  not,  or  were  not,  excludable 
from  the  employee’s  gross  income 
under  section  403(b). 

(ii)  For  transfers  made  before  Janu¬ 
ary  1,  1977,  payments  or  contributions 
made  to  a  plan  described  in  paragraph 
(b)(1)  (i),  (ii)  or  (vi)  of  this  section  on 
behalf  of  an  individual  while  the  indi¬ 
vidual  was  self-employed  within  the 
meaning  of  section  401(c)(1)  with  re¬ 
spect  to  the  plan  are  considered  pay¬ 
ments  or  contributions  made  by  the 
employee. 

(iii)  For  transfers  made  after  Decem¬ 
ber  31,  1976,  how'ever,  payments  or 
contributions  made  under  a  plan  de¬ 
scribed  in  paragraph  (b)(1)  (i).  (ii)  or 
(vi)  of  this  section  on  behalf  of  such  a 
self-employed  individual  are  consid¬ 
ered  employer  contributions  to  the 
extent  that  they  are,  or  were,  deduct¬ 
ible  under  section  404  or  405(c),  and 
are  considered  employee  contributions 


to  the  extent  that  they  are  not,  or 
were  not,  so  deductible. 

(iv)  In  the  case  of  a  plan  described  in 
paragraph  (b)(1)  (i)  or  (ii)  of  this  sec¬ 
tion,  a  rollover  contribution  described 
in  section  402(a)(5),  403(a)(4), 

408(dK3)(A)(ii)  or  409(b)(3)(C)  is  con¬ 
sidered  an  amount  contributed  by  the 
employer. 

(V)  In  the  case  of  an  annuity  con¬ 
tract  described  in  paragraph  (b)(l)(iii) 
of  this  section,  a  rollover  contribution 
described  in  section  403(b)(8)  is  consid¬ 
ered  an  amount  contributed  by  the 
employer. 

(vi)  In  the  case  of  a  plan  described  in 
paragraph  (b)(1)  (i),  (iii)  or  (vi)  of  this 
section,  an  amount  includable  in  the 
gross  income  of  an  employee  under 
section  1379(b)  (relating  to  sharehold¬ 
er-beneficiaries  under  certain  plans)  is 
considered  an  amount  paid  or  contrib¬ 
uted  by  the  employee. 

(vii)  In  the  case  of  an  annuity  de¬ 
scribed  in  paragraph  (b)(l)(iv)  of  this 
section,  amounts  paid  or  contributed 
by  the  employee  include  only  amounts 
deposited  by  the  employee  under  sec¬ 
tion  1438  or  1452(d)  of  ‘Title  10  of  the 
United  States  Code. 

The  application  of  this  paragraph 
may  be  illustrated  by  the  following  ex¬ 
amples,  none  of  which  involves  em¬ 
ployees  within  the  meaning  of  section 
401(c)(1): 

•  •  •  •  • 

(d)  Exemption  of  annuity  interest 
created  by  community  property  laws— 
(1)  /n  general.  An  employee’s  transfer 
of  benefits  attributable  to  either— 

(1)  Contributions  or  payment-?  made 
by  an  employer  or  former  employer  on 
the  employee’s  behalf  to  a  trust,  annu¬ 
ity  contract  or  bond  purchase  plan  de¬ 
scribed  in  paragraph  (b)(l)(i),  (ii),  (iii) 
or  (vi)  of  this  section,  or 

(il)  Contributions  or  payments  made 
by  the  employee  to  an  individual  re¬ 
tirement  plan  described  in  paragraph 
(b)(l)(v)  of  this  section, 
will  not  be  considered  a  transfer  by 
the  epriployee’s  spouse  to  the  extent 
the  spouse’s  interest  in  the  transferred 
benefits  is  also  attributable  to  such 
contributions  or  payments  and  arises 
solely  by  reason  of  the  spouse’s  inter¬ 
est  In  community  income  under  the 
community  property  laws  of  a  State. 

(2)  Limitation.  The  exemption  de¬ 
scribed  in  subparagraph  (1)  of  this 
paragraph  does  not  apply  in  the  case 
of  an  employee’s  transfer  of  benefits 
payable  under  a  trust,  annuity  con¬ 
tract  or  bond  purchase  plan  described 
in  paragraph  (b)(l)(i),  (ii),  (iii)  or  (vi) 
of  this  section  to  the  extent  such 
benefits  are  attributable  to  contribu¬ 
tions  or  payments  made  by  the  em¬ 
ployee.  For  purposes  of  the  limitation 
described  in  this  subparagraph— 

(i)  Employer  contributions  toward 
the  purchase  of  an  annuity  contract 
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described  in  paragraph  (bXlKiii)  of 
this  section,  to  the  extent  not  exclud¬ 
able  from  the  employee’s  gross  income 
under  section  403(b).  are  considered 
employee  contributions. 

(ii)  In  the  case  of  a  plan  described  in 
paragraph  (bXlKi),  (ii)  or  (vi)  of  this 
section,  contributions  or  payments 
made  on  behalf  of  an  individual  while 
the  individual  was  self-employed 
within  the  meaning  of  section 
401(c)(1)  with  respect  to  the  plan  are 
considered  employer  contributions  to 
the  extent  they  are,  or  were,  deduct¬ 
ible  under  section  404  or  405(c)  and 
are  consicfered  employee  contributions 
to  the  extent  they  are  not,  or  were 
not.  so  deductible. 

(iii)  In  the  case  of  a  plan  described 
in  paragraph  (b)(l)(i)  or  (ii)  of  this 
section,  a  rollover  contribution  de¬ 
scribed  in  section  402(aK5),  403(aK4), 
408(d)(3)(A)(ii)  or  409(b)(3KC)  is  con¬ 
sidered  an  employer  contribution. 

(iv)  In  the  case  of  an  annuity  con¬ 
tract  described  in  paragraph  (b)(l)(iii) 
of  this  section,  a  rollover  contribution 
described  in  section  403(b)(8)  is  consid¬ 
ered  an  employer  contribution. 

(3)  Effective  date.  Section  2517(c) 
and  this  paragraph  apply  to  transfers 
made  after  December  31,  1976. 

Jerome  Kurtz, 

Commissioner  of  Internal  Revenue. 

fFR  Doc.  79-6391  Piled  3-7-79;  8:45  ami 


(4810-31 -M] 

Bureau  of  Akehol,  Tobacco  and  Firearmc 
(27  CFR  Parts  47,  178  and  179] 

[Notice  Nos.  321  and  322] 

FIREARMS  REGULATIONS 
WiHidrawal  of  Notica*  of  Proposed  Rulemaking 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATP). 

ACTTION:  Withdraw'al  of  Notices  of 
Proposed  Rulemaking. 

SUMMARY:  The  purpose  of  this  doc¬ 
ument  is  to  announce  that  Federal 
Register  Notices  78-3^1  and  78-322 
(43  FR  11800  and  43  FR  11803,  respec¬ 
tively)  in  which  ATF  published  pro- 
po.sed  amendments  to  27  CFR  Parts 
47,  178  and  179  regarding  firearms  are 
withdrawn.  Those  notices  covered  a 
wide  variety  of  subject  matters.  Those 
generating  the  most  comments  would 
have  required  quarterly  reports  to  be 
filed  by  licensees  concerning  firearms 
manufactured  and  disposed  of.  and 
that  each  firearm  have  a  unique  serial 
number.  These  proposals  are  being 
withdrawn  and  ATP  does  not  intend  to 
consider  them  again  in  the  fore.seeable 
future.  The  other  proposals  being 
withdrawn  will  continue  to  be  re¬ 
viewed  and  ATP  w'lll  consider  whether 
some  or  all  of  them  should  be  repro- 
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posed  in  the  same  or  modified  form. 
The  Department  particularly  wants 
the  newly  appointed  Director  of  ATP 
to  review  these  various  proposals. 

SUPPLEMENTARY  INFORMATION 

Notice  No.  321 

Quarterly  Reports.  The  Bureau  origi¬ 
nally  proposed  a  requirement  that  all 
licensees  submit  quarterly  reports  of 
all  firearms  dispositions  between  li¬ 
censees.  i.e.,  manufacturers,  wholesal¬ 
ers  and  dealers;  quarterly  reports  by 
retailers  of  firearms  sold,  without 
identifying  the  names  or  addresses  of 
non-licensee  purchasers;  and  quarterly 
reports  of  firearms  manufactured. 
These  regulations  w'ere  designed  to 
provide  the  Bureau  and  other  law  en¬ 
forcement  agencies  with  information 
which  would  make  it  possible  to  trace 
more  efficiently  firearms  used  in 
crimes  as  well  as  assist  ATP  in  identi¬ 
fying  those  licensees  who  may  be  the 
source  of  w^eapons  used  in  crimes. 

ATP  received  approximately  345,000 
comments  on  these  proposals.  While 
support  was  received  from  various  law 
enforcement  and  other  organizations, 
the  overwhelming  number  of  com¬ 
ments  were  negative.  In  addition,  the 
Congress  indicated  strong  opposition 
to  these  regulations  and  voted  to  pro¬ 
hibit  the  use  of  appropriated  funds  for 
their  implementation.  For  these  rea¬ 
sons  the  regulations  are  being  with¬ 
drawn. 

Unique  Serial  Number.  The  Bureau 
originally  proposed  a  system  of  unique 
serial  numbers  for  all  firearms  import¬ 
ed  and  manufactured.  After  reviewing 
all  the  comments,  the  Bureau  believes 
the  system  proposed  would  require 
substantial  modification.  Questions 
were  raised  as  to  whether  the  benefits 
of  the  system  as  proposed  justified  the 
costs  involved.  In  addition,  an  impor¬ 
tant  benefit  of  this  proposal  was  sim¬ 
plification  of  the  processing  of  the 
quarterly  reports  which  are  being 
withdrawn.  Also,  Congressional  oppo¬ 
sition  to  this  proposal  was  reflected  in 
the  prohibitory  language  referred  to 
above.  For  all  these  reasons,  the 
Bureau  is  withdrawing  these  propos¬ 
als. 

Theft  Reports.  The  Bureau  originally 
proposed  that  all  licensees  be  required 
to  report  thefts  of  firearms.  There 
were  substantially  fewer  negative  com¬ 
ments  to  this  proposal.  ATP  will  con¬ 
tinue  to  study  the  need  for  this  regula¬ 
tion  as  well  as  develop  more  precise  es¬ 
timates  for  the  cost  to  ATF  for  using 
the  data  from  the  reports. 

Notice  No.  322 

This  notice  contained  a  variety  of 
proposals  including  the  following; 

1.  Importers  and  certain  military 
members  of  the  Armed  Forces  would 
be  required  to  submit  a  revised  form 
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for  authorization  to  import  or  bring 
firearms  into  the  United  States; 

2.  Owners  of  certain  National  Fire¬ 
arms  Act  (NPA)  firearms  would  be  re¬ 
quired  to  submit  a  designated  form  for 
authorization  to  transport  their  NFA 
firearms  in  interstate  or  foreign  com¬ 
merce  instead  of  submitting  letters  re¬ 
quests; 

3.  A  Federal  firearms  licensee  would 
be  required  to  report  by  telephone  in¬ 
formation  on  firearms  receipts  and  dis¬ 
position  when  requested  by  ATP; 

4.  Dealers  would  be  allowed  to 
return  firearms  for  repair  or  replace¬ 
ment  to  the’ manufacturer  or  importer 
without  having  to  obtain  a  copy  of  the 
manufacturer’s  or  importer’s  license. 

The  Bureau  will  consider  whether 
the  various  proposed  changes  in  this 
notice  should  be  reproposed  in  a 
future  notice. 

Signed:  February  26,  1979. 

G.  R.  Dickerson, 
Director,  Bureau  of  Alcohol. 

Tobacco  and  Firearms. 

Approved:  February  26,  1979. 

Richard  J.  Davis, 

Assistant  Secretary 
(Enforcement  and  Operations). 

(PR  Doc.  79^  6372  Filed  3-1-79;  8:45  ami 


[4310-05-M] 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamalion  and 
Enforcemenl 

[30  CFR  Chapter  VH) 

SURFACE  COAL  MINING  AND  RECLAMATION 
OPERATIONS  PERMANENT  REGULATORY 
PROGRAM 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior. 
Washington,  D.C.  20240. 

ACTION:  Petition  to  Amend  30  CFR 
Part  705  Concerning  Restrictions  of 
Financial  Interests. 

SUMMARY:  The  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
seeks  public  comment  on  a  petition  for 
certain  amendments  to  regulations 
found  in  30  CFR  Part  705  relating  to 
financial  interest  restrictions  for  em¬ 
ployees  of  State  surface  mining  regu¬ 
latory  authorities.  The  proposed 
amendments  are  to  alter  the  defini¬ 
tions  of  “employee”  and  “indirect  fi¬ 
nancial  interest.” 

DATES:  Comments  must  be  received 
by  April  2,  1979,  at  the  addresses 
below  by  no  later  than  5  P.M. 

ADDRESSES:  Written  comments 

must  be  mailed  to:  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interi¬ 
or.  P.O.  Box  7267,  Benjamin  FYanklin 
Station,  Washington.  D.C.  20044;  or  be 
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hand  delivered  to:  Office  of  Surface 
Mining,  Room  120,  U.S.  Department 
of  the  Interior,  South  Building,  1951 
Constitution  Avenue,  N.W.  Washing¬ 
ton,  D.C.  20240. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Carl  C.  Close,  Assistant  Director  for 

State  and  Federal  Programs,  Office 

of  Surface  Mining,  U.S.  Department 

of  the  Interior,  Washington,  D.C. 

20240  (202)  343-4225. 

SUPPLEMENTARY  INFORMATION: 
On  October  20,  1977,  OSM  published 
rules  to  implement  the  Restrictions  of 
Financial  Interests  for  State  and  Fed¬ 
eral  Elmployees  (42  FR  56060).  A  peti¬ 
tion  to  amend  Part  705  has  been  sub¬ 
mitted  to  OSM  by  the  National  Wild¬ 
life  Federation,  Colorado  Open  Space 
Council.  Council  of  Southern  Moun¬ 
tains,  Save  Our  Cumberland  Moun¬ 
tains  and  Save  Our  Mountains,  Inc.  (A 
copy  of  this  petition  is  appended  to 
this  notice  as  Appendix  A).  The  peti¬ 
tion  published  herein  seeks  to  amend 
certain  definitions  set  forth  in  705.5  to 
30  CFR.  The  basic  position  of  petition¬ 
ers  is  that  granting  exemptions  to 
members  of  boards  or  commissioners 
who  represent  multiple  interests  is 
contrary  to  Congressional  intent,  as 
stated  in  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  (Pub.  L. 
95-87)  and  circumvents  the  purpose  of 
Section  517(g)  of  the  Act.  Citing  the 
same  reasons,  petitioners  are  seeking 
to  have  the  definition  of  a  prohibited 
"indirect  interest”  broadened.  OSM 
seeks  public  comment  as  to  whether 
the  changes  requested  in  this  petition 
should  be  granted  in  whole  or  part. 

PUBLIC  COMMENT  PERIOD:  The 
comment  period  on  the  petition  will 
extend  until  April  2,  1979.  All  written 
comments  must  be  received  at  the  ad¬ 
dresses  given  above  by  5  P.M.  on  Com¬ 
ments  received  after  that  hour  will  not 
be  considered  or  included  in  the  ad¬ 
ministrative  record  on  this  petition. 
The  Office  cannot  insure  that  written 
comments  received  or  delivered  during 
the  comment  period  to  any  other  loca¬ 
tions  than  specified  above  will  be  con¬ 
sidered  and  included  in  the  adminis¬ 
trative  record  on  this  petition. 

AVAILABIUTY  OP  COPIES:  In  addi¬ 
tion  to  its  publication  here  as  Appen¬ 
dix  A.  copies  of  the  petition  and  copies 
of  30  CFR  Part  705  are  available  for 
inspection  and  may  be  obtained  at  the 
following  offices: 

OSM  Headquarters,  Department  of 
the  Interior,  South  Building  Room 
120,  1951  Constitution  Avenue,  N.W., 
Washington.  D.C.  20240  (202)  343- 
4728. 

OSM  Region  I,  First  Floor.  Thomas 
Hill  Building,  950  Kanawha  Boule¬ 
vard,  East  Charleston,  W.VA.  25301; 
(304)  342-8125. 
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OSM  Region  II,  530  Gay  Street. 
S.W.,  Suite  500,  Knoxville,  Tenn, 
37902;  (615)  637-8060. 

OSM  Region  III,  Federal  Building 
and  U.S.  Courthouse.  46  East  Ohio 
Street,  Indianapolis,  IN  46204;  (317) 
269-2609. 

OSM  Region  IV,  818  Grand  Avenue, 
Scarritt  Building.  5th  Floor  Kansas 
City.  Missouri  64106;  913-758-2193, 

OSM  Region  V,  Post  Office  Build¬ 
ing,  1823  Stout  Street,  Denver,  CO; 
80205,  303-837-5511. 

Dated:  February  22,  1979. 

Walter  N.  Heine, 

Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

APPENDIX  A 

PETITION  FOR  RULEMAKING,  OFFICE  OF  SURFACE 
MINING 

Submitted  by  National  Wildlife  Federation, 

Colorado  Open  Space  Council,  Council  of 

Southern  Mountains,  Save  Our  Cumber¬ 
land  Mountains  and  Save  Our  Mountains. 

Inc. 

December  15, 1978 

Pursuant  to  the  Administrative  Procedure 
Act,  5  U.S.C.  $553<e),  the  Surface  Mining 
Act  of  1977  (hereinafter,  the  Act),  30  U.S.C. 
§§  1211(c)(2)  and  (g),  and  regulations  of  the 
Office  of  Surface  Mining  (hereinafter. 
OSM).  30  C.F.R.  S  700.12,  National  Wildlife 
Federation,  Colorado  Open  Space  Council, 
Council  of  Southern  Mountains,  Save  Our 
Cumberland  Mountains  and  Save  Our 
Mountains,  Inc.  (hereinafter.  Petitioners) 
petition  the  Director,  OSM,  for  certain 
amendments  to  regulations  found  at  30 
C.F.R  §705  related  to  conflicts  of  interest 
among  employees  of  state  surface  mining 
regulatory  authorities.  The  proposed 
amendments  aim  to  conform  that  provision 
of  OSM's  regulations  defining  "employee” 
to  the  clear  dictate  of  the  Surface  Mining 
Act,  30  U.S.C.  S  1267(g),  and  to  alter  the 
definition  of  “indirect  financial  interest”  to 
reflect  judicial  precedent  interpreting  that 
phrase.  Petitioners  seek  these  changes  to 
prevent  evasion  of  the  Act's  conflict  of  in¬ 
terest  provisions  now  possible  under  the 
current  regulatory  language. 

Petitioner  National  Wildlife  Federation, 
the  nation's  largest  private  conservation  as¬ 
sociation,  is  committed  to  the  wise  and  pro¬ 
ductive  management  of  the  nation's  natural 
resources.  NWF  has  a  demonstrated  and 
continuing  interest  in  the  proper  implemen¬ 
tation  of  the  Surface  Mining  Act  of  1977. 

Petitioner  Colorado  Open  Space  Council 
is  a  non-profit  public  membership  corpora¬ 
tion  comprised  of  twenty-seven  Colorado  or¬ 
ganizations  active  in  the  fields  of  environ¬ 
mental  protection,  recreation  and  public 
health.  COSC  has  b<?en  intensively  involved 
in  mining  issues  in  Colorado  since  the 
1960's. 

Petitioner  Council  of  Southern  Mountains 
is  a  Virginia-based  community-oriented, 
non-profit  organization.  The  Council's  mem¬ 
bership  includes  active  and  retired  or  dis¬ 
abled  miners,  as  well  as  citizens  who  are  af¬ 
fected  by  the  suface  mining  of  coal  in  cen¬ 
tral  Appalachia. 

Petitioner  Save  Our  Cumberland  Moun¬ 
tains  is  a  state- wide  citizens  organisation 


dedicated  to  the  effective  control  and  regu' 
lation  of  surface  mining  in  Tennessee. 

Petitioner  Save  Our  Mountains,  Inc.  is  a 
non-profit  environmental  organization  con¬ 
cerned  with  the  effects  of  surface  mining  in 
the  State  of  West  Virginia  and  the  proper 
enforcement  of  state  and  federal  surface 
mining  statutes. 

I.  The  Proposed  Amendments 

Petitioners  request  promulgation  of  the 
following  changes  in  OSM's  conflict  of  in¬ 
terest  regulations,  30  C.P.R.  §  705: 

(1)  Amend  the  definition  of  "employees," 
30  CFR  §705.5,  to  eliminate  the  exception 
created  there  for  “members  of  advisory 
boards  or  commissions  established  in  ac¬ 
cordance  with  state  law  or  regulations  to 
represent  multiple  interests.  .  .  .” 

(2)  Amend  the  definition  of  "indirect  fi¬ 
nancial  interest”  as  follow's: 

Indirect  financial  interest  means: 

(1)  OwTiership  or  part -ownership  of  or  em¬ 
ployment  by  a  firm  or  business  that  is  a  sub¬ 
sidiary  or  affiliate  of  a  coal  mining  oper¬ 
ation  or  which  controls,  is  controlled  by.  or 
is  under  common  control  with,  a  coal  mining 
operation: 

(2)  Ownership  or  part  ownership  of.  or 
emplojTnent  by,  a  firm  or  business  that  de¬ 
rives  a  significant  portion  of  its  income 
(more  than  10%)  from  contracts  with  firms 
or  businesses  involved  in  coal  mining  oper¬ 
ations; 

(3)  Benefits  reaped  by  the  employee  of 
the  direct  or  indirect  Interests  (as  described 
in  (1)  and  (2)  above  or  as  described  for 
direct  financial  interests)  held  by  his  or  her 
spouse,  minor  child,  or  other  relatives,  in¬ 
cluding  in-laws,  residing  in  the  employee's 
home. 

(4)  For  purposes  of  this  provision,  owner¬ 
ship  of  shares  in  mutual-funds  or  other  sim¬ 
ilar  diversified  investment  funds  that  have 
interests  in  coal  or  coal-related  firms  does 
not  contitute  a  prohibited  indirect  interest. 

II.  Reasons  Why  This  Petition  Should  Be 
Granted 

A.  Elimination  of  Definitional  Exception. 
Under  current  OSM  regulations,  the  con¬ 
flict  of  interest  prohibitions  of  the  Surface 
Mining  Act  cover  all  state  regulatory  au¬ 
thority  employ^  and  all  commission  or 
board  members  “performlingl  decisionmak¬ 
ing  functions  for  the  State  Regulatory  Au¬ 
thority,  except  if  such  commissions  or 
boards  were  established  in  accordance  with 
state  law  or  regulations  to  represent  multi¬ 
ple  interests.  .  .  .”  30  C.F.R.  §  705.5.  This  ex¬ 
ception  is  not  countenanced  by  the  Surface 
Mining  Act  and  has  resulted  in  the  perpet¬ 
uation  of  state  practices  contrary  to  that 
law's  clear  dictate. 

The  terms  of  the  Act  are  unequivocal: 

No  employee  of  the  state  regulatory  au- 
thoiity  performing  any  function  or  duty 
under  ihis  Act  shall  have  a  direct  or  indirect 
interest  in  any  underground  or  surface  coal 
mining  operation.  (30  U.S.C.  §  1267(g).] 

In  enacting  this  broad  prophylactic  provi¬ 
sion  of  the  Act,  Congress  clearly  intended  to 
guard  against  the  possibility  that  regulatory 
decisions— such  as  the  decision  to  grant  or 
deny  a  permit  or  the  decision  to  issue  en¬ 
forcement  notices  or  orders— would  be  made 
by  individuals  attached  to  the  coal  mining 
industry  or  who  might  benefit  financially, 
even  if  indirectly,  from  any  (x>al  mining  op¬ 
eration.  As  first  proposed  in  1976,  the  statu¬ 
tory  provision  would  have  permitted  em¬ 
ployees  to  own  up  to  100  shara  of  eommon- 
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ly  tnded  coal  company  stock.'  yet  by  the 
time  the  Act  became  law,  even  that  limited 
exception  had  been  eliminated.  Since  Con¬ 
gress  itself  refused  to  grant  any  exceptions 
to  the  Act’s  absolute  prohibition,  it  surely 
did  not  intend  that  OSM  should  do  so.  Yet, 
OSM  has  done  exactly  that. 

OSM's  stated  justification  for  exempting 
“multi-interest  boards”  is  “to  avoid  dismem¬ 
bering  boards  or  commissions  composed  in 
such  a  manner  as  to  represent  divergent  in¬ 
terests."  «  PR  56061  (Oct.  20.  1977).  While 
petitioners  can  understand  OSM’s  concern 
for  existing  state  structures,  the  simple  fact 
is  that  Congress  anticipated— indeed,  in¬ 
tended— that  boards  or  commissions  whose 
members’  “divergent  interests”  are  directly 
or  indirectly  related  to  coal  mining  would  be 
“dismembered.”  Particularly  since  states 
will  soon  be  amending  their  laws  and  regula¬ 
tions  to  assume  responsibility  under  the 
permanent  surface  mining  program,  OSM 
should  now  amend  its  own  regulations  to 
insure  full  compliance  with  the  Act  by  state 
agencies. 

Petitioners’  concern  with  these  regula¬ 
tions  is  not  an  academic  one.  The  failure  of 
OSM  to  promulgate  regulations  consistent 
with  the  Act  has  resulted  in  the  perpetua¬ 
tion  of  relationships  between  state  decision¬ 
makers  and  coal  operators  that  Congress 
meant  to  proscribe.  In  West  Virginia,  the 
Reclamation  Board  of  Review  hears  appeals 
from  persons  aggrieved  by  orders  of  the  Di¬ 
rector  of  the  Department  of  Natural  Re- 
soui-ces,  including  orders  denying  (X)al 
mining  permits  or  enforcing  mining  regula¬ 
tions.'  By  statute,  one  of  the  members  of 
the  Board  is  to  be  a  “representative  of  coal 
surface  mine  operators.”  In  addition,  at  the 
present  time,  petitioners  are  informed,  and 
believe,  two  of  the  remaining  four  Board 
members  possess  indirect  interests  in  coal 
mining  operations  by  association  with  con¬ 
sulting  firms  whose  clients  include  compa¬ 
nies  engaged  in  surface  mining  in  West  Vir¬ 
ginia. 

In  Tennejssee,  two  members  of  the  Recla¬ 
mation  Review  Board  are,  by  statute,  “rep¬ 
resentatives  of  the  mining  industries.’’*  At 
the  current  time  one  of  the  positions  is 
filled  by  the  owner  of  a  coal  operation  and 
the  other  by  the  general  manager  of  a  land- 
holding  corporation  that  leases  substantial 
tracts  of  land  for  coal  operations. 

In  Colorado,  the  Mined  Land  Reclamation 
Board,  which  has  sole  responsiblity  for  the 
issuance  of  mining  permits  and  for  all  en¬ 
forcement  action,  also  contains  members 
with  significant  tics  to  firms  engaged  in  coal 
operations.'  Of  the  seven  members  on  the 


'See,  121  Cong.  Rec.  6786  (March  17. 
1975):  121  Cong.  Rec.  7046  (March  18.  1975). 

'The  Board  is  created  pursuant  to  Chap¬ 
ter  20.  Article  6,  Chapter  27  of  the  West  Vir¬ 
ginia  Code. 

'Tennessee  Code  Annotated.  §58-1566. 
The  statute  also  provides  “•  •  •  that  no 
member  of  the  Board  shall  participate  in  a 
ca.se  in  which  the  firm  or  organization 
whicli  he  represents  or  is  employed  or  has 
direct  substantial  financial  interest  is  in¬ 
volved.”  Isic]  T.C.A.  58-1556(4).  This  limited 
basis  for  disqualification  in  the  statute 
clearly  conflicts  with  the  broad  standard 
mandated  by  the  Federal  Act. 

'The  Colorado  Act  requires  that  “two 
individuals  *  *  *  [on  the  Board  have]  sub¬ 
stantial  experience  in  the  mining  industry.” 
Colo.  Revised  Statutes,  §34-32-105.  While 
not  facially  invalid  under  the  Surface 
Mining  Act,  the  appointment  of  persons  at- 


Board.  one  is  legal  counsel  to  a  major  Colo¬ 
rado  coal-mining  corporation,  while  another 
is  a  reclamation  specialist  for  a  hard-rqck 
mining  firm  associated  with  one  of  the  na¬ 
tion’s  largest  coal  corapaniet. 

It  was  precisely  such  connections  between 
the  state  authorities  and  the  coal  operations 
they  regulated  that  Congress,  for  obvious 
reasons,  meant  to  prohibit  under  the  Act. 
See  House  Debates  121  Cong.  Rec.  6786-6788 
(Idarch  17.  1975);  121  Cong.  Rec.  7046 
(March  18.  1975).  The  exception  now  con¬ 
tained  in  C^M’s  rules  that  permits  the  con¬ 
tinuation  of  such  proscribed  financial  con¬ 
nections  has  no  basis  in  the  Act  and  should 
be  stricken. 

B.  Definition  of  Indirect  Interest  Congr^- 
sional  concern  for  the  impartiality  of  state 
regulatory  authority  action  reached  beyond 
those  cases  where  the  authority’s  decision 
would  be  made  by  an  individual  who  had  a 
direct  ownership  or  emplo3rment  interest  in 
a  (x>al  operation.  Congress  recognized  that 
other  interests  could  also  taint  the  process. 
Obvious  examples  are  the  consulting  engi¬ 
neer  who  prepares  permit  applications,  the 
attorney  w'ho  represents  coal  operators  in 
court,  the  truck  dealer  who  sells  equipment 
to  coal  operators,  or  the  employee  of  a  firm 
that,  although  ostensibly  a  separate  entity, 
in  fact  controls  or  is  controlled  by  a  coal 
company.  While  none  of  these  persons  may 
actually  own  a  coal  operation  or  be  a  sala¬ 
ried  employee  of  a  coal  company,  their 
stake  in  the  continuing  prosperity  of  sur¬ 
face  coal  mining  operations  is  substantial. 
Such  financial  connections  fall  into  the  cat¬ 
egory  of  “indirect  interests.”  which  are  also 
strictly  proscribed  by  the  Act.* 

The  purposes  behind  this  prohibition  are 
clear.  The  owner  of  a  firm  connected  to  coal 
operations  has  an  obvious  financial  interest 
in  coal  mining,  since  his  income  may  rise  or 
fall  with  the  fortunes  of  coal  operators.  An 
employee  in  a  firm  connected  to  coal  mining 
has  similar  Interests;  in  addition,  the  em¬ 
ployee  could  well  be  subject  to  his  employ¬ 
er’s  influence— either  through  persuasion  or 
intimidation. 

Despite  Congressional  concern  for  the 
ramifications  of  indirect  financial  interests 
and  the  obvious  potential  for  abuse  if  inad¬ 
equate  restrictions  are  placed  on  such  inter¬ 
ests,  OSM  has  limited  its  definition  of  “indi¬ 
rect  interests”  to  those  created  by  family 
ties.  While  this  is  surely  one  type  of  pro¬ 
scribed  indirect  interest,  by  restricting  the 
definition  to  only  such  connections  OSM 


tached  to  the  mining  industry  violates  §517; 
30  U.S.C.  §  1267. 

*See,  e.g.,  U.S.  v.  Mississippi  Valley  Gener¬ 
ating  Co..  364  U.S.  520  (I960);  Note.  “Con¬ 
flict  of  Interest:  State  Government  Employ¬ 
ees.”  47  Va.  L.  Rev.  1034.  1053  (1961).  Al¬ 
though  Congress  itself  did  not  define  “indi¬ 
rect  interests,"  the  phrase  is  one  of  long¬ 
standing  usage  in  state  and  federal  laws  and 
regulations.  See,  U.S.  v.  Mississippi  Valley 
Generating  Co.,  supra  (reading  “indirect  in¬ 
terest”  into  the  conflict  of  interest  prohibi¬ 
tion  found  in  18  UJ5.C.  §208);  45  C.FJl. 
§  78.735-501(aV.  (HEW  regulations);  West 
Va.  Code  §  61-10-15  (prohibiting  direct  or  in¬ 
direct  interests  in  government  contracts  by 
municipal  employees).  Although  not  clearly 
defined  at  its  periphery,  see.  Note,  47  Va.  h. 
Rev.,  supra,  at  1056.  Note,  “The  Doctrine  of 
Conflicting  Interests  Applied  to  Municipal 
Officials  in  New  Jersey,”  12  Rutgers  L.  Rev. 
582  (1958).  the  scope  of  an  indirect  interest 
prohibition  would  encompass  the  sort  of 
connection  outlined  in  the  text. 


has  undermined  the  broader  Congressional 
purpose  in  enacting  Section  517(g)  of  the 
Act  and  has  left  open  distinct  possibilities 
for  other  significant  conflicts  of  interest. 

The  amendment  proposed  by  petitioners 
is  intended  to  dose  this  loophole  by  defin¬ 
ing  “indirect  interest”  so  as  to  exclude  from 
decisionmaking  positions  with  the  regula¬ 
tory  authority  those  persons  who  either 
own  or  work  in  firms  that  are  significantly 
tied  to  coal  operations.  Such  firms  would  in¬ 
clude  enterprises  (x>ntrolling  or  controlled 
by  <X}al  companies  or  those  that  make  a  sig¬ 
nificant  portion  of  their  ln(x>me  from  con¬ 
tracts  with  (x>al  operators.* 


The  task  of  defining  “indirect  interest” 
broadly  enough  so  as  to  include  those  con¬ 
nections  that  may  influence  decisionmakers 
yet  narrowly  enough  so  as  to  exclude  de 
minimus  or  purely  speculative  interests  in¬ 
evitably  requires  some  arbitrary  distinc¬ 
tions.  Petitioners  submit,  however,  that  the 
distinctions  they  have  suggested  are  both 
supported  by  precedent  and  required  in 
order  to  achieve  the  purposes  of  the  Act. 

Conclusion 

For  all  the  foregoing  reasons,  petitioners 
urge  OSM  without  delay  to  commence  a 
rule-making  proceeding  pursuant  to  5  U.S.C. 
§553  to  promulgate  the  amendments  to  its 
conflict  of  interest  regulations  proposed  in 
this  petition.  Since  state  legislatures  will 
soon  begin  acting  to  bring  their  own  sur¬ 
face-mining  legislation  into  compliance  with 
the  permanent  program  requirements  of  the 
federal  Act,  timely  action  on  this  petition  is 
of  the  essence. 


*By  the  terms  of  the  proposal,  a  “signifi¬ 
cant  portion  of  its  in<x>me”  is  defined  as 
10%.  This  percentage  figure  is  taken  from 
conflict  of  interest  regulations  of  the  Envi¬ 
ronmental  Protection  Agency  for  state  per¬ 
mitting  agencies.  40  C.P.R.  §  124.94. 


Petitioners  would  retain  the  family  con¬ 
nection  provision  of  the  (nirrent  regulations 
with  two  alterations.  First,  a  family  connec¬ 
tion  with  persons  having  either  direct  or  in¬ 
direct  Interests  to  coal  mining  operations 
should  also  be  deemed  to  create  a  proscribed 
indirect  interest.  A  significant  familial  fi¬ 
nancial  interest  can  influence  a  decision¬ 
maker  (or  give  rise  to  suspicions  of  influ¬ 
ence)  whether  it  comes  directly  through 
ownership  or  indirectly  through  other  busi¬ 
ness  arrangements  with  coal  operations. 
Second,  petitioners’  proposal  strikes  the 
provision  of  the  regulations  that  restricts 
the  finding  of  indirect  interest  on  a  case-by- 
case  basis  to  those  instances  where  there  is 
a  relationship  “between  the  employee’s 
functions  or  duties  and  the  [specific]  coal 
mining  operation.”  While  many  conflict  of 
interest  statutes  are  premised  on  such  case- 
by-case  determinations,  the  Surface  Mining 
Act  is  unique  in  its  blanket  restrictions  on 
interests  in  “any  underground  or  surface 
coal  mining  operation.”  30  U.S.C.  §  1267(g). 
The  individualized  determination  of  dis¬ 
qualification  suggested  in  the  regulations 
has  no  basis  in  the  statute. 
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Respectfully  submitted, 

TE31ENCE  L.  Thatcher, 

Counsel  for  National  Wildlife  Feder¬ 
ation,  1412  16th  Street,  N.  W..  Wash¬ 
ington,  D.C.  20036,  1202)  797-6863. 

David  Wooley, 

Counsel  for  Save  Our  Mountains, 
Inc.,  Appalachia  Research  and  De¬ 
fense  Fund,  Inc.,  1116-B  Kanawha 
Boulevard,  East  Charleston,  West 
Virginia  25301, 1304)  344-9687. 

Brad  Klafehn, 

Colorado  Open  Space  Council,  2239 
E.  Colfas,  Denver,  Colorado  80206. 

William  Allen, 

Counsel  for  Save  Our  Cumberland 
Mountains,  Rural  Legal  Services  of 
Tennessee,  P.O.  Box  3358,  Oak 
Ridge,  Tennessee  37830. 

L.  Thomas  Galloway, 

Counsel  for  Council  of  Southern 
Mountains,  Center  for  Law  and 
Social  Policy,  1751  "N”  Street, 

N.W.,  Washington,  D.C.  20036, 
(202)  872-0670. 

IFR  Doc.  79-6402  Filed  3-1-79;  8:45  am] 


[6560-01-M] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

(40  CFR  Pert  52) 

(FRL  1068-51 

DISTRICT  OF  COlUMBIA,  APPROVAL  AND 
PROMULGATION  OF  IMPLEMENTATION  PLAN 

District  of  Columbie  Implementotion  Plan 

AGENCY;  Environmental  Protection 
Agency, 

ACTION:  Withdrawal  of  Proposed 
Rulemaking. 

SUMMARY:  On  December  26.  1978 
the  District  of  Columbia  formally 
withdrew  its  request  that  the  Environ¬ 
mental  Protection  Agency  approve  a 
proposed  revision  of  its  Implementa¬ 
tion  Plan.  The  proposed  “bus  priority 
plan”  revision  which  appeared  in  the 
Federal  Register  on  March  14,  1978 
(43  FR  10709),  was  designed  to  im¬ 
prove  the  efficiency  of  bus  sennce  (i.e., 
increasing  both  headway  and  average 
speeds)  while  at  the  same  time  reduc¬ 
ing  of>e  rating  costs.  The  plan  may  also 
have  resulted  in  improved  traffic  flow 
and  consequent  reduction  in  mobile 
source-related  air  pollutants  such  as 
carbon  monoxide  (CO),  photochemical 
oxidants  (Ox)  and  oxides  of  nitrogen 
(NOx),  The  District  is  currently  not 
attaining  the  National  Ambient  Air 
Quality  Standards  for  CO  and  Ox. 
The  District,  however,  included  a  re¬ 
placement  bus  plan  as  part  of  its  over¬ 
all  attainment  plan  submitted  on  De¬ 
cember  26,  1978  under  Section  129C  of 
the  Clean  Air  Act  Amendments  of 
1977. 


EFFECTIVE  DATE:  This  Notice  of 
Withdrawal  is  effective  February  2, 
1979. 

FOR  FURTHER  INFORMATION 
CONTACrr; 

Mr.  Israel  Milner,  Manager,  Plans 

Management  Group  (3AH10),  U.S. 

Environmental  Protection  Agency. 

Curtis  Building,  6th  and  Walnut 

Streets,  Philadelphia,  Pennsylvania 

19106. 

SUPPLEMENTARY  INFORMATION: 
On  September  30,  1977,  the  District  of 
Columbia  submitted  to  the  Regional 
Administrator,  EPA  Regional  III,  a 
plan  for  the  improvement  of  bus 
travel  in  the  District  and  requested 
that  it- be  reviewed  and  processed  as  a 
revision  of  the  District  of  Columbia’s 
Implementation  Plan  (SIP)  for  the  at¬ 
tainment  and  maintenance  of  National 
Ambient  Air  Quality  Standards.  On 
March  14,  1978  a  “bus  priority  plan” 
revision  was  proposed  in  the  Federal 
Register  (43  FR  10709).  On  December 
26,  1978  the  District  of  Columbia  for¬ 
mally  withdrew  its  request  that  EPA 
approve  a  proposed  bus  priority  plan 
and  submitted  at  that  time  a  replace¬ 
ment  plan  which  included  a  broader 
revision  of  its  Implementation  Plan 
which  is  presently  being  reviewed  by 
EPA.  In  response  to  this  request,  the 
Regional  Administrator  hereby  for¬ 
mally  withdraws  his  proposal  of  the 
Bus  FTiority  Plan  from  any  further 
consideration  as  a  revision  of  the  Dis¬ 
trict  of  Columbia  Implementation 
Plan. 

The  plan  would  have  established  ap¬ 
proximately  50  miles  of  “bus  priority” 
lanes  along  major  radial  corridors 
leading  to  and  from  Washington’s  cen¬ 
tral  business  district  (CBD). 

In  conjunction  with  establishment 
and  implementation  of  the  bus  prior¬ 
ity  lanes,  various  traffic  engineering 
measures  were  recommended  for  im¬ 
plementation,  including  11  additional 
miles  of  curb  bus  lanes,  traffic  signal 
timing  changes,  turn  movement  alter¬ 
ations,  bus  stop  relocations,  unbal¬ 
anced  traffic  lanes,  sign  and  marking 
work,  and  channelization.  By  imple¬ 
menting  this  entire  transportation  im¬ 
provement  program,  bus  speeds  were 
expected  to  improve  from  levels  of 
11.7  miles  per  hour  (mph)  for  local 
buses  and  17.1  mph  for  express  buses 
to  13.3  mph  and  21.1  mph  respectively. 
Because  of  the  increased  speed  effi¬ 
ciency.  as  well  as  the  additional  incen¬ 
tives  provided  to  encourage  increased 
usage  of  bus  service,  reductions  of 
motor  vehicle-related  pollutants 
(carbon  monoxide,  non-methane  hy¬ 
drocarbons)  were  also  expected.  (Cur¬ 
rently,  the  District  of  Columbia  is  not 
attaining  the  National  Ambient  Air 
Quality  Standards  for  carbon  monox¬ 
ide.  and  for  photochemical  oxidants 


resulting  from  chemical  reactions  be¬ 
tween  non-methane  hydrocarbons  and 
nitrogen  oxides  in  the  presence  of  sun¬ 
light.) 

The  District  of  Columbia  had  also 
requested  that  this  bus  priority  plan 
.replace  the  express  lane  measure  [40 
CFR  Section  52.476(h))  promulgated 
by  EPA  on  December  6.  1973  (38  FR 
33702)  as  part  of  the  transportation 
control  plan  for  the  District’s  portion 
of  the  National  Capital  Interstate 
AQCR. 

The  District  of  Columbia  submitted 
proof  that  a  public  hearing  with  re¬ 
spect  to  this  amendment  was  held  on 
September  8,  1976  in  accordance  with 
the  requirements  of  40  CFR  Section 
51.4. 

The  public  was  invited  to  submit 
comments  on  whether  the  District  of 
Columbia's  bus  priority  plan  should  be 
approved  as  a  revision  of  the  District 
of  Columbia’s  Implementation  Plan. 
During  the  comment  period,  one  com¬ 
ment  w'as  received  from  a  citizen  who 
suggested  that  the  proposal  be 
changed  to  permit  the  use  of  carpools 
in  the  bus  lanes.  Although  no  action 
will  be  taken  at  this  time  with  regard 
to  this  suggestion  in  view  of  the  with¬ 
drawal  of  the  proposed  rulemaking, 
the  Administrator  will  consider  the  ap¬ 
propriateness  of  such  a  measure  along 
with  others,  as  part  of  the  evaluation 
of  the  December  26.  1978  document 
entitled  “Revisions  to  the  Implemen¬ 
tation  Plan  for  the  District  of  Colum¬ 
bia  for  the  Attainment  of  the  National 
Ambient  Air  Quality  Standards  for 
Particulates.  Oxidants,  and  Carbon 
Monoxide. 

(Authority:  42  U.S.C.  7401) 

Dated:  February  16,  1979, 

Jack  Schramm, 
Regional  Administrator. 
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APPROVAL  AND  PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Levitione  Regulefiont  18.0-30.0  end 
Hydrocarbon  Confrol  Strategy 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rulemaking. 

SUMMARY:  The  Governor  of  Louisi¬ 
ana  submitted  a  revision  to  the  State 
Implementation  Plan  (SIP)  on  Decem¬ 
ber  9,  1977,  which  included  a  general 
update  of  current  regulations,  new 
regulations  for  controlling  particulate 
matter  and  hydrocarbons,  and  a  con¬ 
trol  strategy  for  attainment  of  the  na¬ 
tional  standards  for  photochemical  ox¬ 
idants.  Parts  of  this  submittal  are 
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being  propose!  for  approval  and  parts 
are  being  proposed  for  disapproval. 
The  revision,  in  part,  was  submitted  to 
EPA  in  response  to  a  request  from  the 
Regional  Administrator.  The  revision, 
while  not  totaUy  approvable.  will  serve 
to  update  many  of  Louisiana’s  regrula- 
tions.  and  will  provide  emission  reduc¬ 
tions  in  particulate  and  hydrocarbon 
emissions  from  sources  not  previously 
controlled. 

DATES:  Comments  on  this  proposed 
rulemaking  must  be  received  on  or 
before  April  2.  1979.  in  order  to  be  con¬ 
sidered  by  EPA  in  making  a  final  ap¬ 
proval/disapproval  decision. 

ADDRESSES:  Comments  on  this  pro¬ 
posed  rulemaking  should  be  submitted 
to  the  address  below. 

Environmental  Protection  Agency. 

Region  6.  Air  Program  Branch.  1201 

Elm  Street.  Dallas.  Texas  75270. 

Copies  of  the  State’s  submittal  are 
available  for  Inspection  during  normal 
business  hours  at  the  office  above  and 
at  the  address  below. 

Environmental  Protection  Agency. 

Public  Information  Reference  Unit. 

Room  2922.  401  M  Street.  S.W.. 

Washington.  D.C.  20460. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jack  S.  Divita.  Air  Program  Branch. 

Environmental  Protection  Agency, 

Region  6,  Dallas.  Texas,  75270  (214- 

767-2742). 

SUPPLEMENTARY  INFORMATION: 
The  Governor  of  Louisiana,  after  ade¬ 
quate  notice  and  public  hearing,  sub¬ 
mitted  a  revision  to  Louisiana’s  regula¬ 
tions.  and  a  control  strategy  for  at¬ 
tainment  of  the  national  standards  for 
photochemical  oxidants.  The  revision, 
which  was  submitted  on  December  9, 
1977,  includes  minor  and  administra¬ 
tive  changes  to  the  regulations,  regula¬ 
tions  for  treatment  of  facility  mal¬ 
functions/upsets.  new  regulations  for 
controlling  particulate  matter  (TSP), 
and  new  regulations  for  controlling 
hydrocarbon  emissions.  Regulation 
19.0,  which  was  part  of  the  December 
1977  submittal,  will  be  treated  in  a 
separate  notice.  Regulation  29.0, 
which  requires  control  of  fluoride 
emissions  from  phosphate  fertilizer 
plants,  will  be  treated  under  40  CFR 
Part  62.  The  parts  of  Regulation  24.0 
which  address  the  control  of  sulfuric 
acid  mist  will  also  be  treated  under  40 
CFR  Part  62. 

Minor  and  Administrative  Revisions 

There  are  numerous  minor  or  ad¬ 
ministrative  revisions  to  the  regula¬ 
tions,  all  of  which  are  considered  ap¬ 
provable.  The  affected  regulations  and 
a  short  description  of  the  revisions  are 
provided  below. 


PROPOSED  RULES 

Regulation  18.0  Control  of  Air  Pollu¬ 
tion  from  Smoke: 

Section  18.2  adds  soot  blowing  or 
lancing  as  exempt  from  the  require¬ 
ment  to  meet  opacity  limits. 

In  Section  18.3,  a  statement  is  added 
that  notification  to  the  Commission 
by  a  source  which  has  experienced  an 
emergency  situation  does  not  imply 
that  an  automatic  exemption  from 
emission  limits  will  be  granted  by  the 
Technical  Secretary., 

In  Section  18.5,  Section  4.34  of  Regu¬ 
lation  4.0  is  referenced  for  the  defini¬ 
tion  of  "impairment  of  visibility.’’ 

Section  18.7  cites  section  2211  of  the 
Louisiana  Act  which  concerns  applica¬ 
tion  for  exclusion  of  the  terms  of  Reg¬ 
ulation  18.0. 

Regulation  20.0  Refuse  Incinerators: 

In  Section  20.1,  the  reference  to  "in¬ 
cinerators’’  is  changed  to  "refuse  in¬ 
cinerators.’’ 

Section  20.2  limits  the  regrulation  to 
incinerators  operated  or  constructed 
to  reduce  refuse. 

In  Sections  20.3  and  20.4,  the  refer¬ 
ence  to  “incinerators”  is  changed  to 
“refuse  incinerators.” 

Section  20.5  references  EPA’s  test 
methods  for  determining  amounts  of 
particulate. 

In  Section  20.6.1,  the  reference  to 
"incinerator”  is  changed  to  "refuse  in¬ 
cinerator,” 

In  Section  20.6.2.  a  flame  residence 
time  for  secondary  combustion  cham¬ 
bers  of  0.3  seconds  or  greater  is  added. 

In  Section  20.6.3,  the  Technical  Sec¬ 
retary  may  now  authorize  burning 
refuse  in  incinerators  designed  solely 
for  burning  fuel. 

Section  20.6.4.  Variances,  is  deleted. 

In  Section  20.7,  the  disposal  of  "sus¬ 
pended  particulate  matter”  is  now  in¬ 
cluded. 

Section  20.8  is  a  new  section  which 
requires  that  all  refuse  incinerators  be 
maintained  in  good  working  order 
during  operation. 

Regulation  21.0  Emission  of  Particu¬ 
late  Matter  from  Fuel  Burning  Equip¬ 
ment: 

In  Section  21.3,  emission  limits  now 
apply  to  “suspended  particulate 
matter"  as  well  as  particulate  matter. 

In  Section  21.3.1.  the  “Technical 
Secretary”  may  make  a  determination 
on  a  request  for  variance  rather  than 
the  “Department.” 

In  Section  21.6.1,  “suspended  partic¬ 
ulate  matter”  is  added. 

Regulation  22.0  Control  of  Emission 
of  Organic  Compounds  from  New 
Sources  and  Existing  Sources: 

Regulation  22.0  is  revised  to  include 
control  of  both  new  and  existing 
equipment.  Regulation  A22.0  is  de¬ 
leted. 

In  Section  22.9,  paragraph  (c)  is 
changed  to  allow  the  “Technical  Sec¬ 
retary”  to  approve  equivalent  means 
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of  control  rather  than  the  “Commis¬ 
sion”. 

In  Section  22.11,  the  “Technical  Sec¬ 
retary”  may  make  a  determination  on 
a  request  for  variance  rather  than  the 
“Department”. 

Regulation  23.0  Control  of  Emissions 
from  the  Chemical .  Woodpulping  In¬ 
dustry: 

Equivalent  metric  numbers  are 
added  to  Sections  23.3  and  23.4.1. 

Regulation  24.0  Emission  Standards 
for  Sulfur  Oxides: 

In  Section  24.8,  the  “Technical  Sec¬ 
retary”  may  make  a  determination  on 
a  request  for  variance  rather  than  the 
“Department”. 

Regulation  25.0  Control  of  Carbon 
Monoxide  Emissions  (New  Sources): 

In  Sections  25.6.1  and  25.6.2,  the 
“Technical  Secretary”  may  approve  al¬ 
ternate  control  methods  rather  than 
the  “Commission”. 

Regulation  27.0  Prevention  of  Air 
Pollution  Emergency  Episodes: 

In  Section  27.3.2,  the  alert  level  for 
photochemical  oxidants  is  changed 
from  “200  ug/m*  (.1  ppm)”  to  “400  ug/ 
m*(.2  ppm)”,  1-hour  average. 

In  Section  27.3.4,  the  emergency 
level  for  photochemical  oxidants  is 
changed  from  “1200  ug/m®  (.6  ppm)” 
to  “1000  ug/m*  (.5  ppm)”,  1-hour  aver¬ 
age. 

Regulation  28.0  Emission  Standards 
for  Particulate  Matter  and/or  Sus¬ 
pended  Particulate  Matter— Horizon¬ 
tal  Stud  Soderberg  Primary  Alumi¬ 
num  Plants  and  Prebake  Primary  Alu¬ 
minum  Plants: 

In  Section  28.1,  “suspended  particu¬ 
late  matter”  is  added,  and  applicabil¬ 
ity  of  the  regulation  to  prebake  prima¬ 
ry  aluminum  plants  is  added. 

In  Section  28.3.  the  definition  for 
“pot  line  primary  emission  control 
system”  is  renumbered  as  28.3.1.  The 
definition  for  “particulate  matter”  is 
deleted,  and  the  definitions  for  “pre¬ 
bake  process  primary  aluminum 
plants”  and  “horizontal  stud  soderberg 
process  primary  aluminum  plants”  are 
added  as  28.3.2  and  28.3.3,  respectively. 

In  Section  28.5,  monitoring  require¬ 
ments  are  extended  to  include  prebake 
process  primary  aluminum  plants. 

In  Section  28.6.2,  reporting  require¬ 
ments  are  extended  to  include  prebake 
process  primary  aluminum  plants.  A 
statement  is  added  that  notification  of 
abnormal  plant  operations  which 
result  in  increased  emissions  does  not 
imply  that  an  automatic  exemption 
will  be  granted  by  the  Technical  Sec¬ 
retary, 

Regulation  30.0  Severability: 

The  regulation  concerning  severabil¬ 
ity  is  renumbered  from  “28.0”  to 
“30.0”. 

Malfunction  Regulations 

The  EPA  established  its  policy  con¬ 
cerning  excess  emi.ssions  during  source 
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start-up,  shut-dovra,  and  malfunction 
in  a  regulation  promulgated  on  April 
27,  1977  (42  FR  21472).  The  basic  con¬ 
cept  of  EPA’s  rulemaking  is  that  mal¬ 
function  regulations  may  not  auto¬ 
matically  exempt  a  source  from  appli¬ 
cable  emission  limitations.  Generally, 
the  only  provisions  that  may  be  fully 
approved  are  those  employing  the  "en¬ 
forcement  discretion”  approach  as  pre¬ 
sented  in  EPA’s  regulation.  However, 
EPA  will  consider  for  approval  a  "dis¬ 
cretionary  exemption”  approach.  In 
this  approach,  excess  emissions  from  a 
source  are  not  considered  an  automat¬ 
ic  violation  of  applicable  emission  limi¬ 
tations.  If  a  determination,  based  on 
information  supported  by  the  source, 
is  made  by  the  reviewing  agency  that 
the  excess  emissions  resulted  from 
causes  beyond  the  control  of  the 
source,  then  no  enforcement  action 
against  the  source  will  be  taken.  The 
"discretionary  exemption”  must  be 
based  on  criteria  similar  to  those  de¬ 
scribed  in  EPA’s  regulation.  In  this  ap¬ 
proach,  EPA  would  approve  the  discre¬ 
tion-grounded  procedures  only,  and 
exemptions  granted  through  those 
procedures  w'ould  not  be  applicable  as 
a  matter  of  Federal  law'. 

Section  18.4  of  Regulation  18.0  pro¬ 
vides  an  automatic  exemption  from 
visible  emission  limitations  (Section 
18.3)  during  start-up  and  shut-down 
periods.  Such  exemptions  are  obvious¬ 
ly  in  conflict  with  either  the  enforce¬ 
ment  discretion  or  discretionary  ex¬ 
emption  approach  considered  accept¬ 
able  by  EPA.  Section  18.4  is,  therefore, 
not  considered  approvable. 

Sections  24.9.1,  24.9.2,  26.3.1,  and 
26.3.2  provide  for  a  discretionary  ex¬ 
emption  approach  by  the  Technical 
Secretary.  However,  criteria  to  be  used 
by  the  Technical  Secretary  to  deter¬ 
mine  whether  an  exemption  shall  be 
granted  are  lacking.  Therefore.  Sec¬ 
tion  24.9.1,  24.9.2,  26.3.1,  and  26.3.2  are 
not  considered  approvable. 

Hydrocarbon  Emission  Limitations 

Any  Section  of  Regulation  22.0  not 
specifically  discussed,  or  not  identified 
elsewhere  in  this  rulemaking  as  unap- 
provable,  is  considered  approvable. 
Louisiana’s  currently  approved  regula¬ 
tions  for  controlling  new  and  existing 
sources  of  volatile  organic  compounds 
are  identified  in  the  SIP  as  Regula¬ 
tions  22.0  and  A22.0  respectively.  As 
revised.  Regulation  22.0  incorporates 
control  requirements  for  both  new  and 
existing  sources.  Section  22.3  provides 
control  requirements  for  new  and  ex¬ 
isting  storage  tanks  used  for  storing 
volatile  organic  compounds.  Control 
requirements  are  added  for  tanks, 
w'ith  capacities  greater  than  420,000 
gallons,  used  for  storing  crude  oil  or 
condensate.  This  new  provision  is  ex¬ 
pected  to  result  in  additional  reduc¬ 
tions  in  emissions  of  volatile  organic 


compounds.  The  control  requirements 
are  also  equivalent  to  those  promul¬ 
gated  by  EPA  (42  PR  37382).  There¬ 
fore,  revised  Section  22.3  is  considered 
approvable. 

Section  22.5  applies  to  loading  facili¬ 
ties  for  volatile  organic  compounds. 
The  currently  approved  control  re¬ 
quirements  call  for  applicable  facilities 
to  be  equipped  with  a  vapor  collection 
and  disposal  system,  or  its  equivalent. 
As  revised.  Section  22.5  allows  sub¬ 
merged  or  bottom  fill  as  an  alternative 
to  vapor  collection  and  disposal.  Since 
submerged  or  bottom  fill  results  in 
much  lower  emission  reductions,  this 
revision  is  a  relaxation  of  the  regula¬ 
tion.  Vapor  collection  and  disposal  for 
applicable  facilities  is  considered  tech¬ 
nologically  and  economically  feasible. 
For  these  reasons.  Section  22.5  is  not 
considered  approvable. 

In  Section  22.8,  paragraph  (b)  re¬ 
quires  the  combustion  of  halogenated 
hydrocarbons  from  waste  gas  disposal 
to  the  extent  that  concentrations  of 
the  products  of  combustion  shall  not 
exceed  "undesirable  levels”  at  or 
beyond  the  property  line.  This  is  in  es¬ 
sence  a  dispersive  type  control  meas¬ 
ure,  and  is  not  an  acceptable  substi¬ 
tute  for  constant  emission  limitations. 
Therefore,  paragraph  22.8(b)  is  not 
considered  approvable. 

Under  paragraph  22.8(c),  control  re¬ 
quirements  may  be  waived  by  the 
'Technical  Secretary  if  a  waste  gas 
stream  is  not  significant,  will  not  sup¬ 
port  combustion  without  auxiliary 
fuel,  disposal  cannot  be  accomplished 
practically  or  safely,  or  disposal  causes 
economic  hardship.  Since  "significant” 
is  not  defined,  it  is  possible  that  sub¬ 
stantial  emissions  could  be  exempted 
from  control.  Similarly,  it  is  possible 
that  gas  streams  containing  high  con¬ 
centrations  of  volatile  organic  com¬ 
pounds  could  be  exempted,  even  if 
only  small  amounts  of  fuel  were 
needed  to  support  combustion.  The 
provisions  could  result  in  ineffective 
control  of  waste  gas  streams,  and 
could  make  the  enforcement  of  Sec¬ 
tion  22.8  questionable  if  paragraph 
22, 8(c)  were  approved.  Therefore, 
paragraph  22.8(c)  is  not  considered  ap¬ 
provable. 

Sulfur  Dioxide  Emission 
Limitations 

Section  24.7.1  of  Regulations  24.0  re¬ 
quires  the  control  of  process  gas 
streams  by  flaring  or  combustion  if 
they  contain  sulfur  compounds  meas¬ 
ured  as  hydrogen  sulfide.  EPA  consid¬ 
ers  this  to  be  a  poor  control  method 
since  flaring  of  even  small  amounts  of 
hydrogen  sulfide  can  produce  substan¬ 
tial  amounts  of  sulfur  dioxide.  Howev¬ 
er,  since  air  quality  data  for  1975, 
1976,  and  1977  indicate  that  secondary 
standards  for  sulfur  dioxide  are  being 
attained  and  maintained,  there  are  not 


sufficient  grounds  for  disapproval  of 
Section  24.7.1  at  this  time. 

Section  24.7.2  contains  emission 
limits  for  sulfuric  acid  mist.  These 
limits,  while  required  under  Section 
111(d)  of  the  Clean  Air  Act,  are  limits 
for  a  non-criteria  pollutant,  and 
cannot  be  approved  as  part  of  the  SIP 
under  Section  110  of  the  Act.  The 
emission  limits  for  sulfuric  acid  mist 
w'ill  be  addressed  in  accordance  w'ith 
the  requirements  of  40  CFR  Part  60, 
Subpart  B. 

In  Section  24.7.4,  emissions  of  sulfur 
dioxide  are  not  permitted  from  a 
source  which  will  cause  ambient  con¬ 
centrations  beyond  a  source’s  premises 
to  exceed  the  values  listed  in  Table  1. 
This  is  a  dispersive  or  "fenceline”  con¬ 
trol  method  which  is  not  an  acceptable 
substitute  for  constant  emission  limi¬ 
tations.  Therefore,  that  part  of  Sec¬ 
tion  24.7.4  which  concerns  dispersion 
techniques,  is  not  considered  approv¬ 
able. 

Section  24.8  allows  the  Commission 
to  grant  variances  to  the  requirements 
of  Regulation  24.0  if  the  Technical 
Secretary  finds  that  compliance  would 
be  unreasonable,  impractical,  or  not 
feasible.  Approval  of  this  section  does 
not  imply  that  the  granting  of  such 
variances  are  automatically  approved 
by  EPA.  To  be  part  of  the  SIP,  var¬ 
iances  must  meet  the  requirements  of 
Section  51.34  of  40  CFR  Part  51. 

Emission  Limits  for  Non-C^iiteria 
Pollutants 

Regulation  29.0  specifies  emission 
limitations  for  fluorides  from  phos¬ 
phate  fertilizer  plants.  These  limits, 
while  required  under  Section  111(d)  of 
the  Clean  Air  Act,  are  for  a  non-crite¬ 
ria  pollutant,  and  cannot  be  approved 
as  part  of  the  SIP  under  Section  110 
of  the  Act.  Regulation  29.0  will  be  ad¬ 
dressed  in  accordance  with  the  re¬ 
quirements  of  40  CFR  Part  60,  Sub¬ 
part  B. 

Photochemical  Oxidant  Control 
Strategy 

The  Control  strategy  submitted  by 
Louisiana  for  attainment  of  the  na¬ 
tional  standards  for  photochemical  ox¬ 
idants  was  based  on  1975  air  quality 
data  and  non-methane  hydrocarbon 
emissions.  The  non-attainment  areas 
included  eleven  parishes  in  the  vicini¬ 
ty  of  New  Orleans,  Baton  Rouge,  and 
Lake  Charles.  The  majority  of  emis¬ 
sion  reductions  to  be  achieved  resulted 
from  removal  of  exemptions  granted 
by  the  Louisiana  Air  Control  Commis¬ 
sion  (LACC)  to  various  sources  located 
throughout  the  eleven  parishes.  In 
pre.senting  the  data,  the  LACC  listed 
each  applicable  source  and  the  emis¬ 
sion  points  within  each  source  which 
would  be  affected  by  the  exemption 
removals.  However,  the  emission  re¬ 
ductions  were  presented  as  gross  per- 
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centages.  Emission  estimates,  in  units 
such  as  tons  per  year,  with  and  with¬ 
out  the  exemptions  were  not  provided. 
As  a  result,  evaluation  or  verification 
of  the  control  strategy  cannot  be  ac¬ 
complished.  It  was  also  stated  in  the 
control  strategy  that  sufficient  emis¬ 
sion  reductions  could  not  be  achieved 
for  demonstrating  attainment  of 
standards  in  Lake  Charles.  Therefore, 
the  control  strategy  did  not  provide  an 
adequate  demonstration  that  stand¬ 
ards  would  be  attained  in  any  of  the 
three  nonattaining  areas. 

The  LACC  contends  that  EPA  must 
approve  the  control  strategy  for  the 
exemption  removals  to  become  effec¬ 
tive.  This  is  true  only  in  part.  Section 
22.10  of  Regulation  22.0  was  approved 
by  EPA  on  July  2,  1973.  This  section 
identifies  seven  specific  organic  com¬ 
pounds  that  are  exempt  from  the  re¬ 
quirements  of  Regulation  22.0.  Remov¬ 
al  of  the  exemption  for  any  of  these 
seven  compounds  would  be  a  change  to 
an  approved  regulation,  and  would  re¬ 
quire  submittal  to  and  approval  by 
EPA.  This  can  be  accomplished  by 
EPA's  approval  of  the  revised  Section 
22.10,  and  requires  no  separate  action 
by  EPA  on  the  control  strategy. 

The  currently  approved  Section 
22.10  also  lists  several  organic  com¬ 
pounds  which  “may  be  considered”  for 
exemption.  Exemption  of  these  com¬ 
pounds  or  any  others  not  already  spe¬ 
cifically  exempt,  is  a  change  to  an  ap¬ 
proved  regulation,  and  would  require 
submittal  to  and  approval  by  EPA.  Re¬ 
movals  of  such  exemptions  granted 
previously  would  not  require  action  by 
EPA  for  the  removals  to  be  effective, 
since  the  exemptions  were  never  ap¬ 
proved  as  revisions  to  the  SIP. 

Current  Action 

The  administrative  or  minor  revi¬ 
sions  to  Louisiana’s  regulations  are 
being  proposed  for  approval  in  this 
action.  Section  18.4,  24.9.1,  24.9.2, 
26.3.1,  and  26.3.2,  which  concern 
upset/malfunctions,  are  being  pro¬ 
posed  for  disapproval.  Section  22.5  and 
paragraphs  22.8(b)  and  22.8(c),  which 
concern  control  requirements  for  or¬ 
ganic  compounds  are  being  proposed 
for  disapproval.  Sections  24.7.1  and 
24.7.4,  which  concern  control  require¬ 
ments  for  sulfur  dioxide,  are  being 
proposed  for  disapproval.  The  control 
strategy  for  attainment  of  national 
standards  for  photochemical  oxidants 
is  being  proposed  for  disapproval.  All 
other  revisions  not  identified  as  defi¬ 
cient  are  being  proposed  for  approval. 

Action  on  this  revision  supersedes 
action  on  revisions  submitted  by  the 
Governor  on  December  18,  1972,  May 
14,  1973,  January  2,  1974,  June  21. 
1974,  and  December  26,  1974. 

This  notice  of  proposed  rulemaking 
is  issued  under  the  authority  of  Sec¬ 


tion  110(a)  of  the  Clean  Air  Act.  as 
amended,  42  U.S.C.  7410-(a). 

Dated:  February  20, 1979. 

Earl  Kari, 

Acting  Regional  Administrator. 

It  is  proposed  to  amend  Part  52  of 
Chapter  1,  Title  40  of  the  Code  of  Fed¬ 
eral  Regulations  as  follows: 

Subpart  T— Louisiana 

1.  In  §52.970,  paragraph  (c)  is 
amended  by  adding  a  new  paragraph 
(12)  as  follows: 

§  .72.970  Identification  of  plan. 

•  #  •  •  • 

(c)  •  •  • 

(12)  Revisions  to  Regulations  18.0 
through  30.0  and  a  control  strategy 
for  photochemical  oxidants,  as  adopt¬ 
ed  on  November  30,  1977,  were  submit¬ 
ted  by  the  Governor  on  December  9, 
1977. 

.  2.  Subpart  T  is  amended  by  adding 
§  52.973  as  follows: 

§  52.973  Control  strategy  and  regulationji: 
Photochemical  oxidants  (hydrocar¬ 
bons). 

(a)  The  requirements  of  §51.14  of 
this  chapter  are  not  met  since  the  con¬ 
trol  strategy  for  photochemical  oxi¬ 
dants  does  not  adequately  demon¬ 
strate  attainment  and  maintenance  of 
standards  in  the  New  Orleans,  Baton 
Rouge,  and  Lake  Charles  areas.  Regu¬ 
lation  22.5  does  not  provide  for  the 
degree  of  hydrocarbon  emission  reduc¬ 
tions  which  are  reasonably  available. 
Regulation  22.8(b)  does  not  provide 
for  constant  emission  controls.  There¬ 
fore,  Regulations  22.5  and  22.8(b),  as 
submitted  by  the  Governor  on  Decem¬ 
ber  9,  1977,  are  disapproved. 

3.  Subpart  T  is  amended  by  adding 
§  52.988  as  follows: 

§  52.988  Rules  atid  regulation-s. 

(a)  The  requirements  of  Sections 
110(aK2)(B).  123<a),  and  302(k)  of  the 
Clean  Air  Act  are  not  met  since  Regu¬ 
lation  22.8(c)  and  part  of  24.7.4  are  dis¬ 
persion  techniques  rather  than  con¬ 
tinuous  emission  limits.  Therefore, 
Regulation  22.8(c)  and  that  part  of 
Section  24.7.4,  except  the  2000  ppm 
limit,  are  disapproved. 

(b)  The  requirements  of  §51.22  of 
this  chapter  are  not  met  since  Regula¬ 
tions  18.4,  24.9.1,  24.9.2,  26.3.1,  and 
26.3.2,  which  concern  start-up,  shut¬ 
down,  and  malfunction,  are  unenforce¬ 
able.  Therefore,  these  regulations  are 
disapproved. 

(c)  Compliance  with  emission  stand¬ 
ards:  reporting  excess  emissions  during 
periods  of  start-up,  shut-down,  and 
malfunction. 

(1)  The  provisions  of  this  paragraph 
are  applicable  to  stationary  sources  of 


pollution  in  Louisiana  which  are  re¬ 
quired  to  comply  with  Regulations 
18.0,  24.0,  and  26.0  of  the  Louisiana 
Air  Control  Commission. 

(2)  All  terms  used  in  this  paragraph 
but  not  specifically  defined  below 
shall  have  the  meaning  given  to  them 
in  the  Clean  Air  Act  or  Parts  51,  52  or 
60  of  this  chapter. 

(i)  The  term  “excess  emissions” 
means  an  emission  rate  which  exceeds 
any  applicable  emission  limitation  pre¬ 
scribed  by  the  Louisiana  State  Imple¬ 
mentation  Plan.  The  averaging  time 
and  test  procedures  shall  be  that  spec¬ 
ified  as  part  of  the  applicable  emission 
limitation. 

(ii)  The  term  “malfunction”  means 
any  sudden  and  unavoidable  failure  of 
air  pollution  control  equipment,  proc¬ 
ess  equipment,  or  process  to  operate  in 
a  normal  and  usual  manner.  Failures 
that  are  caused  entirely  or  in  part  by 
poor  maintenance,  careless  operation, 
or  any  other  preventable  equipment 
breakdown  shall  not  be  considered 
malfunctions. 

(iii)  The  term  “start-up”  means  the 
setting  into  operation  of  any  air  pollu¬ 
tion  control  equipment,  process  equip¬ 
ment,  or  process  for  any  purpose, 
except  routine  phasing  in  of  process 
equipment. 

(iv)  The  term  “shutdown”  means  the 
cessation  of  operation  of  any  air  pollu¬ 
tion  control  equipment,  process  equip¬ 
ment.  or  process  for  any  purpose, 
except  routine  phasing  out  of  process 
equipment. 

(V)  The  term  “violation”  means  any 
incident  of  excess  emissions,  regardless 
of  the  circumstances  of  the  occur¬ 
rence. 

(3) (i)  In  the  case  of  excess  emissions 
from  any  source  to  which  Regulatioas 
18.0,  24  0,  or  26.0  apply,  for  which  the 
Administrator  has  issued  a  Notice  of 
Violation,  the  owner  or  operator  of 
the  source  may  submit  the  following 
data  in  order  to  assist  the  Administra¬ 
tor  in  carrying  out  his  statutory  re¬ 
sponsibility  under  section  113  of  the 
CHean  Air  Act  to:  (A)  take  into  ac¬ 
count,  when  issuing  an  administrative 
order  under  section  113(a)(4).  the  seri¬ 
ousness  of  the  violation  and  any  good 
faith  efforts  to  comply  with  applicable 
regulations,  or  (B)  initiate  a  judicial 
action  under  section  113(b)(1)  or  (2)  or 
section  113(c)(1)(A)  or  (B),  in  appro¬ 
priate  circumstances. 

(ii)  Each  submission  shall  include,  as 
a  minimum: 

(A)  The  identity  of  the  stack  or 
other  emission  point  where  the  excess 
emissions  occurred; 

(B)  The  magnitude  of  the  excess 
emissions  expressed  in  units  of  the  ap¬ 
plicable  emission  limitation,  and  the 
operating  data  and  calculations  u.sed 
in  determining  the  magnitude  of  the 
excess  emissions; 
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(C)  The  time  and  duration  of  the 
excess  emissions; 

(D)  The  identity  of  the  equipment 
or  process  causing  the  excess  emis¬ 
sions; 

(E)  The  nature  and  cause  of  the 
excess  emissions; 

(F)  If  the  excess  emissions  were  the 
result  of  a  malfunction,  steps  taken  to 
remedy  the  malfunction,  and  the  steps 
taken  or  planned  to  prevent  the  recur¬ 
rence  of  the  malfunction; 

(G)  The  steps  taken  to  limit  the 
excess  emissions:  and 

(H)  Documentation  that  the  air  pol¬ 
lution  control  equipment,  process 
equipment,  or  process  was  at  all  times 
maintained  and  operated,  to  the  maxi¬ 
mum  extent  practicable,  in  a  manner 
consistent  with  good  practice  for  mini¬ 
mizing  emissions. 

(4)  At  any  time,  the  owner  or  opera¬ 
tor  of  an  applicable  source  has  the 
right  to  submit  data,  information,  or 
reports  to  the  Administrator,  includ¬ 
ing  but  not  limited  to  the  information 
specified  in  paragraph  (b)(3)(ii)  above, 
in  order  to  assist  the  Administrator  in 
carrying  out  his  statutory  responsibil¬ 
ities  under  sections  113  and  303  of  the 
Clean  Air  Act. 

(5)  The  submittal  of  information 
under  subparagraphs  (3)  and  (4)  of 
this  paragraph  shall  be  used  by  the 
Administrator  in  determining  the 
nature  of  the  violation,  the  need  for 
further  enforcement  action,  and  the 
appropriate  sanctions,  if  any,  under 
the  provisions  of  the  Clean  Air  Act 

(6)  Information  submitted  under 
subparagraphs  (3)  and  (4)  of  this  para 
graph  shall  be  submitted  to  the  Ad¬ 
ministrator,  EPA  Region  6,  1201  Elm 
Street,  Dallas,  Texas,  75270,  to  the  at¬ 
tention  of  the  Enforcement  Division 
Director. 

(7)  Nothing  in  this  section  shall  be 
construed  to  limit  the  obligation  of  an 
applicable  source  to  meet  applicable 
State  and  Federal  requirements,  nor 
the  authority  of  the  Administrator  to 
institute  actions  under  sections  113 
and  303  of  the  Clean  Air  Act,  or  th  ex¬ 
ercise  his  authority  under  section  114 
of  the  Clean  Air  Act . 

IFR  Doc.  79-6401  Filed  3-1-79;  8:45  am] 

[6560-01-M] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL  1068-8.  Docket  No.  OMSAPC-78-3] 

[40  CFR  Port  86) 

CONTROL  OF  AIR  POLLUTION  FROM  NEW 

MOTOR  VEHICLES  AND  NEW  MOTOR  VEHI¬ 
CLE  ENGINES;  CERTIFICATION  AND  TEST 

PROCEDURES 

Portfcvlele  Re^ultrtient  for  Light-Duty  Dtesol 

Vekides;  Change  in  PwhKc  Hearing  Dale 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


PROPOSED  RULES 

ACTION:  Change  in  Public  Hearing 
Date. 

SUMMARY:  This  document  an¬ 
nounces  a  change  in  the  time  and 
place  for  a  public  hearing  on  the  EPA 
notice  of  proposed  rulemaking  for  con¬ 
trol  of  particulate  emissions  from 
light-duty  diesel  vehicles  and  trucks, 
published  on  February  1,  1979  (44  FR 
6650). 

DATES:  March  19  and  20,  1979. 

ADDRESS:  The  hearing  will  be  held 
at  the  Crystal  City  Marriott  Hotel, 
1999  Jefferson  Davis  Highway,  Arling¬ 
ton,  Virginia  22202,  in  Salons  A  and  B. 
On  Monday,  March  19,  1979,  the  hear¬ 
ing  will  be  convened  at  9:00  a.m.  and 
will  be  adjourned  at  5:30  p.m.  If  a 
second  day  is  necessary  to  complete 
the  business  of  the  hearing,  the  hear¬ 
ing  will  reconvene  at  9:30  a.m.  on 
Tuesday,  March  20,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Paul  A.  J.  Wilson,  Regulatory  Man¬ 
agement  Staff,  Office  of  Mobile 
Source  Air  Pollution  Control  (ANR- 
455),  Environmental  Protection 
Agency,  40i  M  Street,  S.W.,  Wash¬ 
ington,  D.C.  20460.  Telephone  (202) 
755-0596. 

SUPPLEMENTARY  INFORMATION: 

Participation  in  Hearing:  Any 
person  desiring  to  make  a  statement  at 
the  hearing  or  to  submit  material  for 
inclusion  in  the  record  of  the  hearing 
should  provide  written  notice  of  such 
intention,  together  with  10  copies  of 
the  proposed  statement  or  material 
for  inclusion  in  the  record.  Both  state¬ 
ments  of  intention  to  present  informa¬ 
tion  at  the  hearing  and  copies  of  the 
proposed  testimony  or  material  for  in¬ 
clusion  in  the  record  should  be  submit¬ 
ted  to  the  Agency  by  March  14,  1979 
at  the  address  given  above. 

Background  Information:  Section 
202(a)(3)(A)(iii)  of  the  Clean  Air  Act, 
as  amended  in  1977  (the  Act),  directs 
the  Administrator  of  the  Environmen¬ 
tal  Protection  Agency  to  “prescribe 
regulation  . . .  applicable  to  emissions 
of  particulate  matter  for  classes  or  cat¬ 
egories  of  vehicles  manufactured 
during  and  after  model  year  1981 . . .” 
EPA  proposed  such  standards  for 
light-duty  diesel  vehicles  and  light- 
duty  diesel  trucks  on  February  1,  1979 
(44  FR  6650). 

Section  307(d)(5)  of  the  Act  requires 
that  the  Administrator  provide  an  op¬ 
portunity  for  the  oral  presentation  of 
“data,  views,  or  arguments  in  addition 
to  an  opportunity  to’  make  written 
comments . . with  respect  to  the  pro¬ 
posed  particulate  regulation.  The 


notice  of  proposed  rulemaking  pub¬ 
lished  on  February  1,  1979,  stated  that 
“[Tlhere  will  be  a  public  hearing  on 
the  provisions  of  the  proposed  regula¬ 
tion  on  March  5,  1979.”  Because  of 
scheduling  conflicts.  EPA  decided  to 
postpone  the  date  of  the  hearing  until 
March  19,  1979,  with  a  second  session, 
if  necessary,  on  March  20, 1979. 

The  hearing  is  intended  to  provide 
an  opportunity  for  interested  persons 
to  state  their  views  or  arguments  or  to 
provide  information  relative  to  the 
proposed  emission  standards  and  certi¬ 
fication  and  test  procedures  for  con¬ 
trol  of  particulate  emissions  from 
light-duty  diesel  vehicles  and  trucks. 

EPA  particularly  invites  testimony 
or  statements  for  the  record  on  the 
particulate  control  concept  identified 
in  the  proposal  in  which  a  manufac¬ 
turer  would  be  allocated  a  total  allow¬ 
able  tonnage  of  particulate  emissions 
for  his  light-duty  diesel  fleet.  Under 
such  a  program,  the  manufacturer 
would  have  more  flexibility  to  vary  his 
product  mix,  within  the  constraints  of 
the  corporate  emissions  allocation,  in 
response  to  the  demands  of  the  mar¬ 
ketplace.  One  component  of  this 
scheme  would  also  be  to  fix  a  maxi¬ 
mum  permissible  emission  level  which 
no  vehicles  w'ould  be  allowed  to 
exceed.  EPA  specifically  invites  com¬ 
ments  on  the  technical  aspects  of  this 
concept,  as  well  as  on  the  practicality 
of  this  control  strategy  in  terms  of  im¬ 
plementation,  protection  of  public 
health  and  welfare,  and  reduction  of 
the  regulatory  burden  imposed  on  the 
industry.  This  concept  might  provide  a 
workable  means  for  implementing  the 
congressionally-mandated  control  of 
particulate  emissions  from  light-duty 
diesel  vehicles,  and  EPA  is  interested 
in  public  discussion  of  this  alternative 
to  specifically-assigned  emission  stand¬ 
ards  with  which  all  vehicles  subject  to 
the  regulation  would  be  required  to 
comply. 

Mr.  Michael  P.  Walsh  is  hereby  des¬ 
ignated  as  the  Presiding  Officer  for 
the  hearing.  He  will  be  responsbile  for 
maintaining  order,  excluding  irrele¬ 
vant  or  repetitious  material,  schedul¬ 
ing  presentations,  and.  to  the  extent 
possible,  notifying  participants  of  the 
time  at  which  they  may  appear.  The 
hearing  will  be  conducted  informally. 
Formal  rules  of  evidence  will  not 
apply. 

Dated:  February  27,  1979. 

Edward  P.  Tdbrk, 
Acting  Assistant  Administrator 
for  Air,  Noise,  and  Radiation. 

(FR  Doc.  79-6513  Filed  3-1-79;  8:45  av] 
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[1505-01-M] 

DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Hoorifigt  and  Appool* 

(43  CFR  Part  4] 

ALASKA  NATIVE  CLAIMS  APPEALS  BOARD 
Hoarings  and  AppoaU  Precoduro* 

Correction 

In  PR  Doc.  79-4295,  appearing  at 
page  7982  in  the  issue  of  Thursday. 
February  8,  1979,  the  following 

changes  should  be  made: 

1.  On  page  7984,  first  column,  last 
full  paragraph,  the  second  word  in  the 
eighth  line  should  read,  “or”  and  the 
second  word  in  the  10th  line  should 
read,  “establish”. 

2.  On  page  7984,  second  column,  first 
full  paragraph,  the  fir^  complete 
word  in  the  tenth  line  should  read, 
“to”. 

3.  On  page  7984,  second  column,  in 
§4.1(5),  the  fourth  complete  word  in 
the  eighth  line  should  read,  “Native” 
and  between  the  fourth  and  fifth 
words  in  the  eighteenth  line  should 
appear  the  words,  “relating  to  enroll¬ 
ment  of  Alaska  Natives:  the  Board 
shall  not  consider  appeals”. 

4.  On  page  7985,  second  column,  the 
second  word  in  the  first  line 
§  4.903(c)(1)  should  read,  “statement” 
and  the  second  word  in  the  second  line 
of  §  4.903(c)(2)  should  read,  “raised”. 


I  «110-07-M] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Social  Security  Adminictratien 
(45  CFR  Part  234] 

AID  TO  FAMILIES  WITH  DEPENDENT  CHILDREN 
Protective,  Vendor,  and  Two-Party  Payment* 

AGEINCY:  Social  Security  Administra¬ 
tion.  HEW. 

ACTTION:  Proposed  rule. 

SUMMARY:  These  regulations  imple¬ 
ment  section  3  of  Public  Law  95-171 
which  amended  sections  403(a)  and 
406(b)  of  the  Social  Security  Act.  They 

(1)  clarify  provisions  for  making  pro¬ 
tective  and  vendor  payments  and  spe¬ 
cifically  authorize  Federal  funding  for 
two-party  checks:  (2)  require  that  a 
statement  of  the  specific  reasons  for 
making  protective,  vendor  or  two- 
party  payments  be  placed  in  the  file  of 
the  child  involved;  and  (3)  increase  the 


limitation  on  the  number  of  Individ¬ 
uals  who  can  receive  these  payments 
with  Federal  funding  from  10  to  20 
percent  of  the  number  of  other  APDC 
recipients  in  the  State  for  that  month. 

DATEIS:  Comments  must  be  received 
on  or  before  May  1. 1979. 

ADDRESSES:  Prior  to  final  adoption 
of  the  proposed  regulations,  we  will 
consider  any  comments  submitted  in 
writing  to  the  Commissioner  of  Social 
Security,  Department  of  Health,  Edu¬ 
cation,  and  Welfare,  P.O.  Box  1585, 
Baltimore.  Maryland  21203. 

Copies  of  all  comments  received  in 
response  to  this  notice  will  be  availa¬ 
ble  during  regular  business  hours  at 
the  Washington  Inquiries  Section, 
Office  of  Information.  Social  Security 
Administration,  Department  of 
Health.  Education,  and  Welfare. 
North  Building,  Room  5131,  330  Inde¬ 
pendence  Avenue.  S.W.,  Washington, 
D.C.  20201. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Mr.  C.  B.  Wooldridge,  330  C  Street. 

S.W..  Washington,  D.C.  20201,  tele¬ 
phone  (202)  245-8817. 

SUPPLEMENTARY  INFORMATION: 
In  general  Federal  funds  under  the 
AFDC  program  are  provided  for 
money  payments  made  to  the  caretak¬ 
er  relative  for  the  needy  family.  These 
are  payments  where  the  State  or  local 
agency  imposes  no  restrictions  on  the 
use  of  the  money.  The  Social  Security 
Act  also  provides  for  Federal  funding 
on  a  limited  basis  for  payments  to 
someone  other  than  the  caretaker  rel¬ 
ative.  Thus,  section  406(b)(2)  provides 
Federal  matching  for  protective  and 
vendor  payments  instead  of  payments 
directly  to  the  caretaker  relative  if  the 
State  agency  has  determined  that  the 
relative’s  Inability  to  manage  the 
funds  is  jeopardizing  the  child's  wel¬ 
fare. 

To  carry  out  statutory  amendments 
made  by  section  3  of  Public  Law  95- 
171,  we  are  proposing  changes  in  our 
regulations  to  (1)  clarify  that  two- 
party  checks  are  covered  under  protec¬ 
tive  and  vendor  payments  when  the 
conditions  of  section  406(b)(2)  are  sat¬ 
isfied;  (2)  require  that  a  statement  of 
the  specific  reasons  for  making  protec¬ 
tive  and  vendor  payments  be  placed  in 
the  file  of  the  child  for  whom  these 
payments  are  made;  (3)  increase  the 
limitation  on  the  number  of  individ¬ 
uals  who  may  receive  protective  and 
vendor  payments  with  Federal  match¬ 
ing  from  10  to  20  percent  of  the 
number  of  other  AFDC  recipients  in 
the  State  for  that  month. 

In  addition  these  regulations  provide 
that  the  State  agency  may  not  deter¬ 
mine  to  make  protective,  vendor  or 
two-party  payments  based  solely  on 
the  fact  that  all  of  the  family’s  finan¬ 


cial  obligations  are  not  paid  on  a 
timely  basis.  In  many  States  financial 
obligations  of  a  welfare  family  for  a 
month  sometimes  exceed  the  family’s 
monthly  income.  We  do  not  believe 
this  provision  is  intended  to  deprive 
the  family  of  its  ability  to  make 
choices  by  authorizing  a  different  kind 
of  payment  in  these  situations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13/761,  Public  Assistance- 
Maintenance  Assistance  (State  Aid).) 

Dated:  December  29, 1978. 

Stanford  G.  Ross. 
Commissioner  of  Social  Security. 

Approved:  February  18,  1979. 

Hale  Champion, 

Acting  Secretary  of  Health, 
Education,  and  Welfare. 

Part  234  of  Chapter  II.  Title  45  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

In  §234.60,  paragraphs  (a)(1),  (aX2), 
(aK3).  (a)(4),  (aK7).  (aK9).  (aXlOXii), 
(aXlDd),  and  (b)  are  revised  to  read 
as  follows: 

§  234.60  Protective,  vendor,  and  two-party 
payments  for  dependent  children. 

(a)  State  plan  requirements.' ID  If  a 
State  plan  for  AFDC  under  title  IV-A 
of  the  Social  Security  Act  provides  for 
protective,  vendor,  and  two-party  pay¬ 
ments  for  other  than  WIN  cases  and 
cases  in  which  the  caretaker  relative 
fails  to  meet  the  eligibility  require¬ 
ments  of  §232.11  or  §232.12  of  this 
chapter,  it  must  meet  the  require¬ 
ments  in  paragraph  (a)(2)  through 
(11)  of  this  section. 

(2)  Methods  will  be  in  effect  to  iden¬ 
tify  children  whose  relatives  have 
demonstrated  such  an  inability  to 
manage  funds  that  payments  to  the 
relative  have  not  been  or  are  not  cur¬ 
rently  used  in  the  best  interest  of  the 
child.  A  statement  of  the  specific  rea¬ 
sons  that  demonstrate  the  need  for 
making  protective,  vendor,  and  two- 
party  payments  must  be  placed  in  the 
file  of  the  child  involved.  This  deter¬ 
mination  may  not  be  piade  solely  on 
the  fact  that  bills  are  not  paid  on  a 
timely  basis. 

(3)  Criteria  will  be  established  to  de¬ 
termine  under  what  circumstances 
protective,  vendor,  and  two-party  pay¬ 
ments  will  be  made  in  whole  or  in  part 
to¬ 
il)  Another  individual  who  is  inter¬ 
ested  in  or  concerned  with  the  welfare 
of  the  child  or  relative;  or 

(ii)  A  person  or  persons  furnishing 
food,  living  accommodations  or  other 
goods,  services,  or  items  to  or  for  the 
child,  relative,  or  essential  person. 

(4)  Procedures  will  be  established  for 
making  protective,  vendor,  or  two- 
party  payments.  Under  this  provision, 
part  of  the  payment  may  be  made  to 
the  family  and  part  may  be  made  to  a 
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protective  payee  or  to  a  vendor,  or 
part  may  be  made  in  the  form  of  two- 
party  payments,  i.e.,  checks  which  are 
drawn  jointly  to  the  order  of  the  re¬ 
cipient  and  the  person  furnishing 
goods,  services,  or  items  and  negotia¬ 
ble  only  upon  endorsement  by  both 
the  recipient  and  the  other  person. 

•  •  •  •  • 

(7)  Standards  will  be  established  for 
selection: 

(i)  Of  protective  payees,  who  are  in¬ 
terested  in  or  concerned  with  the  re¬ 
cipient’s  welfare,  to  act  for  the  recipi¬ 
ent  in  receiving  and  managing  assist¬ 
ance,  with  the  selection  of  a  protective 
payee  being  made  by  the  recipient,  or 
with  his  participation  and  consent,  to 
the  extent  possible.  If  it  is  in  the  best 
interest  of  the  recipient  for  a  staff 
member  of  a  private  agency,  of  the 
public  welfare  department,  or  of  any 
other  appropriate  organization  to 
serve  as  a  protective  payee,  such  selec¬ 
tion  will  be  made  preferably  from  the 
staff  of  an  agency  or  that  part  of  the 
agency  providing  protective  services 
for  families;  and  the  public  welfare  de¬ 
partment  will  employ  such  additional 
staff  as  may  be  necessary  to  provide 
protective  payees.  The  selection  will 
not  include:  the  executive  head  of  the 
agency  administering  public  assist¬ 
ance:  the  person  determining  financial 
eligibility  for  the  family:  special  inves¬ 
tigative  or  resource  staff:  or  staff  han¬ 
dling  fiscal  processes  related  to  the  re¬ 
cipient;  or  landlords,  grocers,  or  other 
vendors  of  goods,  services,  or  items 
dealing  directly  with  the  recipient. 

(ii)  Of  such  persons  providing  goods, 
services,  or  items  with  the  selection  of 
such  persons  being  made  by  the  recipi¬ 
ent,  or  with  his  participation  and  con¬ 
sent,  to  the  extent  possible. 

•  •  *  •  * 

(9)  Review  will  be  made  as  frequent¬ 
ly  as  indicated  by  the  individual’s  cir¬ 
cumstances.  and  at  least  every  3 
months,  of: 

(i)  The  need  for  protective,  vendor, 
and  two-party  payments:  and 

(ii)  The  way  in  which  a  protective 
payee’s  responsibilities  are  carried  out. 

(10)  Provision  will  be  made  for  ter¬ 
mination  of  protective,  vendor,  and 
two-party  payments  as  follows: 

•  •  •  •  « 

(11)  When  it  appears  that  need  for 
protective,  vendor,  or  two-party  pay¬ 
ments  will  continue  or  is  likely  to  con¬ 
tinue  beyond  2  years  because  all  ef¬ 
forts  have  not  resulted  in  sufficiently 
improved  use  of  assistance  in  behalf  of 
the  child,  judicial  appointment  of  a 
guardian  or  other  legal  representative 
will  be  sought  and  such  payments  will 
terminate  when  the  appointment  has 
been  made. 

(11)  •  •  • 


(i)  That  a  protective,  vendor,  or  two- 
party  payment  should  be  made  or  con¬ 
tinued, 

•  •  •  •  • 

(b)  Federal  financial  participation. 
Federal  financial  participation  is  avail¬ 
able  in  payments  which  otherwise 
qualify  as  money  payments  with  re¬ 
spect  to  an  eligible  dependent  child, 
but  which  are  made  as  protective, 
vendor  or  two-party  payments  under 
this  section.  Payrolls  must  identify 
protective,  vendor,  or  two-party  pay¬ 
ments  either  by  use  of  a  separate  pay¬ 
roll  for  these  cases  or  by  using  a  spe¬ 
cial  identifying  code  or  symbol  on  the 
regular  payroll. 

(1)  The  payment  must  be  supported 
by  an  authorization  of  award  through 
amendment  of  an  existing  authoriza¬ 
tion  document  for  each  case  or  by 
preparation  of  a  separate  authoriza¬ 
tion  document.  In  either  instance,  the 
authorization  document  must  be  a 
formal  agency  record  signed  by  a  re¬ 
sponsible  agency  official,  showing  the 
name  of  each  eligible  child  and  rela¬ 
tive,  the  amount  of  payment  author¬ 
ized  and  the  name  of  the  protective, 
vendor  or  two-party  payee. 

(2)  The  number  of  individuals  for 
whom  protective,  vendor,  or  two-party 
payments  are  made  who  can  be  count¬ 
ed  as  recipients  for  Federal  financial 
participation  in  any  month  is  limited 
to  20  percent  of  the  number  of  other 
AFDC  recipients  in  the  State  for  that 
month. 

(i)  In  computing  such  20  percent, 
the  following  individuals  are  not  to  be 
counted. 

(A)  Those  with  respect  to  whom  pro¬ 
tective  or  vendor  payments  are  made 
for  any  month  because  caretaker  rela¬ 
tives  have  refused  without  good  cause 
to  participate  in  a  work  incentive  pro¬ 
gram  or  to  accept  a  bona  fide  offer  of 
employment  in  which  they  are  able  to 
engage:  or 

(B)  Those  with  respect  to  whom  pro¬ 
tective  or  vendor  payments  are  made 
for  any  month  because  of  the  refusal 
of  caretaker  relatives  to  comply  with 
the  eligibility  requirements  of  §232.11 
or  §  232.12  of  this  chapter. 

(ii)  The  State  may  decide  whether 
the  same  percentage  limitation  is  ap¬ 
plied  in  each  local  administrative  sub¬ 
division  or  it  may  establish  a  method 
of  assuring  that  the  number  of  recipi¬ 
ents  for  whom  matchable  payments 
are  made  does  not  exceed  the  limita¬ 
tion  for  the  State  as  a  whole. 

(iii)  If  the  number  of  recipients  for 
whom  protective,  vendor,  or  two-party 
payments  are  made  in  any  month  does 
not  exceed  20  percent  of  all  other 
AFDC  recipients  in  that  month,  all 
such  payments  and  recipients  may  be 
included  in  computing  Federal  finan¬ 
cial  participation.  If  the  number  of  re¬ 
cipients  for  whom  protective,  vendor, 
or  two-party  payments  are  made  ex¬ 


ceeds  20  percent  of  all  other  AFDC  re¬ 
cipients,  it  will  be  necessary  to  identify 
cases  whose  total  recipient  count  is 
within  the  20  percent  limit.  Only  the 
payments  and  recipient  count  for  the 
identified  cases  within  the  20  percent 
limit  may  be  included  for  Federal  fi¬ 
nancial  participation.  Other  recipients 
receiving  protective,  vendor,  or  two- 
party  payments  must  be  excluded 
from  the  recipient  count,  and  assist¬ 
ance  payments  for  the  other  recipients 
must  be  excluded  from  assistance  ex¬ 
penditures.  in  determining  a  State’s 
claim  for  Federal  financial  participa¬ 
tion. 

(iv)  In  computing  the  20  percent 
limit  on  the  number  of  recipients  of 
protective,  vendor,  or  two-party  pay¬ 
ments  the  numerical  limit  may  be 
rounded  upward  to  the  nearest  whole 
number. 

(Secs.  402,  403,  406,  and  1102  of -the  Social 
Security  Act.  as  amended,  49  Stat.  627,  as 
amended,  49  Stat.  628,  as  amended,  49  Stat. 
629,  as  amended,  49  Stat.  647,  as  amended, 
42  U.S.C.  602,  603,  606,  and  1302,  and  sec.  3 
of  Pub.  L.  95-171,  91  Stet.  1354.) 

[FR  Doc.  79-6231  Filed  3-1-79;  8:45  am] 


[4410-01-M] 

DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 
[28  CFR  Ch.  I] 

SEMIANNUAL  AGENDA  OF  SIGNIFICANT 
REGULATIONS 

Announcement  Regarding  PubHcotion 

AGENCY:  Department  of  Justice. 
ACTTION:  Notice  regarding  the  publi¬ 
cation  of  the  first  Semiannual  Agenda 
of  significant  regulations  pursuant  to 
Executive  Order  No.  12044. 
SUMMARY:  Due  to  certain  delays  in 
the  process  of  approving  the  Depart¬ 
ment’s  guidelines  implementing  Ex¬ 
ecutive  Order  No.  12044,  the  first 
Semiannual  Agenda  covering  the  De¬ 
partment’s  significant  regulations  will 
not  be  published  on  March  1,  1979,  as 
had  been  previously  announced.  Also, 
the  Department’s  issuing  components 
will  be  publishing  their  own  Semian¬ 
nual  Agenda  after  they  are  reviewed 
at  the  Departmental  level.  When  the 
Department’s  final  report  on  Execu¬ 
tive  Order  No.  12044  is  published— 
which  is  anticipated  in  the  coming 
month— it  will  include  a  statement  re¬ 
garding  the  outside  date  by  which  the 
components  should  have  published 
their  regulatory  agenda. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Larry  A.  Hammond,  Deputy  Assist¬ 
ant  Attorney  General,  Office  of 
Legal  Counsel,  Department  of  Jus¬ 
tice,  Washington,  D.C.  20530  (202- 
633-3657). 

Larry  A.  Hammond, 
Deputy  Assistant  A  ttomey 
General,  Office  of  Legal  Counsel. 
(FR  Doc.  79-6578  Filed  3-1-79;  12:00  pmJ 
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[3410-30-Ml 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 
CHILD  CARE  FOOD  PROGRAM 

National  Average  Payment  Factors  and  Food 

Cost  Factors  for  the  Period  January  1-June 

30,  1979 

Pursuant  to  Section  17  of  the  Na¬ 
tional  School  Lunch  Act.  as  amended 
by  Pub.  L.  95-627,  and  §  226.4  and 
§  226.12(h)  of  the  regulations  govern¬ 
ing  the  Child  Care  Food  Program  (7 
CPR  Part  226),  notice  is  hereby  given 
that  the  national  average  payment 
factors  and  food  cost  factors  for  meals 
served  to  children  attending  institu¬ 
tions  which  participate  in  the  Child 
Care  Food  Program  during  the  period 
January  1-June  30,  1979,  shall  be  as 
follows: 

The  food  cost  factor  for  breakfasts 
served  in  the  Program  in  family  and 
group  day  care  homes  is  28.00  cents. 
The  food  cost  factor  for  lunches  and 
suppers  served  in  the  Program  in 
family  and  group  day  care  homes  is 
50.00  cents.  The  food  cost  factor  for 
supplements  served  in  the  Program  in 
family  and  group  day  care  homes  is 
17.00  cents. 

National  average  payments  for 
breakfasts,  served  in  the  program:  (a) 
12.75  cents  for  each  breakfast  served 
in  the  Program;  (b)  an  additional  23.75 
cents  for  each  breakfast  served  to  chil¬ 
dren  from  families  whose  incomes 
meet  the  eligibility  criteria  for  re¬ 
duced  price  school  meals;  and  (c)  an 
additional  31.75  cents  for  each  break¬ 
fast  served  to  children  from  families 
whose  incomes  meet  the  eligibility  cri¬ 
teria  for  free  school  meals. 

National  average  payments  for 
lunches  and  suppers  served  in  the  Pro¬ 
gram:  (a)  15.75  cents  for  each  lunch 
and  supper  served  in  the  Program:  (b) 
an  additional  61.50  cents  for  each 
lunch  and  supper  served  to  children 
from  families  whose  incomes  meet  the 
eligibility  criteria  for  reduced  price 
school  meals;  and  (c)  an  additional 
71.50  cents  for  each  lunch  and  supper 
served  to  children  from  families  whose 
incomes  meet  the  eligibility  criteria 
for  free  school  meals. 

The  above  factors  represent  a  4.78 
percent  increase  in  the  factors  pre¬ 
scribed  for  the  period  July-December, 
1978.  This  represents  the  percentage 
of  increase  during  the  six-month 


period  May-November,  1978  (from 
215.6  in  May,  1978,  to  225.9  in  Novem¬ 
ber  1978)  in  the  Pood  Away  from 
Home  series  of  the  Consumer  Price 
Index  for  all  urban  consumers,  pub¬ 
lished  by  the  Bureau  of  Labor  Statis¬ 
tics  of  the  Department  of  Labor. 

For  supplements  served  in  the  Pro¬ 
gram  the  national  average  payment 
factors  will  be;  (a)  6.50  cents  for  each 
supplement  served;  (b)  an  additional 
13.25  cents  for  each  supplement  served 
to  children  from  families  W'hose  in¬ 
comes  meet  the  eligibility  criteria  for 
reduced  price  school  meals;  and  (c)  an 
additional  19.50  cents  for  each  supple¬ 
ment  .served  to  children  from  families 
whose  incomes  meet  the  eligibility  cri¬ 
teria  for  free  school  meals. 

The  national  average  payment  fac¬ 
tors  for  supplements  served  in  the 
Program  implement  the  new  legisla¬ 
tion,  Pub.  L.  95-627.  The  factor  for 
supplements  represents  a  9.98  percent 
increase  in  the  factors  prescribed  for 
1978.  This  represents  the  percentage 
of  increase  during  1978  (from  205.4  in 
November,  1977,  to  225.9  in  November, 
1978)  in  the  Food  Away  from  Home 
Series  of  the  Consumer  Price  Index 
for  all  urban  consumers,  published  by 
the  Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

The  total  amount  of  payments  for 
distribution  to  Program  participants 
to  be  made  to  each  State  agency  from 
the  sums  appropriated  for  the  Pro¬ 
gram  shall  be  based  upon  these  na¬ 
tional  average  payment  factors  and 
the  number  of  meals  of  each  type 
served. 

Definitions.  The  terms  used  in  this 
notice  shall  have  the  meanings  as¬ 
cribed  to  them  in  the  regulations  gov¬ 
erning  the  Child  Care  Food  Program 
(7  CPR  Part  226). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.558) 

Effective  date:  This  notice  shall  be 
effective  as  of  January  1,  1979. 

Dated:  February  26, 1979. 

Carol  Tucker  Foreman, 
Assistant  Secretary  for 
Food  and  Consumer  Services. 

[FR  Doc.  79  6070  Piled  3-l-^79;  8:45  ami 


[3410-05-M] 

Office  af  the  Secretary 
1978  CROP  UPLAND  COHON  PROGRAM 
National  Program  Acreage 

ACTION:  Notice  of  Revision  of  Na¬ 
tional  Program  Acreage  for  the  1978 
Crop  of  Upland  Cotton. 

SUMMARY:  This  notice  is  to  an¬ 
nounce  a  revision  of  the  national  pro¬ 
gram  acreage  for  the  1978  crop  of 
upland  cotton  which  was  initially  an¬ 
nounced  on  December  15,  1977,  (42  PR 
63801)  to  be  10,248,000  acres.  This 
action  is  taken  in  accordance  with  the 
provisions  of  Section  103(f)(7)  of  the 
Agricultural  Act  of  1949,  as  amended 
by  the  Pood  and  Agriculture  Act  of 
1977  (7  U.S.C.  1444(f)(7)),  which  au¬ 
thorizes  the  Secretary  of  Agriculture 
to  revise  the  national  program  acreage 
for  purposes  of  determining  the  alloca¬ 
tion  factor  if  he  determines  it  neces¬ 
sary  based  upon  the  latest  informa¬ 
tion. 

EFFECTIVE  DATE:  March  2.  1979. 

ADDRESS:  Production  Adjustment 
Division,  ASCS-USDA.  3630  South 
Building,  P.O.  Box  2415,  Washington, 
D.C.  20013. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  V.  Cunningham,  (ASCS), 

(202) 447-7873. 

SUPPLEMENTARY  INFORMATION: 
The  Secretary  has  determined,  based 
upon  the  latest  available  information, 
that  the  1978-crop  upland  cotton  na¬ 
tional  program  acreage  shall  be  re¬ 
vised  because  projections  of  domestic 
use,  exports,  imports,  and  carryover, 
and  the  estimated  national  weighted 
average  of  farm  program  yields  have 
changed  since  the  initial  determina¬ 
tion.  Since  this  revision  is  required  to 
be  proclaimed  as  soon  as  the  decision 
to  revise  has  been  made,  it  is  impracti¬ 
cable  and  contrary  to  the  public  inter¬ 
est  to  comply  with  the  30-day  effec¬ 
tive  date  requirement  of  5  U.S.C.  553 
and  the  60-day  public  comment  period 
required  by  Executive  Order  12044. 
Therefore,  this  notice  of  determinaton 
shall  become  effective  on  the  date  it  is 
published  in  the  Federal  Register. 
Accordingly,  the  revised  national  pro¬ 
gram  acreage  for  the  1978  crop  of 
upland  cotton  is  determined  to  be  the 
following: 
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Determinations 

Revised  National  Program  Acreage 
for  1978-Crop  Upland  Cotton.  It  is 
hereby  proclaimed  that  the  final  na¬ 
tional  program  acreage  for  the  1978 
crop  of  upland  cotton  shall  be 
10,000,000  acres.  The  revised  national 
program  acreage  is  based  on  the  fol¬ 
lowing  data; 


1.  Estimated  domestic  consumption. 

1978-79  (480  Ib.  net  weight  bales) ..  8.200.000 

2.  Pius  estimated  exports.  1978-79 

(480  lb.  net  weight  twles) .  6.000,000 

3.  Minus  estimate  imports.  1978-79 

(480  lb.  net  weight  bales) .  10.000 

4.  Minus  adjustment  to  decrease 
stocks  to  desired  level  (480  lb.  net 

weight  bales) ' .  778.000 

5.  Times  480  lbs.  per  bale .  5.477.760.000 

6.  Divided  by  estimated  weighted 
average  of  farm  program  yields 

(lbs.  per  acre) .  579 

7.  Equals;  (atres) . 9.460.725 

8.  Statutory  minimum  national  pro¬ 
gram  acreage  (acres) .  10,000.000 


'Desired  carryover  of  upland  cotton  stocks  is 
4,500.000  bales.  The  carryover  on  August  1.  1977. 
was  5.278.000  bales.  Thus,  the  stock  adjustment  is 
778.000  bales. 

Note.— An  approved  Impact  Analysis 
Statement  is  available  from  Charles  V.  Cun¬ 
ningham  (ASCS),  (202)  447-7873. 

Note,— The  ASCS.  to  meet  the  require¬ 
ments  of  the  National  Environmental  Policy 
Act  (Pub.  L.  91-190,  45  U.S.C.  4321  et  seq.), 
has  determined  that  the  impact  of  this 
action  on  the  human  environment  is  net  sig¬ 
nificant  and  that  no  Environmental  Impact 
Statement  is  needed. 

Signed  at  Washington.  D.C.  on  Feb¬ 
ruary  23,  1979. 

Bob  Bergland, 

Secretary. 

(PR  Doc.  79-6097  Piled  3-1-79;  8:45  am] 


r3410-01-Ml 

Office  of  the  Secretary 

HUMAN  NUTRITION  ADVISORY  COMMITTEE 
Notice  of  Intent  to  Establish 

Notice  is  hereby  given  that  the  Sec¬ 
retary  of  Agriculture  proposes  to  es¬ 
tablish  a  Human  Nutrition  Advisory 
Committee  to  aid  the  Department  in 
developing  policies  and  programs  to 
as.sure  that  the  nutritional  needs  of 
the  public  are  met. 

The  Secretary  has  determined  that 
establishment  of  the  Committee  is 
necessary  and  in  the  public  interest  in 
connection  with  the  duties  imposed  on 
the  Department  of  Agriculture  by  law. 

The  Committee  will  be  composed  of 
20  public  members  appointed  by  the 
Secretary  for  1-year  terms.  The  mem¬ 
bers  will  be  selected  from  the  follow¬ 
ing  categories: 

Pour  members  representing  consumers; 

Pour  members  representing  beneficiaries 
of  food  assistance  and/or  nutrition  educa¬ 
tion  programs; 


Pour  members  representing  State  and 
local  food  assistance  programs  and/or  edu¬ 
cation  institutions  and  agencies; 

Pour  members  representing  the  agricul¬ 
tural  industy,  including  producers,  proces¬ 
sors.  and  retailers;  and 

Pour  scientists  in  the  food  and  nutrition 
area. 

This  notice  solicits  nominations 
from  the  public  for  membership  in  the 
above  categories.  Comments  of  inter¬ 
ested  persons  concerning  the  estab¬ 
lishment  of  this  Committee,  and 
names  and  resumes  of  recommended 
appointees  to  the  Committee  may  be 
submitted  to  the  Coordinator  for 
Human  Nutrition  Policy,  Office  of  the 
Secretary,  U.S.  Department  of  Agri¬ 
culture,  Room  4 19- A  Administration 
Building,  Washington,  D.C.  20250,  by 
April  2.  1979. 

All  written  comments  made  pursu¬ 
ant  to  this  notice  will  be  available  for 
public  inspection  at  the  above  office 
during  regular  business  hours. 

Joan  S.  Wallace, 
Assistant  Secretary 
for  Administration. 

February  27,  1979. 

(PR  Doc.  79-6319  Piled  3-1-79;  8:45  am] 


[3410-02-M] 

Office  af  Trantporlation 

RURAL  TRANSPORTATION  ADVISORY  TASK 
FORCE 

Public  Meeting 

The  Rural  Transportation  Advisory 
Task  Force,  established  by  Pub.  L.  95- 
580,  enacted  November  2,  1978,  an¬ 
nounces  its  first  meeting,  to  be  held 
March  14  and  15,  1979,  in  Washington. 
D.C.  Interested  persons  are  invited  to 
attend. 

Purpose  of  the  Task  Force.  The  task 
force  will  study  and  report  on  methods 
for  enhancing  the  economical  and  effi¬ 
cient  movement  of  agricultural  com¬ 
modities  (including  forest  products) 
and  agricultural  inputs,  including  rec¬ 
ommendations  for  approaches  for  de¬ 
termining  the  continuing  transporta¬ 
tion  needs  of  agriculture,  for  establish¬ 
ing  a  national  agricultural  transporta¬ 
tion  policy,  and  for  identifying  impedi¬ 
ments  to  a  railroad  transportation 
system  adequate  for  the  nee(ls  of  agri¬ 
culture.  After  holding  public  hearings, 
the  task  force  will  publish  a  final 
report  which  addresses  the  issues  de¬ 
scribed  above  and  which  contains  spe¬ 
cific  recommendations  for  a  railroad 
transportation  system  adequate  to 
meet  the  essential  needs  of  the  agri¬ 
cultural  industry.  The  final  report  is 
due  December  27, 1979. 

Time  and  Place  of  Meeting.  Meetings 
will  be  in  room  2 18- A  in  the  Adminis¬ 
tration  Building,  Department  of  Agri¬ 


culture,  14th  and  Independence 
Avenue,  SW.,  Washington.  D.C.  The 
first  session  will  convene  at  9:00  a.m.. 
Wednesday,  March  14,  1979.  Subse¬ 
quent  meeting  times  will  be  an¬ 
nounced.  Meetings  will  run  through 
Thursday,  March  15,  1979. 

Public  Participation.  The  first  meet¬ 
ing  will  deal  primarily  with  organiza¬ 
tion,  identification  of  issues,  and  set¬ 
ting  of  priorities.  The  public  is  invited 
to  submit  comments  in  writing  at  any 
time  during  the  course  of  the  task 
force’s  investigation.  Public  hearings, 
to  be  announced  in  the  future,  will 
provide  opportunity  for  oral  presenta¬ 
tion  of  views.  Oral  participation  by  the 
public  at  the  first,  and  subsequent, 
meetings  will  be  at  the  discretion  of 
the  Chairman  or  Executive  Director. 

Space  is  limited.  Those  planning  to 
attend,  or  for  further  information, 
contact  Ronald  F.  Schrader,  Executive 
Director,  Rural  Transportation  Advi¬ 
sory  Task  Force,  Office  of  Transporta¬ 
tion,  U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250,  telephone; 
(202) 447-3963. 

Dated;  February  27.  1979. 

Ronald  F.  Schrader, 
Acting  Director, 
Office  of  Transportation. 

(FR  Doc.  79-6433  Piled  3-1-79;  8:45  am] 

[6320-01 -M] 

CIVIL  AERONAUTICS  BOARD 

(Order  79-2-138;  Docket  34584] 

AIR  WISCONSIN,  INC 

Order  To  Shaw  Cause  for  an  Amendment  of  Ht 

Certificate  for  Route  186  To  Provide  Jomet- 

town-Bismarck/Minneopelis  Service 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  23rd  day  of  February,  1979. 

On  January  10,  1978,  we  issued  a 
press  release  (CAB  79-12)  in  which  we 
announced  that  we  are  actively  seek¬ 
ing  an  air  carrier(s)  to  replace  North¬ 
west  Airlines  at  Jamestown.  North 
Dakota.  In  response,  on  Jauiuary  26. 
1979,  Air  Wisconsin  filed  an  applica¬ 
tion  to  amend  its  certificate  for  Route 
186  to  allow  it  to  provide  scheduled  air 
transportation  of  persons,  property 
and  mail  between  Jamestown,  on  the 
one  hand,  and  Bismarck,  North 
Dakota,  and  Minneapolis/St.  Paul, 
Minnesota,  on  the  other.  'The  certifi¬ 
cate  amendment,  as  proposed,  would 
also  give  Air  Wisconsin  nonstop  au¬ 
thority  between  Bismarck  and  James¬ 
town  and  any  of  the  points  on  its  ex¬ 
isting  certificate.  The  application  does 
not  request  subsidy.  On  the  same  date. 
Air  Wisconsin  filed  a  petition  for  an 
order  to  show  cause  and  submitted  its 
service  proposals.  It  would  provide 
three  daily  Minneapolis-Jamestown 


FEDERAL  REGISTER,  VOL  44,  NO.  43— FRIDAY,  MARCH  2,  1979 


NOTICES 


11807 


nonstop  round  trips  and  two  daily  Bis¬ 
marck- Jamestown  nonstop  round 
trips,  five  days  per  week,  with  reduced 
service  on  weekends,  using  19-passen¬ 
ger  Swearingen  Metro  aircraft.  It  is 
prepared  to  begin  service  on  April  1. 
1979,  and  finance  the  development  of 
Jamestown  service  from  revenues 
earned  on  its  existing  routes.  There¬ 
fore.  it  asks  that  a  final  order  amend¬ 
ing  its  certificate  be  issued  no  later 
than  March  31.  1979. 

In  support,  it  emphasizes  that  its 
schedules  are  designed  to  take  maxi¬ 
mum  advantage  of  connecting  flights 
at  both  Minneapolis  and  Bismarck  and 
allow  Jamestown  passengers  to  com¬ 
plete  business  trips  in  a  single  day 
without  overnight  stays.  It  points  to 
its  proven  record  as  a  successful  carri¬ 
er,  sees  Jamestown  service  as  a  logical 
extension  of  its  existing  route  system, 
and  expects  to  earn  a  proht  of 
$100,000  in  the  first  established  year 
of  operations. 

The  Bismarck  Chamber  of  Com¬ 
merce  and  the  Jamestown  Parties’ 
support  Air  Wisconsin’s  requests.  Ja¬ 
mestown  asks  that  it  receive  certificat¬ 
ed  air  service,  states  that  Air  Wiscon¬ 
sin’s  application  meets  its  current  re¬ 
quirements  in  terms  of  both  service 
and  carrier  performance,  and  urges 
quick  action  so  that  certhicated  serv¬ 
ice  may  begin  on  April  1. 

We  tentatively  conclude  that  the 
grant  of  Air  Wisconsin’s  application  is 
consistent  with  the  public  convenience 
and  necessity.*  We  further  tentatively 
conclude  that  it  should  be  accom¬ 
plished  by  show-cause  procedures. 
There  is  no  opposition  to  the  carrier’s 
request  and  there  do  not  appear  to  be 
any  material  determinative  issues  of 
fact  which  require  an  oral  evidentiary 
hearing  for  their  resolution.  The  pro¬ 
posed  amendment  would  add  Bismarck 
as  a  terminal  point  and  Jamestown  as 
an  intermediate  point,  and  authorize 
Air  Wisconsin  to  provide  nonstop  serv¬ 
ice  between  these  points  and  all  other 
points  on  its  existing  certificate. 

We  recognize  that  in  Order  79-2-45 
we  established  an  interim  level  of  es¬ 
sential  air  transportation  for  James¬ 
town  and  Invited  carriers  interested  in 
serving  Jamestown  to  file  applications 
by  February  27,  1979.  However,  since 
Air  Wisconsin  is  currently  certificated 
and  willing  to  provide  certificated 
service  without  subsidy  beginning 
April  1.  we  can  see  no  purpose  in  de¬ 
laying  action  on  its  application  until 
after  February  27.  Our  action  here  is 


‘The  city  of  Jamestown.  North  Dakota, 
Stutsman  County,  North  Dakota,  the  Ja¬ 
mestown  Chamber  of  Commerce,  and  the 
Jamestown  Municipal  Airport  Authority. 

*On  the  basis  of  officially  noticeable  data, 
we  find  that  Air  Wisconsin  is  a  citizen  of  the 
United  States  and  is  fit,  willing  and  abie  to 
perform  the  air  services  proposed  and  to 
conform  to  the  provisions  of  the  Act  and 
our  rules,  regulations  and  requirements. 


not  meant  to  preclude  other  carriers 
from  filing  proposals  to  provide  essen¬ 
tial  service  at  Jamestown,  with  or 
without  section  401  certificate  authori¬ 
ty. 

Under  the  Airline  Deregulation  Act 
of  1978,  we  must  approve  an  applica¬ 
tion  for  certificate  authority  unless  we 
find,  by  a  preponderance  of  the  evi¬ 
dence,  that  approval  would  not  be  con¬ 
sistent  with  the  public  convenience 
and  necessity  (Pub.  L.  No.  95-504,  sec¬ 
tion  14).  The  new  act  creates  a  pre¬ 
sumption  that  the  grant  of  all  applica¬ 
tions  is  consistent  with  the  public  con¬ 
venience  and  necessity.  It  places  on 
any  opponents  of  such  applications 
the  burden  of  proving  them  inconsist¬ 
ent  with  the  public  convenience  and 
necessity.  Any  party  to  this  proceeding 
may  explain  in  full  why  the  authority 
that  we  propose  to  grant  should  not  be 
issued.  Such  explanations  should 
apply  specifically  to  the  application  in 
issue,  and  should  be  sufficiently  de¬ 
tailed  to  overcome  the  statutory  pre¬ 
sumption  of  favorable  treatment  that 
the  Act  bestows  on  applications. 

Finally,  upon  review  of  the  environ¬ 
mental  evaluation  submitted  by  Air 
Wisconsin  in  its  application,  to  which 
no  answers  have  been  filed,  we  find 
that  our  decision  to  award  it  authority 
will  not  constitute  a  major  Federal 
action  significantly  affecting  the  qual¬ 
ity  of  the  environment  within  the 
meaning  of  the  National  Environmen¬ 
tal  Policy  Act  of  1969,  or  a  major  regu¬ 
latory  action  under  the  Elnergy  Policy 
and  Conservation  Act  of  1975. 

We  will  give  interested  persons  21 
days  following  the  date  of  adoption  of 
this  order  to  show  cause  why  the  ten¬ 
tative  findings  and  conclusions  set 
forth  here  should  not  be  made  final; 
answers  will  be  due  seven  days  later. 
We  expect  such  persons  to  direct  their 
objections,  if  any,  to  specific  markets, 
and  to  support  such  objections  with 
detailed  economic  analysis.  If  an  evi¬ 
dentiary  hearing  is  requested,  the  ob¬ 
jector  should  state,  in  detail,  why  such 
a  hearing  is  necessary  and  what  rele¬ 
vant  and  material  facts  he  would 
expect  to  establish  through  such  a 
proceeding  that  cannot  be  established 
in  written  pleadings.  We  will  not  en¬ 
tertain  general,  vague,  or  unsupported 
objections. 

Accordingly, 

1.  We  direct  all  interested  persons  to 
show  cause  why  we  should  not  issue 
an  order  making  final  the  tentative 
findings  and  conclusions  stated  above 
and  amending  the  certificate  of  public 
convenience  and  necessity  of  Air  Wis¬ 
consin  for  Route  186  to  authorize  the 
addition  of  Bismarck.  North  Dakota, 
as  a  terminal  point,  and  Jamestown. 
North  Dakota,  as  an  intermediate 
point; 

2.  Any  interested  person  having  ob¬ 
jections  to  the  issuance  of  an  order 


making  final  the  proposed  findings, 
conclusions  and  certificate  amend¬ 
ments  set  forth  here  shall  no  later 
than  March  16,  1979,  file  with  us  and 
serv’e  upon  all  persons  listed  in  para¬ 
graph  5  a  statement  of  objections  to¬ 
gether  with  a  summary  of  testimony, 
statistical  data,  and  evidence  expected 
to  be  relied  upon  to  support  its  objec¬ 
tions;  answers  to  objections  shall  be 
filed  no  later  than  March  23.  1979; 

3.  If  timely  and  properly  supported 
objections  are  filed,  we  will  accord  full 
consideration  to  the  matters  or  issues 
raised  before  taking  further  action; 

4.  In  the  event  no  objections  are 
filed  to  any  part  of  this  order,  we  will 
deem  all  further  procedural  steps  re¬ 
lating  to  such  part  or  parts  to  have 
been  waived,  and  we  will  take  no  fur¬ 
ther  action;  and 

5.  We  will  serve  a  copy  of  this  order 
upon  Air  Wisconsin,  Northwest  Air¬ 
lines,  North  Central  Airlines.  Frontier 
Airlines,  Braniff  Airways.  Eastern  Air 
Lines,  Allegheny  Airlines,  Ozark  Air 
Lines.  Southern  Airways,  United  Air 
Lines,  Western  Air  Lines,  the  Bis¬ 
marck  Chamber  of  Commerce,  the  Ja¬ 
mestown  Parties,  and  the  North 
Dakota  Aeronautics  Commission. 

We  will  publish  this  order  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

I*HyLLis  T.  Kaylor.* 
Secretary. 

[PR  Doc.  79-6312  Piled  3-1-79;  8:43  am) 


[6320-01-M] 

[Order  79-2-125;  Docket  337081 

AMERICAN  AIRLINES,  INC 

Order  To  Show  Coute  for  Amendment  of  Its 
Certificate  of  Public  Convenience  and  Necet- 
(ily  for  Route  4  (Oevelond-Son  Francisco) 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  21st  day  of  February,  1979. 

On  October  18,  1978,  American  Air¬ 
lines  filed  an  application  for  unres¬ 
tricted  nonstop  authority  in  the  Cleve- 
land-San  Francisco  market,  accompa¬ 
nied  by  a  motion  for  hearing.  Initially, 
it  proposes  to  operate  one  daily  non¬ 
stop  roundtrip  using  B-727-200  equip¬ 
ment. 

In  support  of  its  motion,  it  argues 
that  the  market  needs  additional  com¬ 
petitive  nonstop  service;  it  will  offer 
important  low-fare  options;  and  it  will 
make  a  profit  of  $1,802,000. 

No  answers  were  filed  in  response  to 
American’s  motion. 

We  tentatively  conclude,  on  the 
basis  of  the  tentative  findings  below, 
that  it  is  consistent  with  the  public 
convenience  and  necessity  to  grant  the 
Cleveland-San  Francisco  application 
to  American  and  those  of  any  other 


’All  Members  concurred. 
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fit,  willing  and  able  applicants  whose 
fitness,  willingness  and  ability  can  be 
established  by  officially  noticeable 
data.'  Further,  w'e  tentatively  conclude 
that  no  oral  evidentiary  hearing  is 
needed  here  since  there  are  no  materi¬ 
al  determinative  issues  of  fact  requir¬ 
ing  such  a  hearing  for  their  re.solu- 
tion.- 

Under  the  Airline  Deregulation  Act 
of  1978,  we  must  approve  an  applica¬ 
tion  for  certificate  authority  unless  we 
find,  by  a  preponderance  of  the  evi¬ 
dence.  that  approval  would  not  be  con¬ 
sistent  with  the  public  convenience 
and  necessity  (Pub.  L.  No.  95-504,  Sec¬ 
tion  14).  The  new  Act  creates  a  pre¬ 
sumption  that  the  grant  of  all  applica¬ 
tions  is  consLstent  with  the  public  con- 
\enience  and  necessity.  It  places  on 
any  opponents  of  these  applications 
the  burden  of  proving  them  inconsist¬ 
ent  with  the  public  convenience  and 
uf'ce.ssity  (Pub.  L.  No.  95-504.  Section 
14).  To  give  such  opponents  a  reason¬ 
able  opportunity  to  meet  an  admitted¬ 
ly  heavy  burden  of  proof,  it  is  our  view 
that  applicants  must  indicate  what 
type  of  service  they  w^ould  provide  if, 
after  receiving  authority,  they  chose 
to  .serve  the  markets  at  issue.  This 
does  not  mean  that  an  applicant  must 
show  that  it  will  provide  service  if  it 
recei\es  authority  but  rather  w  hat  the 
nature  of  its  service  would  be  if  it  de¬ 
cided  to  .serve.  American’s  motion  con¬ 
tains  the  required  information.  Should 
any  other  parties  wish  to  apply  for  the 
Cle\  tiand-San  Francisco  authority,  we 
will  give  them  15  days  from  the  date 
of  .service  of  this  order  to  supply  data.’ 


Officially  noticeable  data  consist  of  that 
tnaterial  filed  under  Section  302.24(m)  of 
our  Procedural  Regulations.  Applicants 
whose  fitness  cannot  be  so  established  must 
make  a  showing  of  fitness,  as  well  as  dealing 
with  any  que.stions  under  sections  408  and 
409  of  the  Act.  Should  such  applications  be 
filed,  we  will  then  consider  how  to  deal  with 
them  procedurally. 

On  the  b-asis  of  officially  noticeable  data, 
we  find  that  American  is  a  citizen  of  the 
Pnited  States  and  is  fit.  wdlling  and  able  to 
perfortii  t  he  air  service  proposed  and  to  con- 
lorni  to  the  provisions  of  the  Act  and  our 
rules,  regulations  and  requests. 

During  the  time  American's  application 
lia.s  been  before  us.  it  has  applied  for  and  re¬ 
ceived  dormant  authority  in  this  market 
•  Order  78-11-41).  However,  we  do  not  be¬ 
lieve  tliis  should  preclude  the  award  of  the 
authority  it  seeks  here.  The  grant  of  unused 
aiithoriiy  brings  with  it  certain  service  re¬ 
quirements  that  are  not  applicable  to  ordi¬ 
nary  401  authority  (Section  401(d)(5)(A) 
and  (D)).  Therefore,  the  recent  grant  of 
unused  authority  does  not  moot  American's 
requt'st  here. 

Tlu  y  should  submit  an  illustrative  .sched- 
ul(‘  of  service  in  the  markets  at  issue,  which 
shows  all  points  that  they  might  choose  to 
ser\c.  the  type  and  capacity  of  the  equip¬ 
ment  they  would  likely  use  and  the  elapsed 
trip  time  of  flights  in  block  hours  over  the 
segments.  For  the  markets  at  issue  only, 
the,\  should  also  provide  an  environmental 
evaluation  as  required  by  Part  312  of  our 


in  order  to  give  interested  persons  suf¬ 
ficient  information  on  the  nature  of 
the  applicant's  proposal  to  assess  con¬ 
sistency  with  the  public  convenience 
and  necessity.  Our  tentative  findings 
concerning  all  applicants  that  have 
not  filed  illustrative  service  proposals 
are  contingent  on  such  filings. 

Upon  review^  of  all  the  facts  and 
pleadings  in  this  case,  we  have  tenta¬ 
tively  determined  that  there  is  no 
reason  why  we  should  not  grant  San 
Francisco-Cleveland  authority  to 
American  and  any  other  applicant 
whose  fitness  can  be  shown  by  official¬ 
ly  noticeable  material.  Our  tentative 
conclusions  comport  with  the  letter 
and  spirit  of  the  Airline  Deregulation 
Act  of  1978,  particularly  the  declara¬ 
tion  of  policy  set  forth  in  section  102 
which  instructs  us  to  rely,  to  the  maxi¬ 
mum  extent  possible,  on  competitive 
forces,  including  potential  competi¬ 
tion.^  See  our  general  conclusions 
about  the  benefits  of  multiple  authori¬ 
ty  in  Improved  Authority  To  Wichita 
Case,  et  al..  Order  78-12-106,  Decem¬ 
ber  14.  1978.  Accordingly,  we  conclude 
that  it  is  de,sirable  to  award  the  addi¬ 
tional  authority  sought  by  the  appli¬ 
cants.  whether  or  not  services  are  in 
fact  operated.  The  existence  of  addi¬ 
tional  operating  rights  in  markets  now 
being  served  by  incumbent  carriers  or 
authorized  to  be  served  will  best  effect 
the  statute’s  policy  objective  of  plac¬ 
ing  maximum  reliance  on  the  decisions 
of  the  marketplace.  This  will  occur  be¬ 
cause  newly  authorized  carriers  may 
actually  enter  the  market  in  order  to 
exploit  unmet  demand,  both  in  terms 
of  price  and  service,  or  because  incum¬ 
bents  will  be  encouraged  by  the  realis¬ 
tic  threat  of  entry  to  meet  that 
demand.  Because  demand  is  dynamic 
in  character  and  therefore  constantly 
changing,  the  most  effective  means  to 
assure  that  competitive  forces  will  op¬ 
erate  quickly  and  effectively  is  to 
award  multiple  operating  authority  to 
carriers  that  are  fit,  willing  and  able  to 
provide  service. 

Notwithstanding  the  foregoing  ten¬ 
tative  conclusions  in  support  of  multi¬ 
ple  authority  in  this  proceeding,  we 


Regulations,  and  an  estimate  of  the  gallons 
of  fuel  to  be  consumed  in  the  first  year  of 
operations  in  the  market  if  they  instituted 
the  proposed  seiwice,  as  well  as  a  statement 
on  the  availability  of  the  required  fuel. 

‘St'ction  102(a)  specifies  as  being  in  the 
public  interest,  among  other  things:  “The 
placement  of  maximum  reliance  on  competi¬ 
tive  market  forces  and  on  actual  and  poten¬ 
tial  competition  (a)  to  provide  the  needed 
air  transportation  system,  and  (b)  to  encour¬ 
age  efficient  and  well-managed  carriers  to 
earn  adequate  profits  and  to  attract  capital" 
and  “The  encouragement,  development,  and 
maintenance  of  an  air  transportation 
system  relying  on  actual  and  potential  com¬ 
petition  to  provide  efficiency,  innovation, 
and  low  prices,  and  to  determine  the  vari¬ 
ety.  quality,  and  price  of  air  transportation 
services.’’ 


wish  to  make  clear  that  we  in  no  way 
desire  to  deter  objections  that  might 
be  asserted  under  the  1978  Act  by  air 
carriers,  civic  interests  or  other  inter¬ 
ested  persons.  The  new  statute  con¬ 
tains  a  completely  revised  declaration 
of  policy  in  section  102,  as  well  as  nu¬ 
merous  additional  and  modified  sub¬ 
stantive  provisions.  Some  of  these  stat¬ 
utory  changes  relate  to  considerations 
not  expressly  covered  in  the  preceding 
statute.  For  example,  while  diversion 
from  existing  carriers  will  not  be  given 
decisive  weight  in  rejecting  applica¬ 
tions  for  new  authority  except  upon 
an  extraordinary  showing  of  financial 
jeopardy  on  the  part  of  one  or  more 
existing  air  carriers,  with  the  conse¬ 
quent  loss  of  essential  air  service 
which  cannot  be  immediately  re¬ 
placed.  other  provisions  suggest  that 
the  Congress  desires  us  to  take  into  ac¬ 
count  other  factors.  These  include,  but 
are  not  limited  to  satellite  airport 
questions  and  the  degree  of  concentra¬ 
tion  within  the  industry  and  safety. 
Any  party  in  this  proceeding  may  ex¬ 
plain  in  full  why  the  authority  that  we 
propose  to  grant  should  not  issue. 
Such  explanations  should  apply  spe¬ 
cifically  to  the  applications  in  issue, 
and  should  be  sufficiently  detailed  to 
overcome  the  statutory  presumption 
of  favorable  treatment  that  the  Act 
bestows  on  applications. 

Finally,  upon  review  of  the  environ¬ 
mental  evaluation  submitted  by 
American  in  its  application,  to  which 
no  answers  have  been  filed,  w'e  find 
that  our  decision  to  award  it  authority 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  qual¬ 
ity  of  the  human  environment  within 
the  meaning  of  the  National  Environ¬ 
mental  Policy  Act  of  1969,  or  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 
We  reserve  judgment  on  the  environ¬ 
mental  consequences  of  other  possible 
applications,  pending  submi.ssion  of 
environmental  data. 

We  will  give  interested  persons  30 
days  following  the  service  date  of  this 
order  to  show  cause  why  the  tentative 
findings  and  conclusions  set  forth  here 
should  not  be  made  final:  replies  will 
be  due  within  10  days  thereafter.  We 
expect  such  persons  to  direct  their  ob¬ 
jections,  if  any,  to  specific  markets, 
and  to  support  such  objections  with 
detailed  economic  analysis.  If  an  evi¬ 
dentiary  hearing  is  required,  the  ob¬ 
jector  should  state,  in  detail,  why  such 
a  hearing  is  necessary  and  what  rele¬ 
vant  and  material  facts  he  would 
expect  to  establish  through  such  a 
proceeding  that  cannot  be  established 
in  WTitten  pleadings.  We  will  not  en¬ 
tertain  general,  vague,  or  unsupported 
objections. 

ACCORDINGLY. 

1.  We  direct  all  interested  persons  to 
show  cause  W'hy  we  should  not  issue 
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an  order  making  final  the  tentative 
findings  and  conclusions  stated  above 
and  amending  the  certificate  of  public 
convenience  and  necessity  of  American 
Airlines  for  Route  4  so  as  to  authorize 
the  carrier  to  engage  in  nonstop  oper¬ 
ations  between  Cleveland,  on  the  one 
hand,  and  San  Francisco  on  the  other; 
and  amending,  to  grant  any  of  the  au¬ 
thority  in  issue,  the  certificates  of  any 
other  fit.  willing  and  able  applicants 
the  fitness  of  which  can  be  established 
by  officially  noticeable  material; 

2.  We  direct  any  interested  persons 
having  objections  to  the  issuance  of  an 
order  making  final  any  of  the  pro¬ 
posed  findings,  conclusions,  or  certifi¬ 
cate  amendments  set  forth  here,  to 
file  with  us  and  serve  upon  all  persons 
listed  in  paragraph  6.  no  later  than 
March  29,  1979,  a  statement  of  objec¬ 
tions,  together  with  a  summary  of  tes¬ 
timony.  statistical  data,  and  other  ma¬ 
terial  expected  to  be  relied  upon  to 
support  the  stated  objections;  answers 
shall  be  due  no  later  than  April  9, 
1979; 

3.  If  timely  and  properly  supported 
objections  are  filed,  we  will  accord  full 
considerations  to  the  matters  and 
issues  raised  by  the  objections  before 
we  take  further  actions;  * 

4.  In  the  event  no  objections  are 
filed,  we  will  deem  all  further  proce¬ 
dural  steps  to  have  been  waived  and 
we  may  proceed  to  enter  an  order  in 
accordance  with  the  tentative  findings 
and  conclusions  set  forth  here; 

5.  We  direct  any  other  applicant  for 
the  authority  in  issue  to  file  the  data 
set  forth  in  footnote  3  no  later  than 
March  14.  1979;  and 

6.  We  will  serve  a  copy  of  this  order 
upon  all  parties  in  Docket  33708. 

We  will  publish  this  order  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board: 

Phyllis  T.  Kaylor,* 
Secretary. 

[FR  Doc.  79  6313  Filed  3-1-79;  8:45  am] 


[6320-01-M] 

[Order  79-2-122;  Docket  30635] 

ARIZONA  SERVICE  INVESTIGATION 
Order 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington.  D.C. 
on  the  21st  day  of  February,  1979. 

There  are  two  issues  still  to  be  re¬ 
solved  in  this  proceeding.  The  first  is 
our  proposal  to  grant  permissive,  sub¬ 
sidy-ineligible  authority  to  Sky  West 
Aviation  in  Cochise  Airlines’  markets.* 
The  second  is  Frontier  Airlines  chal- 


'‘Since  provision  is  made  for  the  filing  of 
objections  to  this  order,  we  will  not  enter¬ 
tain  petitions  for  reconsideration. 

•All  Members  concurred. 

'Order  78-8-205  (August  31,  1978). 


lenge,  in  a  petition  for  reconsideration, 
to  our  decision  to  make  its  authority 
between  Flagstaff  and  Phoenix— a  sub¬ 
sidy-eligible  market  on  Cochise’s 
system— ineligible  for  subsidy.*  Al¬ 
though  Hughes  Airwest  did  not  object 
to  our  making  its  Grand  Canyon- 
Phoenix  authority  subsidy-ineiigible, 
our  resolution  of  the  issue  raised  by 
Frontier  affects  Airwest  as  well.* 

We  have  decided  (1)  to  call  for  addi¬ 
tional  pleadings  on  the  first  issue  and 
(2)  to  deny  Frontier’s  petition  for  re¬ 
consideration.  Each  point  is  consid¬ 
ered  separately  below. 

1.  Order  78-8-205. 

In  our  principal  opinion  in  Arizona, 
we  certificated  Cochise  at  Las  Vegas. 
Nev.,  Kingman,  Grand  Canyon,  Page, 
Winslow,  Flagstaff.  Prescott,  Phoenix, 
Tucson  and  Yuma,  Ariz.,  Blythe,  El 
Centro  and  Los  Angeles.  Cal.,  and  Sky 
West  at  Las  Vegas.  Page  and  Phoenix. 
Sky  West’s  service  is  eligible  for  feder¬ 
al  subsidy,  as  is  Cochise’s  service  at 
Kingman.  Winslow,  Prescott  and 
Blythe.  ♦  By  Order  78-8-205,  we  direct¬ 
ed  interested  [jersons  to  show  cause 
why  we  should  not  grant  Sky  West 
permissive,  ineligible  authority  at  all 
the  points  encompassed  by  Cochise’s 
system  to  help  insure  improved  service 
to  the  region.  We  tentatively  found 
that  the  parallel  certification  wouid 
serve  as  a  competitive  prod  to  Cochise; 
that  the  ready  availability  of  a  re¬ 
placement  carrier  would  minimize  ad¬ 
ministrative  delay  in  the  event  of  Co¬ 
chise’s  unwillingness  or  inability  to 
siLstain  its  undertaking;  and  that  certi¬ 
fication  of  Sky  West  had  no  real  draw¬ 
backs  since  it  could  serve  points  on  Co¬ 
chise’s  system  anyway  under  section 
416(b)  of  the  Act  and  Part  298  of  the 
Board’s  Economic  Regulations. 

Objections  were  filed  by  the  County 
of  Imperial,  California  (El  Centro), 
and  by  Cochise.  Imperial  County 
argues  that  Sky  West  has  no  experi¬ 
ence  in  serving  El  Centro  or  southeast¬ 
ern  California  and  that  it  does  not  op¬ 
erate  equipment  suitable  for  service 
between  El  Centro  and  Los  Angeles. 
The  County  also  states  that  it  has 
been  seeking  a  non-certificated  carrier 
to  serve  El  Centro  with  aircraft  larger 
than  the  Swearingen  Metroliner  and 
contends  that  certification  of  Sky 
West  might  discourage  entry  by  such  a 
carrier.  Cochise  attacks  the  proposal 


’By  Order  78-12-7  (December  1,  1978)  we 
stayed  the  effectiveness  of  Order  78-11-83 
(November  16,  1978),  which  formally 

amended  Frontier’s  certificate  as  of  Decem¬ 
ber  4.  The  decision  to  remove  the  carrier’s 
subsidy-eligibility  in  the  Flagstaff-Phoenix 
market  was  actually  made  in  Order  78-8-195 
(served  September  5.  1978). 

•We  also  stayed  our  decision  on  the 
Grand  Canyon-Phoenix  market.  See  note  2. 
supra. 

•Order  78-8-195.  Several  conditions  were 
imposed  which  are  not  relevant  for  purposes 
of  this  discussion. 


on  several  fronts.  It  argues,  first,  that 
there  is  no  evidence  showing  that  a 
competitive  prod  is  necessary  or  desir¬ 
able  at  small  communities  and  in  small 
markets  like  those  Cochise  serves;  al¬ 
ternative  surface  transportation  poses 
a  constant  competitive  threat.  Second, 
applying  the  test  established  in  Pied¬ 
mont  Boston  Entry,  Order  78-4-69 
(April  14.  1978),  Cochise  claims  that 
even  minimal  diversion  by  Sky  West 
will  impair  its  ability  to  perform  its 
certificate  obligations.  Its  rationale  is 
that  it  is  already  in  a  difficult  position 
because  the  Board  granted  it  less  sub¬ 
sidy-eligible  authority  than  it  sought 
and  imposed  a  subsidy  ceiling  lower 
than  its  forecast  system  need.  If  it  lost 
substantial  revenues  in  its  larger  mar¬ 
kets  or  had  to  withdraw  altogether,  it 
could  not  maintain  service  at  its  subsi¬ 
dized  points  because  the  economies  it 
achieves  by  serving  a  larger  intergrat- 
ed  system  would  be  vitiated.  Third, 
again  citing  Piedmont  Boston  Entry, 
Cochise  argues  that  there  is  no  plausi¬ 
ble  set  of  circumstances  under  which 
Sky  West  could  operate  profitably  in 
these  markets— unless  Cochise  were 
driven  out.  Absent  this  factual  predi¬ 
cate,  Cochise  argues,  the  Board  cannot 
make  final  Order  78-8-205.  Fourth. 
Cochise  contends  that,  whatever  the 
benefits  of  multiple  permissive  author¬ 
ity  in  large  hub-hub  markets,  there  is 
no  evidence  that  it  will  work  in  small¬ 
er  markets  like  those  in  question  here. 
Cochise  suggests  a  couple  of  reasons 
why  it  will  ,not  work  and  rai.ses  the 
possibility  that  both  carriers,  which 
are  now  financially  weak,  could  go  out 
of  business.  Finally,  Cochise  states 
that  certification  of  Sky  West  would 
be  contrary  to  Board  precedent  and 
unlawful. 

Sky  West  filed  an  answer  to  Co¬ 
chise’s  objections,  generally  opposing 
what  it  characterizes  as  C(x:hise’s  at¬ 
tempt  to  maintain  a  monopoly  in  Ari¬ 
zona.  It  denies  that  a  competitive 
battle  harmful  to  both  carriers  would 
ensue  and  asserts  its  right  to  enter 
this  market  if  that  would  be  in  the 
best  interest  of  the  company  and  the 
traveler. 

This  show-cause  proceeding  was 
pending  when  the  Airline  Deregula¬ 
tion  Act  of  1978.  Pub.  L.  95-504  (Octo¬ 
ber  24,  1978),  was  enacted.*  Our  own 
policy  dictates  that  we  apply  the  pro¬ 
visions  of  that  law  to  this  case.  The 
principal  change  relevant  here  is  the 
reversed  burden  of  proof  in  section 
401.  Under  section  401,  grant  of  au¬ 
thority  to  Sky  West  is  presumed  con¬ 
sistent  with  the  public  convenience 
and  necessity  unless  we  find  the  con¬ 
trary  by  a  preponderance  of  the  evi¬ 
dence.  C(x:hise’s  objections  are  persua¬ 
sive  to  a  degree,  but  they  leave  a 
couple  of  crucial  questions  unan- 


•  Compare  our  discussion  of  Frontier’s  pe¬ 
tition  in  section  2  of  this  order. 
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swered.  There  are  also  deficiencies  in 
the  record  that  prevent  us  from  enter¬ 
ing  a  final  order  at  this  time. 

Sky  West  has  not  yet  formally  filed 
an  application  for  the  authority  in 
issue.  Although  this  is  a  technical 
omission,  it  must  be  remedied  before 
we  can  take  further  action.  It  will  also 
be  necessary  for  Sky  West  to  submit 
an  illustrative  service  proposal  with  its 
application.  As  Cochise  correctly 
points  out.  there  is  no  officially  notice¬ 
able  evidence  in  Docket  30635  which 
shows  the  consequences  of  certificat¬ 
ing  Sky  West  at  Cochise’s  points. 
Without  that  type  of  evidence,  Co¬ 
chise  is  deprived  of  a  fair  opportunity 
to  rebut  the  presumption  favoring  cer¬ 
tification.  We  will  give  Sky  West  30 
days  to  file  an  application  for  authori¬ 
ty  it  wants  and  an  illustrative  service 
proposal.  The  information  to  be  pro¬ 
vided  is  specified  in  the  appendix  of 
this  order.®  Interested  parties  may  file 
comments  or  objections  15  days  later. 

There  are  some  issues  that  need  not 
be  addressed  in  this  next  round  of 
pleadings:  on  the  other  hand,  there 
are  some  that  the  parties  should  focus 
on.  Section  33  of  the  Deregulation  Act, 
which  adds  section  419  to  the  1958 
Act.  alleviates  our  concerns  in  Order 
78-8-205  about  assuring  service  of  ac¬ 
ceptable  quality  and  avoiding  adminis¬ 
trative  delay  in  finding  a  replacement 
for  Cochise,  if  necessary.  It  guarantees 
“essential  air  transportation”  to  all  eli¬ 
gible  points  for  ten  years  with  federal 
subsidy  where  needed.’  Moreover,  sec¬ 
tion  419  requires  ample  notice  by  Co¬ 
chise  if  it  decides  to  discontinue  serv¬ 
ice  and  allow's  us  to  direct  Cochise  to 
stay  until  w’e  find  a  replacement.  The 
replacement  need  not  be  a  certificated 
carrier  as  long  as  it  meets  our  fitness 
test  and  the  FAA’s  safety  require¬ 
ments  (section  419(c)).*  Hence,  there  is 
no  longer  any  particular  advantage  to 
having  Sky  West  w'aiting  in  the  wings 
with  a  certificate  in  hand. 

Cochise  has  claimed  that  we  ought 
not  to  apply  the  multiple  permissive 
entry  policy  to  these  markets.  In  sup¬ 
port  of  its  position,  it  extracts  figures 
from  the  record  to  show'  that  competi¬ 
tion  would  imperil  its  ability  to  main¬ 
tain  what  we  might  well  consider  es¬ 
sential  air  transportation  under  the 
new  law.  Even  if  we  accept  Cochise’s 
prediction,  the  critical  question  re- 


^  There  is  sufficient  evidence  in  Docket 
30635  to  establish  Sky  West’s  fitness;  there¬ 
fore.  no  additional  information  related  to 
fitne.ss  need  be  provided. 

’All  13  points  certificated  for  Cochise  are 
eligible  points  within  the  meaning  of  section 
419(a).  In  addition.  Douglas.  Ariz..  which 
Cochise  sought  but  did  not  receive  in  this 
case,  is  an  eligible  point  under  section  419(b) 
because  it  was  deleted  from  American  Air¬ 
lines'  system  after  July  1,  1968. 

"Section  419  and  its  applicability  are  dis¬ 
cussed  in  more  detail  in  Order  78-12-151 
(December  21. 1978). 


mains  unanswered:  w’hat  difference 
would  certification  make?  Under  sec¬ 
tion  416(b)(4)  of  the  Act  (section  32  of 
the  Deregulation  Act),  Sky  West  or 
any  other  carrier  operating  aircraft 
with  fewer  than  56  seats  may  enter 
any  of  Cochise’s  markets  at  any  time 
as  an  exempt  carrier.  Also.  Sky  West 
could  gain  certificate  authority  in 
some  markets  under  the  unused  au¬ 
thority  provisions  (section  10)  or  the 
automatic  market  entry  provisions 
(section  12)  of  the  Deregulation  Act. 
We  would  like  Cochise  to  explain  w'hy 
permissive  certification  of  Sky  West 
here  will  make  any  difference  when 
the  result  Cochise  seeks  to  avoid  may 
occur  anyway.  Is  Sky  West  more  likely 
to  compete  directly  if  we  issue  a  certif¬ 
icate  and,  if  so,  why? 

Finally,  Cochise  asserted  without 
much  elaboration  that  it  would  be  un¬ 
lawful  to  make  final  Order  78-8-*205. 
One  rea.son,  that  Sky  West  has  not  ap¬ 
plied.  is  being  taken  care  of  now'.  The 
other  reasons  are  that  it  would  be  in¬ 
consistent  with  the  public  convenience 
and  necessity  and  that  we  cannot  do  it 
without  a  hearing.  Cochise  should 
expand  on  its  legal  arguments  in  re¬ 
sponding  to  this  order. 

2.  Frontier’s  Petition 

On  December  1,  1978,  Frontier  Air¬ 
lines  submitted  a  telegram  requesting 
us  to  stay  the  portion  of  our  decision 
making  Frontier’s  Flagstaff-Phoenix 
authority  ineligible  for  subsidy  under 
section  406  of  the  1958  Act  until  it  had 
time  to  file  its  petition.  We  granted 
the  request  by  Order  78-12-7  (Decem¬ 
ber  1.  1978).*  Frontier  then  filed  a  pe¬ 
tition  for  reconsideration  of  Order  78- 
11-53  in  which  it  argued  that  we  have 
to  apply  the  provisions  of  the  Airline 
Deregulation  Act  to  this  case  and  that 
section  24  of  the  new'  law'  prohibits  us 
from  terminating  its  subsidy  eligibility 
in  the  Flagstaff-Phoenix  market. 

Cochise  answ’ered  w'ith  a  tw'o-fold  re¬ 
buttal;  (1)  the  new  law  should  not  be 
applied  to  this  case;  and  (2)  Frontier’s 
interpretation  of  the  amendments  to 
section  406(b)  is  incorrect.  Frontier  re¬ 
plied  to  Cochise’s  answer,  and  Cochise 
responded  to  Frontier’s  reply, '® 

It  is  our  tentative  view,  based  on 
these  pleadings  and  our  analysis,  that 
Frontier’s  construction  of  section  24  of 
the  new’  law’  is  wrong  in  that  we  do 
have  authority  to  discontinue  subsidy- 
eligibility  in  a  market."  However, 


’Under  prevailing  law’,  we  could  not 
amend  Frontier's  certificate  again  in  this 
proceeding  if  we  had  allow’ed  it  to  become 
effective  on  December  4.  Delta  Air  Lines, 
Inc.  v.  CAB.  280  F.2d  43  (2nd  Cir.  1960), 
aff'd  sub  noni.  CAB  v.  Delta  Air  Lines,  Inc., 
367  U.S.  316(1961). 

'"Both  of  these  pleadings  were  accompa¬ 
nied  by  motions  for  leave  to  file  the  other¬ 
wise  unauthorized  documents  which  we  w’ill 
grant. 

"See  Investigation  of  the  Local  Service 
Class  Subsidy  Rate,  Order  79-1-38  (served 
January  11,  1979),  at  16-17. 


there  is  no  reason  to  address  that 
question  on  the  merits  here  because 
we  reject  Frontier's  assertion  that  we 
have  to  apply  the  new’  law  to  this  pro¬ 
ceeding. 

Frontier  bases  its  claim  on  our 
“Notice  of  Applicability  of  Airline  De¬ 
regulation  Act  of  1978  to  Cases  Pend¬ 
ing  at  Time  of  its  Enactment,”  dated 
November  16,  1978.  We  said  there  that 
w'e  intend  “to  apply  those  sections  of 
the  new  law  which  were  effective  im¬ 
mediately  to  all  cases  still  pending  at 
the  time  of  its  enactment.”  The  con¬ 
troversy  is  whether  or  not  Arizona  was 
“pending”  on  October  24  within  the 
meaning  of  our  Notice  and  the  appli¬ 
cable  judicial  precedents  cited  in  it. 
Also  pertinent  is  the  saving  clause  in 
the  new  law,  section  47.  which  pro¬ 
vides: 

All  orders,  determinations,  rules,  regula¬ 
tions.  permits,  contracts,  certificates,  rates, 
and  privileges  which  have  been  issued, 
made,  or  granted,  or  allowed  to  become  ef¬ 
fective  . . .  shall  continue  in  effect  according 
to  their  terms  until  modified,  terminated, 
superseded,  set  aside,  or  repealed  by  the 
Board,  or  by  any  court  of  competent  juris¬ 
diction,  or  by  operation  of  law'. 

We  made  our  “determination”  in 
this  case  on  August  31  and  served  our 
opinion  on  September  5.  It  w’as  a 
“final  order”  subject  to  any  action  we 
might  have  decided  to  take  in  response 
to  petitions  for  reconsideration.  See 
Rules  36  and  37  of  the  Rules  of  Prac¬ 
tice.  It  is  also  a  final  agency  decision- 
ripe  for  judicial  review.  We  could  have 
made  the  certificate  amendments  ef¬ 
fective  immediately,  but  it  has  been 
our  consistent  policy  to  defer  the  ef¬ 
fectiveness  for  60  or  90  days  to  consid¬ 
er  any  petitions  for  reconsideration.  If 
W'e  allow'ed  them  to  become  effective, 
we  could  not  then  modify  them  in  any 
w'ay  without  instituting  a  new  or  re¬ 
opened  proceeding  under  section 
401(g)  of  the  Act."  Our  deferral  of  the 
effective  date  then,  is  a  matter  of  ad¬ 
ministrative  convenience,  not  a  matter 
of  legal  right. 

The  time  allotted  for  filing  petitions 
expired  on  September  25;  Frontier  did 
not  file  one.  **  On  October  24  the  Air¬ 
line  Deregulation  Act  became  effec¬ 
tive,  on  November  16  we  issued  our 
order  on  reconsideration  (Order  78-11- 
83),  and  on  December  1,  nearly  six 
weeks  after  the  new’  law  became  effec¬ 
tive,  Frontier  sought  a  stay  of  the  ef¬ 
fective  date  of  its  amended  certificate. 
We  readily  concede  that  the  Deregula¬ 
tion  Act  was  a  new  matter  that  Fron¬ 
tier  could  not  have  “known  or  discov¬ 
ered,”  w'ithin  the  meaning  of  rule 
37(b),  until  October  24.  But  Frontier’s 
claim  that  the  case  was  still  pending 
between  October  24  and  November  16 


See  n.  9,  supra. 

"The  only  one  filed  was  Sky  West’s  which 
sought  a  further  deferral  of  the  effective 
date  of  its  certificate. 
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Dated  at  Washington,  D.C.,  26  Feb¬ 
ruary  1979. 

Rudolf  Sobernheim, 
Administrative  Law  Judge. 
(PR  Doc.  79-6306  Piled  3-1-79;  8:45  amj 


[6320-01-M] 

(Docket  263481 

INSTITUTIONAL  CONTROL  OF  AIR  CARRIERS 
INVESTIGATION 

Notke  of  Reostignmont  of  Frecoeding 

This  proceeding  has  been  reassigned 
from  Administrative  Law  Judge 
Arthur  S.  Present  to  Chief  Adminis¬ 
trative  Law  Judge  Nahum  Litt. 

Dated  at  Washington,  D.C.,  Febru¬ 
ary  26,  1979. 

Nahum  Litt, 

Chief  Administrative  Law  Judge. 

(PR  Doc.  79-6307  Piled  3-1-79;  8:45  am] 


can  be  established  by  official  notice¬ 
able  data.  The  complete  text  of  this 
order  is  available  as  noted  below. 

DATES:  Objections;  All  interested  per¬ 
sons  having  objections  to  the  Board  is¬ 
suing  the  proposed  authority  shall 
file,  and  serve  upon  all  persons  listed 
below  no  later  than  March  26,  1979,  a 
statement  of  objections,  together  with 
a  summary  of  testimony,  statistical 
data,  and  other  material  expected  to 
be  relied  upon  to  support  to  stated  ob¬ 
jections. 

Additional  Data;  All  existing  and 
would-be  applicants  who  have  not 
filed  (a)  illustrative  service  proposals, 
(b)  environmental  evaluations,  and  (c) 
an  estimate  of  fuel  to  be  consumed  in 
the  first  year  are  directed  to  do  so  no 
later  than  March  16,  1979. 

ADDRESSES;  Objections  or  Addition¬ 
al  Data  should  be  filed  in  Docket 
34770,  Docket  Section,  Civil  Aeronau¬ 
tics  Board,  Washington,  20428. 


strikes  us  as  disingenuous,  at  best.  For 
purposes  of  our  “Notice  of  Applicabil¬ 
ity”  and  the  substantive  provisions  of 
the  Airline  Deregulation  Act.  this 
case’s  pendency  ceased  on  September 
5  when  we  served  our  final  order.  On 
the  date  of  our  final  determination, 
the  applicable  law  was  the  1958  Act, 
unamended  by  the  1978  law.  The  ef¬ 
fective  dates  of  the  certificates  issued 
with  that  final  determination  are  irrel¬ 
evant.'* 

ACCORDINGLY,  THE  BOARD: 

1.  Grants  the  motions  of  Cochise 
Airlines  and  FYontier  Airlines  for  leave 
to  file  otherwise  unauthorized  plead¬ 
ings; 

2.  Denies  Frontier  Airiines’  petition 
for  reconsideration: 

3.  Dismisses  Cochise's  motion  to 
vacate  the  stay; 

4.  Vacates  the  stay  granted  by  Order 
78-12-7  and  makes  the  amended  certi¬ 
ficates  of  Hughes  Airwest  and  Fron¬ 
tier  Airlines  effective  on  December  4, 
1978,  the  date  on  which  they  would 
have  become  effective  absent  the  stay; 
and 

5.  Directs  Sky  West  Aviation  to  file 
and  serve  upon  the  parties  to  Docket 
30635  its  application  and  the  data  de¬ 
scribed  in  tlxe  appendix  to  this  order 
no  later  than  March  29,  1979;  objec¬ 
tions,  comments  or  rebuttal  exhibits 
may  be  filed  15  days  thereafter. 

This  order  will  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board: 

Phyllis  T.  Kaylor, 
Secretary. 

(PR  Doc.  79-6315  Piled  3-1-79;  8:45  am] 


[6320-01-M] 

(Docket  33363] 

FORMER  LARGE  IRREGULAR  AIR  SERVICE 
INVESTIGATION 

Notic*  of  PotIponomonI  of  Hearing 

The  hearing  on  the  application  of 
lAL,  Inc.,  heretofore  continued  to  6 
March  1979  (44  m  6965,  31  January 
1979),  is  continued  to  27  March  1979  at 
9:00  a.m.  in  Room  1003,  Hearing  Room 
B,  1875  Connecticut  Avenue,  N.W., 
Washington,  D.C.  20428. 


'*We  have  looked  again  at  the  rule  devel¬ 
oped  in  Bradley  v.  School  Board  of  the  City 
of  Richmond,  416  U.S.  696  (1974),  in  light  of 
the  Deregulation  Act.  See  our  “Notice  of 
Applicability”  for  a  detailed  discussion  of 
the  Bradley  rule.  We  believe  that  Congress 
intended  that  we  not  reopen  cases  such  as 
Arizona,  in  which  we  have  entered  our  final 
order,  and  that  nothing  in  the  Bradley  rule 
requires  that  its  principles  be  applied  to  this 
case. 

“On  Pebruary  5.  1979,  Cochise  filed  a 
motion  to  vacate  the  partial  stay  granted  by 
order  78-12-7.  Frontier  answered  in  opposi¬ 
tion.  In  light  of  our  action  in  this  order,  we 
will  dismiss  the  motion. 


[6320-01-M] 

(Docket  30699] 

OAKLAND  SERVICE  CASE;  (ECONOMIC 
PHASE) 

Continuation  of  Hooring 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Federal  Aviation 
Act  of  1958,  as  amended,  that  the 
hearing  in  the  above-titled  proceeding, 
which  was  held  on  February  21.  1979 
(44  FR  6486,  February  1,  1979)  will  be 
continued  on  March  8.  1979,  at  10:00 
a.m.  (local  time),  and  will  be  held  in 
Room  1003,  Hearing  Room  C,  Univer¬ 
sal  North  Building,'  1875  Connecticut 
Avenue,  N.W.,  Washinton,  D.C. 

Dated  at  Washington,  D.C.,  Febru¬ 
ary  26.  1979. 

Alexander  N.  Argerakis, 

Administrative  Law  Judge. 

(PR  Doc.  79-6311  Piled  3-1-79;  8:45  am] 


[6320-01-M] 

(Docket  34770] 

RENO-CHICAGO  SHOW  CAUSE  PROCEEDINGS 

AGENCY:  Civil  Aeronautics  Board. 

ACTION;  Notice  of  Order  79-2-94, 
(Reno-Chicago  Show  Cause  Proceed¬ 
ings).  Docket  34770. 

SUMMARY:  The  Board  is  making 
final  the  tentative  findings  of  Order 
78-9-89  and  awarding  Reno-Chicago 
authority  to  American  Airlines,  Inc. 
(Docket  32873).  The  Board  is  also  pro¬ 
posing  to  grant  Reno-Chicago  authori¬ 
ty  to  Allegheny  Airlines,  Trans  World 
Airlines.  Braniff  Airways,  Northwest 
Airlines,  Ozark  Air  Lines,  and  Conti¬ 
nental  Airlines,  and  any  other  fit,  will¬ 
ing  and  able  applicant  where  fitness 


FOR  FURTHER  INFORMATION 
CONTACT; 

Tadas  Osmolskis,  Bureau  of  Pricing 
&  Domestic  Aviation.  Civil  Aeronau¬ 
tics  Board.  1825  Connecticut  Avenue, 
N.W.,  Washington.  D.C.  20428,  (202) 
673-5349. 

SUPPLEMENTARY  INFORMATION: 
Objections  should  be  served  upon  the 
following  persons:  Allegheny,  Ameri¬ 
can,  Braniff,  Continental,  Northwest. 
Ozark,  TWA  and  the  Reno  Parties. 

The  complete  text  of  Order  79-2-94 
is  available  from  our  Distribution  Sec¬ 
tion,  Room  516,  1825  Connecticut 
Avenue,  N.W.,  Washington,  D.C.  Per¬ 
sons  outside  the  metropolitan  area 
may  send  a  postcard  request  for  Order 
79-2-94  to  the  Distribution  Section, 
Civil  Aeronautics  Board,  Washington, 
D.C.  20428. 

By  the  Civil  Aeronautics  Board,  Feb¬ 
ruary  15,  1979. 

Phyllis  T.  Kaylor, 
Secretary. 

(FR  Doc.  79-6316  Piled  3-1-79;  8:45  am] 


[6320-01-M] 

(Order  79-2-123;  Docket  31298] 

SKY  WEST  AVIATION,  INC 

Order  to  Show  Cause  for  Issuance  of  a 
Certifkate  of  Public  Convenience  and 
Necessity 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  21st  day  of  Pebruary,  1979. 

By  this  Order,  we  are  fulfilling  the 
promise  made  in  Order  78-7-11.'  There 
we  deferred  action,  pending  the  issu¬ 
ance  of  our  final  order  in  the  Arizona 
Service  Investigation  (.“Arizona")  *,  on 


•July  7, 1978. 
^Docket  30635. 
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Skywest's  motion  for  issuance  of  an 
order  to  show  cause  why  its  applica¬ 
tion  for  subsidy-eligible  authority  at 
certain  points  should  not  be  granted.* 
We  wanted  to  apply  the  same  policies 
in  both  orders  because  the  issues 
raised  here  are  intimately  intertwined 
with  the  questions  considered  in  Arizo¬ 
na. 

The  Arizona  Siirvice  Investigation 

Our  decision  in  Arizona,*  among 
other  things,  granted  Sky  West  au¬ 
thority  between  Page,  Arizona,  and 
Las  Vegas.  Nevada,  and  between  Page 
and  Phoenix,  with  subsidy  at  Page  for 
a  three  year  period  at  an  annual  ceil¬ 
ing  of  $160,000.*  We  also  granted  limit¬ 
ed,  subsidy-eligible  authority  for  a 
three  year  duration  to  Cochise  at 
Kingman,  Prescott  and  Winslow.  Ariz.', 
and  Blythe.  Calif.,  in  addition  to 
granting  it  permissive  subsidy-ineligi¬ 
ble  authority  at  the  hub  points  of  Las 
Vegas,  Phoenix,  Tucson,  and  Los  An¬ 
geles,  and  at  the  small  communities  of 
Page,  Flagstaff,  Grand  Canyon  and 
Yuma.  Ariz.,  and  El  Centro,  Calif. 

In  our  order,  we  classified  the  small 
Arizona  communities  at  which  Cochise 
and  Sky  West  desired  to  provide  subsi¬ 
dy-eligible  service  into  three  groups. 
Into  Group  1  we  placed  those  points 
that  serve  relatively  large  populations 
and  made  them  subsidy-ineligible. 
Group  2  communities  (which  include 
Page)  were  classed  as  subsidy-eligible, 
in  order  to  give  Cochise  and  Sky  West 
the  opportunity  to  create  a  viable  self- 
supporting  network  of  services.  Group 
3  consisted  of  those  communities  that 
have  never  received  certificated  serv¬ 
ice  (or  where  service  was  deleted  sever¬ 
al  years  ago)  and  for  which  no  press¬ 
ing  and  exceptional  reason  for  subsi¬ 
dized  services  was  shown.. We  declined 
to  certificate  the  Group  3  communi¬ 
ties. 

Sky  West’s  Motion  for  Order  To 
Show'  Cause 

On  August  22,  1977,  Sky  West  ap¬ 
plied.  in  this  docket,  for  authority,  on 
a  subsidy-eligible  basis,  between  the 
terminal  point  Salt  Lake  City,  the  in¬ 
termediate  points  Cedar  City  and  St. 


’Docket  31298.  Sky  West’s  Motion  for 
Sliow-Cau.se  Order  was  filed  on  September 
30,  1977,  and  an  Amendment  “No  1"  was 
filed  on  June  6,  1978. 

'Order  78-8- 19.S.  September  5.  1978.  By 
Order  77-8-21.  August  5,  1977,  we  had  con¬ 
solidated  into  the  Arizona  docket  that  por¬ 
tion  of  Sky  West’s  application  seeking  subsi¬ 
dized  authority  to  provide  service  in  the 
Page-Las  Vegas/Phoenix  markets.  We  dis¬ 
missed.  without  prejudice,  that  part  of  its 
application  seeking  authority  on  a  subsidy- 
eligible  basis  in  the  Salt  Lake  City-Cedar 
City/St.  George  markets  (the  “Utah  mar¬ 
kets’’). 

Arizona,  pp.  23  and  25. 


George,  and  the  coterminals  Las  Vegas 
and  Page.* 

In  support  of  its  motion  for  an  order 
to  show  cause,  it  argues  that;  the 
equipment  it  currently  uses  on  these 
routes— Piper  Navajo  9  passenger  air¬ 
craft-must  be  upgraded  to  Swearin¬ 
gen  Metroliner  II  aircraft,  because  the 
single-pilot,  non-pressurized,  non-air 
conditioned  Navajos  are  not  suitable 
for  flights  over  rugged  terrain;  it 
cannot  afford  to  acquire  such  aircraft 
without  Board  subsidy;  St.  George 
should  be  subsidized  because  it  is  the 
location  of  the  company’s  home  office 
and  maintenance  base;  and,  with 
modern,  pressurized  Metro  equipment, 
it  would  provide  more  weekend  service 
to  the  small  communities  than  it  does 
currently.*  Finally,  it  argues  that  w’e 
should  issue  a  show-cause  order  pro¬ 
posing  to  grant  its  application,  contin¬ 
gent  upon  favorable  action  on  its  re¬ 
quest  in  Arizona. 

There  w'ere  no  other  applications  for 
service  betw'een  St.  George,  Cedar  City 
and  Salt  Lake  City;  however,  a  number 
of  responsive  pleadings  were  filed. 

The  Town  of  Page  answered  in  sup¬ 
port  of  Sky  West’s  motion,  citing  the 
strong  community  of  interest  among 
Page,  St.  George,  Cedar  City,  Las 
Vegas,  Phoenix,  and  Salt  Lake  City, 
and  contending  that  Cedar  City  and 
St.  George  require  pressurized  aircraft 
as  much  as  Page  and  the  neighboring 
Arizona  cities.  The  Utah  parties  also 
answered  in  support  of  the  motion.' 
Subsequently,  the  Utah  Congressional 
delegation,*  and  the  Cities  of  St. 
George  and  Cedar  City,  respectively, 
filed  motions  urging  us  to  act  favor¬ 
ably  and  expeditiously  on  Sky  West’s 
motion  for  issuance  of  a  show-cause 
order.  Hughes  Airw'est,  which  had  re¬ 
quested  and  received  a  temporary  sus¬ 
pension  of  authority  at  Page  and 
Cedar  City,  also  supported  Sky  West’s 
motion.'* 


*In  its  application.  Sky  West  stated  the 
conditions  under  which  it  would  operate 
that  service: 

“(1)  The  carrier  shall  have  the  right  to  op¬ 
erate  short  of  terminals. 

(2)  The  carrier  shall  have  the  right  to  skip 
intermediate  points.  Carrier  should  be  re¬ 
quired  between  terminal  points  to  serve 
only  one  intermediate  point.” 

On  September  30.  1977,  it  moved  for  issu¬ 
ance  of  an  order  to  show  cause  why  its  au¬ 
thority  should  not  be  granted. 

’Compare,  Attachment  A,  Page  2  of  8 
(Skywest’s  System  Timetable— effective 
August  12.  1978),  to  Exhibit  SW-201,  (pro- 
po.sed  schedule  for  Sky  West,  1978,  using 
Metro  II  aircraft). 

•The  State  of  Utah,  the  Utah  Department 
of  Transportation.  Salt  Lake  City  Corpora¬ 
tion,  the  Salt  Lake  Area  Chamber  of  Com¬ 
merce.  the  Cedar  City  Corporation,  and  the 
City  of  St.  George. 

•U.S.  Senators  Hatch  and  Garn.  and  Rep¬ 
resentatives  McKay  and  Marriott. 

'•In  1975,  Airwest  applied  for  deletion  or 
suspension  of  Its  authority  at  Cedar  City 
and  Page.  By  Order  77-1-133,  January  24, 


Cochise  answered  in  opposition,  al¬ 
leging  that  Section  401  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  and 
Board  precedent  require  art  oral  evi¬ 
dentiary  hearing  before  the  initial 
grant  of  a  certificate,  and  that  Sky 
West’s  exhibits  in  Docket  31298  do  not 
provide  an  adequate  evidentiary  basis 
for  a  determination  of  whether  the 
public  convenience  and  necessity  re¬ 
quire  the  grant  of  the  authority  re¬ 
quested.  It  urges  us  to  deny  Sky 
West’s  motion  without  prejudice  to  its 
renew'al  after  a  decision  in  Arizona. 
Sky  West  filed  a  motion  to  strike  Co¬ 
chise’s  answ'er. "  -- 

On  June  6,  1978,  Sky  West  amended 
its  motion  for  a  show-cause  order  to 
demonstrate  that  we  should  subsidize 
Cedar  City  and  St.  George.  It  asserts 
that  these  communities  are  severely 
isolated,  since  the  driving  time  from 
Cedar  City  to  its  nearest  air  service 
center  is  3V4  hours  and  St.  George  is 
50  miles  from  Cedar  City;  and  that  the 
number  of  enplanements  meets  the 
criteria  for  designation  as  subsidy-eli¬ 
gible  points.'*  It  also  states  that  its 
fares  have  been  lower  than  those 
charged  by  Airwest.  Further,  it  main¬ 
tains  that  the  current  service  (five 
daily  round  trips  between  St,  George. 
Cedar  City  and  Salt  Lake  City  and 
three  daily  round  trips  in  the  St. 
George-Page  and  St.  George-Las  Vegas 
markets)  has  reached  its  maximum  ef¬ 
ficiency  and  that  the  lower  seat  mile 
costs  of  the  Metro  and  growing  traffic 
volume'*  warrant  upgrading  now.  The 
City  of  Page  joined  in  support  of  the 
amendment,  and  the  Utah  parlies 
filed  a  supporting  answer. 

Nevada  Airlines  answered  in  opposi¬ 
tion  to  Sky  West’s  amendment,  con¬ 
tending  that  the  motion  and  amend¬ 
ment  are  defective  in  that  they  do  not 
contain  adequate  factual  support;  if 
Sky  West  operated  between  Phoenix, 
Grand  Canyon  and  Las  Vegas,  it  would 
compete  with  Nevada  and  several 
other  airlines  that  do  not  receive  sub¬ 
sidy;  and  Sky  West  has  not  justified 
its  subsidy  need.  Nevada  also  peti¬ 
tioned  for  ieave  to  intervene  in  this 
proceeding. " 


1977.  we  permitted  Airwest  to  suspend  serv¬ 
ice  for  three  years  contingent  upon  the  pro¬ 
vision  of  a  .satisfactory  pattern  of  scheduled 
commuter  service  by  Sky  West  or  an  accept¬ 
able  Part  298  Operator.  (See  also  Order  '77- 
6-61,  June  10,  1977,  raising  the  minimum 
level  of  service  required). 

"See  note  5,  page  3.  of  Order  78-7-11, 
where  the  motion  was  denied. 

"In  1977,  Cedar  City  generated  13.65  pas¬ 
senger  enplanements  per  day,  and  St. 
George  10.65. 

"See  amendment  No.  1  to  Motion  of  Sky 
West  Aviation,  Inc.  for  Show  Cause  Order, 
p.  10. 

"Sky  West  replied  to  Nevada  Airlines’  pe¬ 
tition  to  inter\'ene.  stating  that  Nevada’s 
concerns  are  in  markets  not  involved  in  this 
docket  and  that  Nevada  should  have  filed 
for  Intervention  in  Arizona. 
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Tentative  Conclusion 

We  tentatively  conclude,  on  the 
basis  of  the  tentative  findings  below, 
that  it  is  consistent  with  the  public 
convenience  and  necessity  to  (1)  au¬ 
thorize  Sky  West  to  provide  subsidy- 
eligible  service  at  Cedar  City;  (2) 
amend  Sky  West’S  certificate  in  the 
manner  shown  in  Appendix  A'®  and  (3) 
grant  it  subsidy  for  service  at  Cedar 
City  for  a  period  of  three  years  at  a 
yearly  ceiling  of  $145,000,  pursuant  to 
Section  406(b).  We  also  tentatively 
conclude  that  such  an  award  can  be 
made  without  the  necessity  of  an  oral 
evidentiary  hearing  since  there  are  no 
material  determinative  facts  which  re¬ 
quire  such  a  hearing  for  their  resolu¬ 
tion. 

Section  406  Subsidy 

On  October  24,  1978,  the  President 
of  the  United  States  signed  into  law 
the  Airline  Deregulation  Act  of  1978 
(“Act”)  which  amended  Section  406(b) 
and  created  a  new  "Section  419  Small 
Communities”  program.  Section  419 
establishes  a  comprehensive  program 
for  guaranteeing  essential  air  trans¬ 
portation  '*  at  small  communities.  We 
intend  to  rely  on  this  section,  rather 
than  on  Section  406,  as  our  basic 
method  for  determining  which  points 
are  eligible  for  subsidy  and  the  appro¬ 
priate  rate  of  compensation  we  will 
pay  in  each  instance. 

Having  said  this,  we  nevertheless 
read  the  statute  as  giving  us  discretion 
to  continue  to  compute  subsidy  in  this 
case  in  accordance  with  the  terms  of 
Section  406.  At  first  blush,  a  sentence 
in  the  amended  Section  406  might  be 
read  as  generally  prohibiting  a  carrier 
which  did  not  receive  subsidy  in  1977 
from  receiving  subsidy  computed 
under  Section  406.  The  sentence  is: 

"Notwithstanding  any  other  provision  of 
this  section,  rates  of  compensation  paid  to 
any  carrier  under  this  section  for  service 
performed  between  the  date  of  enactment 
of  this  sentence  and  January  1,  1983,  shall 
be  based  on  the  subsidy  need  of  such  carrier 
with  respect  to  service  performed  to  points 
for  which  such  carrier  was  entitled  to  re¬ 
ceive  compensation  for  serving  during  calen¬ 
dar  year  1977.” 


“By  Order  78-8-195,  after  a  full  eviden¬ 
tiary  hearing,  we  concluded  that  Skywest  is 
a  citizen  of  the  United  States  and  is  fit,  will¬ 
ing,  and  able  to  perform  properly  the  air 
transportation  at  issue  there  and  to  abide 
by  the  Act  and  our  ruies  and  regulations. 
We  believe  that  these  findings  are  still  valid. 
In  addition,  based  on  its  environmental  eval¬ 
uation,  submitted  on  July  31,  1978,  in 
Docket  31298,  we  find  that  our  proposed 
action  does  not  constitute  a  major  Federal 
action  significantly  affecting  thO  quality  of 
the  human  environment  within  the  mean¬ 
ing  of  the  National  Environmental  Policy 
Act  of  1969,  (NEPA),  and  is  not  a  "major 
regulatory  action”  requiring  an  energy 
statement  pursuant  to  section  313.4  of  the 
Board’s  Procedural  Regulations. 

“Defined  in  Section  419(f). 


After  consideration  of  the  sentence 
in  context,  however,  it  is  clear  to  us 
that  it  addresses  the  rate  of  compensa¬ 
tion  to  be  paid,  rather  than  the  basic 
question  of  whether  or  not  subsidy 
should  be  paid.  Section  406  is  entitled 
“Rates  for  Transportation  of  Mail,” 
and  Section  406(b),  of  which  the 
quoted  sentence  is  a  part,  is  entitled, 
“Rate  Making  Elements.”  Further¬ 
more,  the  subsection  begins,  “In  fixing 
and  determining  fair  and  reasonable 
rates  of  compensation  under  this  sec¬ 
tion  ...” 

In  addition  to  the  plain  language  of 
the  act,  the  legislative  history  indi¬ 
cates  that  Congress  intended  to  give 
the  Board  the  discretion  to  authorize 
subsidy  payments  to  carriers  which 
did  not  receive  subsidy  during  1977. 
The  Senate  bill  ”  contained  a  proposed 
amendment  to  Section  406(c),  reading: 

The  Board  may  make  payments  pursuant 
to  this  section  only  to  those  air  carriers 
which  were  entitled  to  receive  compensation 
from  the  Board  under  the  provisions  of  this 
section  for  the  performance  of  services 
during  the  12  months  ended  June  30,  1977. 
The  Board  shall  make  no  payments  under 
this  section  for  any  services  performed  after 
January  1,  1986. 

The  first  sentence  of  this  quoted 
language  would  clearly  prohibit  us 
from  making  Section  406  payments  to 
carriers  not  receiving  subsidy  during 
the  12  months  ended  June  30,  1977. 
However,  the  bill,  as  reported  out  of 
the  conference  committee,'*  and  as 
eventually  enacted,  does  not  contain 
such  language.  This  fact,  plus  the  fact 
that  the  amended  Section  406(c)  con¬ 
tains  the  second  sentence  of  the 
quoted  language,  strongly  indicates 
that  Congress  considered  and  decided 
against  restricting  carriers’  eligibility 
for  Section  406  subsidy,  at  least  prior 
to  1986.  Accordingly,  we  retain  our  au¬ 
thority  to  give  Section  406  subsidy  to 
carriers  that  did  not  perform  subsi¬ 
dized  service  in  1977. 

At  the  same  time,  we  emphasize  that 
Section  419  will  be  our  vehicle  for  sub¬ 
sidy  payments  and  we  will  utilize  Sec¬ 
tion  406  here  because  of  the  unique 
circumstances.  The  use  of  Section  406 
is  Justified  here  because  of  the  inti¬ 
mate  relation  existing  between  this 
proceeding  and  Arizona,'*  which  was 
totally  tried  under  the  1958  Act.  The 
parties  to  Arizona  participated  in  the 
oral  hearing  and  drafted  their  respec¬ 
tive  briefs  in  expectation  that  the  Ad¬ 
ministrative  Law  Judge  and  the  Board 
would  apply  the  terms  of  Section  406 
to  any  subsidy  awarded  as  a  result  of 
that  proceeding.  Indeed,  our  Order  de¬ 
ciding  Arizona  was  issued  under  the 


•’S.  2493,  95th  Cong.,  2d  Sess.  §  7  (1978). 
“H.  Rep.  95-1779,  95th  Cong.,  2d  Ses.s. 
(1978). 

“In  Order  78-7-11,  we  incorporated  by 
reference  Sky  West’s  operational  and  finan¬ 
cial  exhibits  filed  in  Docket  30635  into 
Docket  31298. 


1958  Act.  The  combination  of  Sky 
West’s  authority  at  issue  in  Arizona 
and  that  at  issue  here  forms  an  inte¬ 
grated  system,  and  the  carrier  intends 
to  operate  over  those  points  in  a  unified 
service  pattern.  In  view  of  the  strong 
ties  between  the  dockets,"  we  find  it 
fully  within  our  statutory  discretion  to 
compute  Sky  West’s  subsidy  under 
Section  406. 

Cedar  City 

As  we  discuss  above,  due  to  the  in¬ 
terrelationship  between  the  dockets, 
we  will  apply  the  criteria  developed 
for  Arizona  to  determine  what  com¬ 
munities  should  be  certificated  and  be 
eligible  for  subsidy. 

We  conclude  that  Cedar  City  falls 
within  Group  2  of  the  classifications 
developed  in  Arizona.*'  Cedar  City  has 
been  provided  certificated  service  with 
Airwest’s  large  aircraft,  with  disap¬ 
pointing  results.  (See  footnote  10, 
above.)  Airwest  requested  either  sus¬ 
pension  or  deletion  at  Cedar  City  and 
Page  in  1975,  and  the  points  are  now 
temporarily  suspended,  contingent 
upon  the  provision  of  a  specified  level 
of  scheduled  commuter  service  to  Salt 
Lake  City  or  Las  Vegas  by  Sky  West  or 
an  acceptable  Part  298  carrier.  Sky 
West  claims  that  safe,  comfortable 
and  reliable  service  can  be  provided 
only  with  larger  aircraft  than  it  can 
afford,  and  requests  a  temporary,  lim¬ 
ited  subsidy  to  provide  such  service. 

Cedar  City  clearly  is  closest  to  the 
characteristics  of  the  Arizona  Group  2 
communities.  Accordingly,  as  we  did  in 
the  case  of  Kingman,  Prescott,  Wins¬ 
low,  Blythe  “  and  Page,”  we  are  will¬ 
ing  to  grant  a  limited  amount  of  subsi¬ 
dy  for  an  experimental  period  to  Sky 
West  for  service  to  Cedar  City  to  see  if 
a  self-supporting  service  geared  to  the 
needs  of  the  community  can  be  pro¬ 
vided.  Sky  West  has  expressed  a  will¬ 
ingness  to  have  such  a  subsidy  ceiling 
imposed,  and  we  propose  to  calculate 
it  on  the  basis  of  an  assumed  pattern 
of  service  in  the  Cedar  City-Salt  Lake 
City  market.  We  have  chosen  this 
market  because  Salt  Lake  City  is  the 
capital  of  Utah  and  the  Administrative 
Law  Judge  in  Hughes  Airwest  Suspen- 


“Our  statement  in  Order  78-11-83,  No¬ 
vember  16,  1978,  to  the  effect  that  the 
issues  in  Docket  31298  and  in  Docket  30635 
"are  different”  was  designed  to  signify  that 
the  markets  in  issue  were  different,  and 
that  Docket  31298  Involved  only  one  appli¬ 
cant  for  subsidy,  not  two.  It  was  not  meant 
to  imply  that  the  Arizona  Service  Investiga¬ 
tion  and  Sky  West’s  application  in  Docket 
31298  are  not  closely  related;  indeed,  we 
find  that  they  are. 

^'In  1977,  Cedar  City  enplaned  13.65  pas¬ 
sengers  per  day.  The  driving  time  between 
Cedar  City  and  Las  Vegas,  its  nearest  air 
service  center,  is  about  3  Vi  hours. 

®*We  granted  subsidy  for  a  limited  dura¬ 
tion  to  Cochise  at  these  four  communities. 

"We  granted  subsidy  for  a  limited  dura¬ 
tion  to  Sky  West  at  Page. 
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Sion  and  Deletion  of  Sen'ice  at  Cedar 
City,  and  Page.  Arizona  (Dockets 
27907  and  27908)  found  Salt  Lake  City 
to  be  Cedar  City’s  principal  communi¬ 
ty  of  interest.  We  assume  two  daily 
round  trips  in  the  Salt  Lake  City- 
Cedar  City  market,  resulting  in 
322,660  annual  subsidy-eligible  miles, 
and  we  propose  to  use  a  45  cent  per 
mile  subsidy  rate  based  on  the  experi¬ 
enced  operating  costs  and  revenues 
and  investment  requirements  of  a 
Swearingen  Metro.**  This  amounts  to 
$145,000  a  year.  Although  the  Cedar 
City-Salt  Lake  City  market  is  u.sed  for 
purposes  of  calculation  of  the  ceiling. 
Sky  West  may  operate  subsidized  serv¬ 
ice  in  any  of  the  Cedar  City  markets, 
and  we  will  not  necessarily  subsidize 
service  in  all  the  markets.  The  precise 
amount  of  subsidy,  w'ithin  this  ceiling, 
will  be  determined  later  in  a  section 
406  proceeding.  We  emphasize  again 
that  this  is  not  a  determination  of 
Cedar  City’s  essential  air  transporta¬ 
tion  within  the  meaning  of  section 
419;  it  is  merely  an  application  of  the 
same  methodology  we  used  to  estimate 
subsidy  ceilings  in  our  Arizona  deci¬ 
sion. 

St.  George 

St.  George  has  never  received  certifi¬ 
cated  service  and  does  not  receive  it 
now'.  While,  as  explained  above,  the 
Deregulation  Act  gives  us  some  flexi¬ 
bility  in  determining  w'hether  to  calcu- 
lat.e  subsidy  for  eligible  points  under 
section  406  or  section  419,  it  gives  us 
no  discretion  to  add  new  eligible 
points  except  those  deleted  since  July 

1.  1968,  and  points  in  the  states  of 
Alaska  and  Haw'aii.  Section  419  defines 
eligible  points  as  (a)  those  currently 
certificated,  w'hether  served  or  sus- 
pxmded.  and  (b)  those  deleted  from  a 
certificate  between  July  1,  1968,  and 
October  24,  1978,  and  points  in  Alaska 
and  Haw'aii.  If  Congress  had  intended 
that  we  be  able  to  add  any  other  new 
points,  it  w'ould  not  have  included  the 
explicit  limitations  in  section  419(b). 
We  do  not  take  this  to  mean  that  we 
can  never  add  new  points  to  certifi¬ 
cates.  It  means  simply  that  points  cer¬ 
tificated  after  October  24.  1978,  which 
do  not  fall  within  the  provisions  of 
section  419(b),  cannot  be  given  eligibil¬ 
ity  for  subsidy  and  cannot  qualify  for 
a  determination  of  their  essential  air 
transportation.  If  Sky  West  wants  St. 
George  placed  on  its  certificate  as  afi 
ineligible  point,  it  should  so  indicate 
in  response  to  this  order. 


**As  w'e  said  in  Arizona,  supra,  p.  25.  we 
are  not  requiring  Sky  West  to  use  Metros. 
We  propose  to  grant  it  discretion  to  use 
whatever  equipment  it  deems  best  suited  to 
these  markets.  Such  equipment  should, 
however,  meet  minimal  safety  and  equip¬ 
ment  requirements  and  we  will  consider  the 
equipment  used  in  determining  whether 
management  is  acting  prudently  and  effi¬ 
ciently. 


Cochise 

On  August  31,  1978.  we  issued  Order 
78-8-205,  where  w’e  proposed  to  au¬ 
thorize  Sky  West  to  provide  certificat¬ 
ed  service  on  a  subsidy-ineligible  basis 
at  the  points  at  which  we  certificated 
Cochise  in  our  Arizona  order. “  As  ex¬ 
plained  above,  the  Deregulation  Act  “ 
W'as  enacted  on  October  24.  1978;  the 
provisions  in  the  newly-enacted  Sec¬ 
tion  419  have  caused  us  to  re-evaluate 
the  policies  enumerated  in  Order  78-8- 
205.  Since  w'e  have  not  yet  made  final 
that  show-cause  order,  w-e  decline  to 
propose  here  the  authorization  of  Co¬ 
chise  to  provide  certificated  service  on 
a  subsidy-ineligible  basis  at  Cedar 
City.' 

Part  298  Operations 

As  we  provided  in  Arizona,  w’e  pro¬ 
pose  to  permit  Sky  West  to  continue 
to  offer  Part  298  service  *’  in  addition 
to  its  certificated  service.  In  addition. 
W'e  will  not  require  that  Sky  West 
report  its  revenue,  expense  and  invest¬ 
ment  data  relating  to  its  Part  298  op¬ 
erations  with  us;  how'ever,  we  expect  it 
to  have  this  data  available  for  our  in¬ 
spection  so  that  we  will  not  consider 
its  Part  298  operations  in  our  calcula¬ 
tion  of  its  subsidy  rate. 

Accordingly, 

1.  W’e  direct  all  interested  persons  to 
show  cause  why  we  should  not  issue 
an  order  (1)  amending  Sky  West’s  cer¬ 
tificate  of  public  convenience  and  ne¬ 
cessity  for  regional  feeder  service  for 
Route  185  in  the  manner  shown  in  the 
Appendix;  (2)  exempting  Sky  West 
from  Section  298.3  of  the  Economic 
Regulations  to  the  extent  that  it 
would  otherw'ise  prevent  the  carrier 
from  operating  as  an  air  taxi  under 
Part  298;  (3)  classifying  it  as  an  “Air 
Taxi  Operator”  within  the  meaning  of 
Part  298  of  the  Economic  Regulations 
for  any  non-certificated  operations  it 
may  conduct  and  requiring  it  to 
comply  w'ith  the  provisions  of  that 
Part,  and  in  its  air  taxi  operations,  to 
comply  with  our  denied  boarding  rules 
(Part  250),  the  no-smoking  rules  (Part 
252)  and  the  baggage  liability  rules,  as 
set  forth  in  Docket  27589;  and  (4) 
making  final  all  other  tentative  find¬ 
ings  and  conclusions  stated  here; 

2.  We  direct  any  person  objecting  to 
the  issuance  of  an  order  making  final 
our  proposed  findings,  conclusions  and 
certificate  amendments  to  file,  within 
30  days  of  the  service  date  of  this 
order,  (no  later  than  March  29,  1979) 
and  serve  upon  all  persons  listed  in 
paragraph  8  a  statement  of  objections 


“These  points  are:  Yuma.  Kingman,  Pres¬ 
cott  and  Winslow.  Arizona.  Blythe.  El 
Centro  and  Los  Angeles,  California,  and  be¬ 
tween  the  Grand  Canyon  and  Phoenix  and 
between  Flagstaff  and  Phoenix. 

“Pub.  L.  95-504,  92  Stat.  1705  (October 
24,  1978). 

"  Part  298  of  our  Economic  Regulations. 


together  with  a  summary  of  testimo¬ 
ny,  statistical  data,  and  evidence  ex¬ 
pected  to  be  relied  on  to  support  its 
objections;  we  direct  that  answers  to 
objections  be  filed  within  10  days 
thereafter  (no  later  than  April  9, 
1979); 

3.  If  timely  and  properly  supported 
objections  are  filed,  we  W'ill  fully  con¬ 
sider  the  issues  raised  before  we  take 
further  action;** 

4.  In  the  event  no  objections  are 
filed,  w-e  will  deem  all  further  proce¬ 
dural  steps  waived  and  we  may  pro¬ 
ceed  to  enter  an  order  in  accordance 
W'ith  the  tentative  findings  and  conclu¬ 
sions  W’e  have  set  forth  here; 

5.  We  grant  Sky  West’s  Motion  for 
l^ave  to  file  an  unauthorized  docu¬ 
ment; 

6.  We  reserve  the  right  to  amend  or 
revoke  the  exemption  for  air  tajei  op¬ 
erations  in  our  discretion  any  time 
without  a  hearing;  and 

7.  We  shall  serve  this  order  upon  all 
parties  to  the  Arizona  Service  Investi¬ 
gation,  Docket  30635,  and  upon 
Nevada  Airlines,  the  Mayors  of  Cedar 
City.,  St.  George  and  Salt  Lake  City. 
Phoenix  and  Las  Vegas,  the  Salt  Lake 
City  Corporation,  the  Salt  Lake  City 
Chamber  of  Commerce,  the  Utah  De¬ 
partment  of  Transportation,  U.S.  Sen¬ 
ators  Hatch  and  Garn,  U.S.  Repre¬ 
sentatives  McKay  and  Marriott  and 
the  Governor  of  Utah. 

We  shall  publish  this  order  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor,** 
Secretary. 

Appendix. 

United  States  of  America,  Civil 

Aeronautics  Board,  Washington,  D.C. 

certificate  of  public  convenience  and  ne¬ 
cessity  for  regional  feeder  service  for 

ROUTE  18S 

Sky  West  Aviation,  Inc.  is  authorized,  sub¬ 
ject  to  the  follow’ing  provisions,  the  provi¬ 
sions  of  Title  rv  of  the  Federal  Aviation  Act 
of  1958,  and  the  orders,  rules  and  regula¬ 
tions  issued  under  it,  to  engage  in  air  trans¬ 
portation  of  persons,  property  and  mail: 

Between  the  terminal  point  Salt  Lake 
City.  Utah,  the  intermediate  points  Las 
Vegas,  Nev.,  Cedar  City,  Utah,  Page,  Ariz., 
and  the  terminal  point  Phoenix,  Ariz. 

The  service  is  subject  to  the  following 
terms,  conditions  and  limitations. 

( 1 )  The  holder  may  begin  or  terminate,  or 
begin  and  terminate,  trips  at  points  short  of 
terminal  points  and  may  operate  nonstop 
service  between  any  two  named  points:  Pro¬ 
vided,  That  the  holder  shall  schedule  a 
minimum  of  one  intermediate  stop  on 
flights  between  the  following  pairs  of 
points: 


"Since  we  have  provided  for  the  filing  of 
objections,  we  will  not  entertain  petitions 
for  reconsideration. 

"All  Members  concurred  except  Chair¬ 
man  Cohen  who  did  not  participate. 
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Las  Vegas— Phoenix  Salt  Lake  City. 

Phoenix— Salt  Lake  City. 

(2)  The  holder  may  continue  to  serve  reg¬ 
ularly  any  point  named  here  through  the 
airport  last  used  regularly  to  serve  that 
point  before  the  effective  date  of  this  certif¬ 
icate.  Upon  compliance  with  procedures  pre¬ 
scribed  by  the  Board,  the  bolder,  may,  in 
addition,  regularly  serve  a  named  point 
through  any  convenient  airport. 

(3)  Operations  between  Page  on  the  one 
hand,  and  Las  Vegas  and  Phoenix,  on  the 
other  hand,  and  between  Cedar  City,  on  the 
one  hand,  and  Salt  Lake  City,  Phoenix  and 
Las  Vegas,  on  the  other  hand,  shall  be  eligi¬ 
ble  for  federal  subsidy  in  excess  of  the  serv¬ 
ice  rate  paid  by  the  Postmaster  General, 
subject  to  the  following  conditions: 

(a)  The  holder  shall  not  receive  more  than 
$160,000  annually  in  federal  subsidy  for 
service  to  Page  and  $145,000  annually  for 
service  to  Cedar  City; 

(b)  The  holder’s  entitlement  to  subsidy 

shall  terminate  on - ;  and 

(c)  The  holder  shall  not  reque.st  or  receive 
any  compensation  in  excess  of  the  service 
mail  rate  payable  by  the  Postmaster  Gener¬ 
al  for  operations  other  than  those  specified 
in  this  condition. 

The  exercise  of  the  privileges  granted  by 
this  certificate  shall  be  subject  to  such 
other  reasonable  terms,  conditions  and  limi¬ 
tations  required  by  the  public  interest  as 
may  from  time  to  time  be  prescribed  by  the 
Board. 

This  certificate  shall  be  effective  on 

- :  Provided,  That,  before  the  date 

on  which  this  certificate  would  otherwise 
become  effective,  the  Board,  on  its  own  ini¬ 
tiative  or  upon  the  timely  filing  of  any  peti¬ 
tion  seeking  reconsideration  of  the  order  is¬ 
suing  this  certificate,  may  by  order  or 
orders  extend  the  effective  date:  Provided, 
further.  That  the  continuing  effectiveness  of 
this  certificate  shall  be  subject  to  timely 
payment  by  the  holder  of  such  license  fee  as 
may  be  prescribed  by  the  Board. 

The  Civil  Aeronautics  Board  has  directed 
its  Secretary  to  execute  this  certificate  and 
to  affix  the  Board's  seal  on  the - 

Secretary. 

[FR  Doc.  79-6317  Piled  3-1-79;  8:45  am] 


[6320-01 -M] 

[Order  79-2-130;  Docket  30777] 

"  ORDER  TRANS  WORLD  AIRLINES,  INC.,  FOR 
CLARIFICATION  OF  ORDER  78-7-113  ON 
CREATIVE  FARE  SALES 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington.  D.C. 
on  the  21st  day  of  February,  1979. 

On  August  15,  1978,  Trans  World 
Airlines,  Inc.  (TWA),  filed  a  petition 
for  clarification  of  Order  78-7-113, 
July  21, 1978.  That  order  concerned  an 
International  Air  Transport  Associ¬ 
ation  (lATA)  agreement  which  estab¬ 
lished  normal  and  promotional  fares 
between  various  points  in  Europe  and 
Israel  and  imposed  discriminatory 
sales  restrictions  on  a  number  of  the 
inexpensive  special  or  creative  fares. 
The  restrictions  stipulated  that  these 
low  fares  could  not  be  advertised  or 


sold  in  the  United  States. '  could  not  be 
sold  in  combination  with  fares  to  or 
from  the  United  States,*  and,  in  some 
cases,  could  not  be  sold  to  U.S.  citizens 
here  or  in  Europe  because  of  passport 
and  residency  requirements.* 

Although  creative  fares  are  readily 
available  to  foreign  travelers,  and  are 
sold  by  both  U.S.  and  foreign  carriers 
abroad,  the  lATA  restrictions  make 
the  fares  almost  completely  inaccessi¬ 
ble  to  U.S.  consumers.  As  a  result,  of 
course,  most  U.S.-originating  passen¬ 
gers  have  had  no  choice  but  to  pay 
higher  fares  for  the  same  foreign  air 
services. 

In  Order  78-7-113,  we  found  these 
restrictions  discriminatory  and  adverse 
to  the  public  interest.  We  disapproved 
the  Europe-Israel  agreement  insofar 
as  it  included  such  provisions,  and  we 
attached  a  condition  to  our  previous 
approval  of  the  lATA  ratemaking  ma¬ 
chinery  to  make  it  possible  for  carriers 
and  travel  agents  to  offer  creative 
fares  without  the  lATA  restrictions.* 
Our  action  excluded  these  discrimina¬ 
tory  sales  practices  from  antitrust  im¬ 
munity  under  section  414  of  the  Act, 
and  enabled  carriers  and  travel  agents 
to  advertise  and  sell  creative  fares  free 
of  these  discriminatory  restrictions 
(“unrestricted  creative  fares”)  without 
fear  of  lATA  enforcement  penalties. 


'  Under  the  agreement,  each  special  or  cre¬ 
ative  fare  could  be  advertised  and  sold  only 
in  the  countries  from  which  it  applied;  a 
Prance-Israel  fare,  for  example,  could  be 
sold  only  in  France  and  Israel.  Since  none  of 
the  fares  applied  from  the  United  States, 
none  could  be  advertised  or  sold  here. 

*None  of  the  special  fares  could  be  sold  in 
combination  with  fares  to  or  from  a  third 
country;  a  passenger  planning  a  U.S.- 
Ekirope-Israel  trip  could  not  buy  a  through 
ticket  combining  a  transatlantic  fare  to  or 
from  London,  for  instance,  with  a  low  cre¬ 
ative  fare  between  London  and  Tel  Aviv. 

’The  residency  requirements  specified 
that  the  fares  could  be  sold  only  to  passen¬ 
gers  who  could  present  a  passport,  signed 
residency  certificate,  or  other  proof  of  long¬ 
term  residence  in  the  country  from  which 
the  fare  applied;  to  be  eligible  for  a  Paris- 
Tel  Aviv  fare,  for  example,  a  traveler  would 
have  to  show  a  French  or  Israeli  passport  or 
residency  certificate.  Obviously,  very  few 
U.S.  citizens  could  meet  this  requirement.  A 
knowledgeable  traveler  could  circumvent 
the  first  two  restrictions  by  traveling  to 
Europe  and  buying  a  separate  creative  fare 
ticket  there,  for  the  intra-European  portion 
of  the  trip;  but  where  a  residency  restriction 
applies,  it  would  prevent  even  that  indirect 
access. 

’Specifically,  the  condition  we  attached  to 
lATA  Resolution  001  (Permanent  Effective¬ 
ness  Resolution)  states  that  no  provision  of 
any  lATA  resolution  or  any  air  tariff  filed 
with  the  Board  shall  prevent  any  agent  or 
air  carrier  from  advertising  or  selling  a 
ticket  for  air  transportation  between  foreign 
points;  (1)  at  a  location  W’ithin  the  United 
States;  (2)  in  combination  with  any  fare  to 
or  from  the  United  States;  or  (3)  to  a  U.S. 
citizen  who  meets  all  the  travel  require¬ 
ments  of  the  air  fare  other  than  the  pass¬ 
port  or  residency  requirements.  i 


Subsequently,  in  Orders  78-8-27, 
August  4.  1978,  78-10-36,  October  6. 
1978,  78-10-114,  October  25,  1978,  and 
78-11-148,  November  30.  1978,  among 
others,  we  approved  several  additional 
LATA  agreements  on  creative  fares 
within  Europe,  the  Middle  East. 
Afri(;a.  and  the  Western  Hemisphere, 
subject  to  the  same  condition.  In  each 
case,  we  invited  the  carriers  to  file  cre¬ 
ative  fare  tariffs  with  the  Board,  and 
encouraged  both  carriers  and  travel 
agents  to  market  the  fares  within  the 
United  States. 

In  its  petition  for  clarification.  TWA 
states  that  it  fully  supports  the 
Board’s  efforts  to  make  these  bargain 
fares  available  to  U.S.-originating  pas¬ 
sengers  and  to  U.S.  citizens  abroad, 
but  is  reluctant  to  advertise  and  sell 
unrestricted  creative  fares  without 
some  assurance  that  foreign  govern¬ 
ments  will  permit  such  sales  and  that 
foreign  carriers  will  honor  the  tickets: 
if  foreign  carriers  or  governments 
decide  to  enforce  the  lATA  sales  re¬ 
strictions,  U.S.  citizens  may  find  them¬ 
selves  stranded  abroad,  denied  board¬ 
ing,  or  required  to  pay  higher  fares, 
and  U.S.  carriers  which  sell  the  fares 
without  restrictions  may  face  govern¬ 
ment  sanctions;  specifically,  if  a  for¬ 
eign  government  refuses  to  allow  such 
sales,  it  may  be  consistent  with  coun- 
try-of-origin  principles  for  a  U.S.  carri¬ 
er  to  sell  the  fares  in  the  United 
States  for  through  travel  to  and  from 
that  foreign  country,  but  a  carrier 
which  disregards  the  restrictions  on 
creative  fare  sales  within  a  foreign  ju¬ 
risdiction  may  risk  punitive  action. 
TWA  suggests  that,  before  the  carriers 
actively  market  the  fares,  the  Board 
and  the  Department  of  State  take 
steps  on  the  diplomatic  front  to  obtain 
at  least  some  assurances  from  the  for¬ 
eign  governments  involved  that  the 
tickets  will  be  honored. 

TWA  also  requests  clarification  of 
the  extent  of  the  Board’s  action  in 
Order  78-7-113.  The  Board  clearly  dis¬ 
approved  the  lATA  restrictions  on  cre¬ 
ative  fares  sold  for  part  of  a  through 
trip  to  or  from  the  United  States; 
TWA  asks  whether  that  disapproval 
also  applies  to  creative  fares  sold  sepa¬ 
rately,  for  use  only  in  local.  intra-Eu¬ 
ropean  service:  whether  the  jurisdica- 
tional  touchstone  in  that  case  would 
be  U.S.  citizenship,  rather  than  an 
impact  on  air  transportation  in  a  stat¬ 
utory  sense:  and  whether  the  Board 
might  not  have  achieved  much  the 
same  result  (withdrawal  of  antitrust 
immunity)  by  simply  disclaiming  juris¬ 
diction  over  creative  fares  sold  exclu¬ 
sively  for  local  transportation  within 
Europe. 

We  welcome  TWA’s  interest  in 
making  the  creative  fares  available, 
and  appreciate  its  concern  for  the  wel¬ 
fare  of  consumers  who  seek  to  use 
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these  low  fares.*  As  indicated  above, 
we  have  repeatedly  encouraged  the 
carriers  to  file  creative  fare  tariffs.  We 
are  not  suggesting  that  tariffs  filed 
with  the  Board  are  a  prerequisite  for 
sales  in  this  country.®  Rather,  we  have 
urged  the  carriers  to  file  these  fares 
because  the  tariff  mechanism  provides 
the  most  direct  solution  to  the  diffi¬ 
culties  TWA  raises  in  its  petition  for 
clarification. 

First,  a  creative  fare  tariff  consti¬ 
tutes  conclusive  evidence  of  a  carrier’s 
willingness  to  honor  such  tickets— the 
strongest  assurance  that  the  carrier 
itself  will  not  enforce  the  lATA  re¬ 
strictions.  and  that  U.S.  passengers 
using  creative  or  special  fares  on  that 
airline  will  not  find  themselves  strand¬ 
ed  abroad,  denied  boarding,  or  forced 
to  pay  higher  fares. 

Second,  filing  the  fares  is  one  way  to 
determine  whether  a  foreign  govern¬ 
ment  will  permit  sales  without  the  dis¬ 
criminatory  lATA  restrictions.  By 
Order  78-7-113,  we  eliminated  any  risk 
of  lATA  enforcement  penalties  for 
such  sales:  we  alsyj  made  it  clear  that 
the  Board  would  take  no  action  to  en¬ 
force  the  lATA  restrictions.  The  carri¬ 
ers  are  not  exempt,  however,  from 
their  obligation  to  comply  with  lawful 
government  regulations  on  the  sale  of 
fares  within  a  foreign  jurisdiction.  In 
any  country  whose  aviation  authori¬ 
ties  have  required  or  allowed  creative 
fares  to  be  sold  under  discriminatory 
restrictions  similar  to  those  in  the 
lATA  agreement,  selling  the  fares  on  a 
non-discriminatory  basis  would  be.  in 
effect,  a  change  in  the  fares’  rules  and 
conditions.  Such  changes  are  generally 
subject  to  government  approval.  Con¬ 
sequently,  we  would  advise  TWA— and 
any  other  interested  carrier-^to 
inform  the  foreign  governments  in¬ 
volved  that  it  intends  to  sell  creative 
fares  without  the  restrictions  we  have 
disapproved,  and,  wherever  necessary, 
to  file  tariffs  or  give  appropriate 
notice  to  local  authorities  in  order  to 
eliminate  any  risk  of  enforcement 
action  by  those  governments. 

For  our  part,  we  will  be  pleased  to 
accept  creative  fare  tariffs  from  any 
U.S.  or  foreign  carrier  that  wishes  to 
market  these  fares  in  the  United 
States.  Our  primary  concern  is  that 
these  low  fares  be  offered  on  a  non- 
dLscriminatory  basis  to  U.S.-originat- 
ing  pa.ssengers  and  to  U.S.  citizens 


‘TWA  is.  of  course,  in  a  particularly  good 
position  to  introduce  creative  fare  sales  in 
the  United  States,  since  TWA  not  only 
serves  an  extensive  network  of  international 
routes,  but  is  a  member  of  the  lATA  Cre¬ 
ative  Pares  Board/Europe. 

'Many  combinable  intra-European  fares, 
including  normal  economy  fares,  are  now 
.sold  here  for  foreign  segments  of  through 
U.S.-Europe  air  transportation  without  spe¬ 
cific  tariffs  on  file  with  the  Board,  and  cre¬ 
ative  or  special  fares  may  also  be  sold  this 
way. 


abroad.  The  tariff  mechanism  offers 
the  most  direct  method  of  accomplish¬ 
ing  this,  and  we  encourage  the  carriers 
to  use  it.  ’ 

TWA  also  raises  a  technical,  jurisdic¬ 
tional  question  about  our  disapproval 
of  the  agreement  rather  th^in  dis¬ 
claimer  of  jurisdiction.  Any  lATA 
agreement  affecting  air  transportation 
is,  of  course,  subject  to  Board  approv¬ 
al.  As  we  indicated  in  Order  78-7-113, 
there  is  no  question  that  the  discrimi¬ 
natory  lATA  restrictions  affect  air 
transportation.  Our  disapproval  of  an 
lATA  agreement,  resolution,  or  specif¬ 
ic  provision  with  a  resolution  (e.g.,  the 
creative  fare  restrictions)  nullifies  that 
agreement,  resolution,  or  provision 
with  respect  to  transportation  to  and 
from  the  United  States  and  U.S.  terri¬ 
tories.  bars  U.S.  carrier  adherence 
thereto,  and  excludes  the  specified 
practices  from  antitrust  immunity.  As 
a  result  of  our  disapproval  of  the 
lATA  sales  restrictions  and  our  condi¬ 
tioning  of  the  lATA  ratemaking  ma¬ 
chinery,  any  agreement  or  concerted 
action  among  carriers  to  restrict  cre¬ 
ative  or  special  fares  against  applica¬ 
tion  in  air  transportation— in  particu¬ 
lar,  to  restrict  the  combinability  of 
these  discount  fares  with  fares  to  and 
from  the  United  States— is  stripped  of 
antitrust  immunity.  In  these  circum¬ 
stances.  carriers  may  be  subject  to 
antitrust  action  for  refusing  to  sell  un¬ 
restricted  creative  or  special  fares  in 
the  United  States  for  local  travel  be¬ 
tween  foreign  points  or  for  through 
travel  between  the  United  States  and 
foreign  points. 

Absent  agreements  or  other  anti¬ 
trust  implications,  however,  we  do  not 
have  jurisdiction  over  every  foreign  air 
fare  a  U.S.  citizen  may  use  or  seek  to 
use.  We  trust  that  foreign  govern¬ 
ments  wiil  find  it  in  their  interest  to 
prevent  discrimination  against  U.S. 
citizens  in  the  sale  of  foreign  air  serv¬ 
ices,  just  as  we  prohibit  unjust  dis¬ 
crimination  on  fares  and  services 
within  our  jurisdiction,  and  we  expect 
that  foreign  governments  will  work 
with  us  to  remedy  the  present  inequi¬ 
ty  by  permitting  TWA  and  other  carri¬ 
ers  to  revise  their  creative  fare  rules. 
But  we  cannot  compel  foreign  govern¬ 
ments  to  eliminate  the  lATA  restric¬ 
tions  on  creative  or  special  fares  which 
fall  exclusively  within  foreign  jurisdic¬ 
tions.  i.e.,  fares  which  by  their  ap¬ 
proved  terms  are  not  combinable  with 
fares  to  and  from  the  United  States. 


’Filing  creative  fare  tariffs  is  also  the  sim¬ 
plest  way  to  ensure  that  U.S.  travel  agents 
have  all  the  information  they  need  to  write 
the  tickets— an  important  consideration, 
since  so  many  U.S.  passengers  arrange  their 
foreign  travel  plans  through  travel  agents. 
As  a  practical  matter  U.S.  agents  will  not  be 
able  to  market  creative  fares  until  carriers 
either  file  tariffs  with  the  Board  or  other¬ 
wise  provide  them  with  enough  information 
to  issue  the  tickets  correctly. 


Creative  or  special  fares  sold  exclu¬ 
sively  for  local  service  between  foreign 
points,  and  not  as  part  of  a  through 
trip  to  or  from  the  United  States, 
come  within  the  jurisdiction  of  the 
countries  from  which  the  fares  apply.® 
The  carriers  would  risk  neither  lATA 
nor  Board  enforcement  penalties  for 
disregarding  the  discriminatory  re¬ 
strictions  in  order  to  sell  such  local 
fares  in  the  United  States  or  to  U.S. 
citizens  abroad,  but  could  be  subject  to 
enforcement  action  by  foreign  govern¬ 
ments  which  have  not  approved  unres¬ 
tricted  creative  fare  sales.  We  recom¬ 
mend.  therefore,  that  carriers  interest¬ 
ed  in  marketing  strictly  local;  creative 
fares  in  the  United  States  file  revised 
creative  fare  rules  with  the  appropri¬ 
ate  foreign  aviation  authorities.  Simi¬ 
larly.  where  passport  or  residency  re¬ 
strictions  now  prohibit  sales  of  local 
creative  fares  to  U.S.  citizens,  the  nec¬ 
essary  rule  changes  should  be  filed 
with  the  foreign  governments  involved 
in  order  to  ensure  U.S.  citizens  both 
here  and  abroad  access  to  these  local 
fares  on  a  nondiscriminatory  basis.® 

To  make  creative  fares  available  in 
combination  with  connecting  fares  to 
and  from  the  United  States  (1)  for 
through  travel  to  the  United  States 
from  a  foreign  country  (i.e.,  for  traffic 
originating  abroad),  and  (’2)  for 
through  travel  from  the  United  States 
via  countries  with  which  we  do  not 
have  bilateral  aviation  agreements 
that  stipulate  liberal  pricing  rules,  in¬ 
terested  carriers  should  file  revised 
creative  fare  rules  with  the  foreign 
governments  concerned  and  proceed  to 
offer  the  fares  without  the  discrimina¬ 
tory  restrictions.  As  TWA  notes,  cre¬ 
ative  fares  sold  for  through  transpor¬ 
tation  under  these  circumstances  may 
be  subject  to  competing  jurisdictional 
claims.  In  our  view,  carriers  and  agents 
may  advertise  and  sell  unrestricted 
creative  fares  for  through  service  be¬ 
tween  the  United  States  and  foreign 
points  as  freely  as  any  other  combin¬ 
able  foreign  fares.  A  foreign  govern¬ 
ment  which  chose  to  maintain  the 
lATA  combinability  restriction,  how¬ 
ever.  could  conceivably  contend  that 
by  its  definition  the  creative  fares  are 
not  combinable.  do  not  affect  air 
transportation  as  defined  by  the  Act, 
and  therefore  fall  exclusively  within 
its  own  jurisdiction,  not  ours.  In  many 
cases,  simply  filing  the  necessary  rule 
changes  with  the  authorities  involved 


*As  indicated  above,  however,  any  con¬ 
certed  action  to  restrict  the  sale  of  local  cre¬ 
ative  fares  in  the  United  States  may  leave 
the  carriers  liable  to  U.S.  antitrust  laws, 
even  if  the  fares  themselves  have  no  direct 
application  in  air  transportation  under  the 
Federal  Aviation  Act. 

•Some  creative  and  special  fares  have  no 
passport  or  residency  requirements,  and  can 
be  sold  to  U.S.  citizens  abroad  for  local 
travel  between  foreign  points  even  under 
the  restrictive  lATA  rules. 
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will  be  sufficient  to  remove  any  ambi¬ 
guity  about  the  legal  status  of  creative 
and  special  fares  sold  in  combination 
with  fares  to  and  from  the  United 
States.  Only  if  a  foreign  government 
rejects  the  rule  changes  might  inter¬ 
governmental  discussions  be  required. 
In  any  case,  the  carriers  themselves 
must  initiate  the  process  by  taking 
whatever  action  may  be  necessary  to 
ensure  that  these  fares  are  readily 
available  for  through  service  to  and 
from  the  United  States. 

As  we  stated  in  Order  78-7-113,  pro¬ 
motional  fares  to  and  from  the  United 
States  are  available  to  foreign  travel¬ 
ers  without  restriction.  We  see  no  jus¬ 
tification  for  denying  U.S.  consumers 
equal  access  to  foreign  discount  fares. 
In  the  starkest  terms,  the  lATA  cre¬ 
ative  fare  restrictions  constitute  a  pric¬ 
ing  policy  of  sheer  economic  exploita¬ 
tion.  designed  to  bolster  carrier  rev¬ 
enues  by  extorting  higher  fares  from 
U.S.  passengers  for  the  same  air  serv¬ 
ices  foreign  travelers  obtain  at  attrac¬ 
tive  discount  prices.  Both  carriers  and 
governments  may  find  that  the  restric¬ 
tions  prove  self-defeating  as  well:  the 
fares  have  received  considerable  pub¬ 
licity  since  we  issued  our  initial  order, 
and  travelers  who  are  aware  that 
these  low  fares  exist  are  not  likely  to 
be  indifferent  to  such  discriminatory 
treatment. 

While  we  hope  that  foreign  govern¬ 
ments  will  assist  us  in  removing  the 
abjectionable  lATA  restrictions,  carri¬ 
ers  need  not  wait  for  foreign  govern¬ 
ment  approval  before  selling  combined 
creative  fares  to  U.S.-originating  pas¬ 
sengers  under  the  liberal  rate  articles 
incorporated  in  our  more  recent  bi¬ 
lateral  aviation  agreements.’®  Unres¬ 
tricted  creative  fare  sales  in  the 
United  States,  for  through  travel,  are 
entirely  consistent  with  these  liberal 
pricing  articles  and,  in  our  view,  with 
the  principles  of  non-discrimination 
generally  included  in  all  International 
aviation  treaties  and  protocols.  Where 
liberal  pricing  articles  are  in  effect,  we 
consider  carriers  and  agents  free  to  ad¬ 
vertise  and  sell  combined  creative  fare 
tickets  to  U.S.-originating  passengers 
with  no  risk  of  adverse  action  by  for¬ 
eign  governments.  TWA,  for  example, 
may  market  these  fares  in  the  United 
States  for  through  service  on  its  own 
lines  immediately.  In  our  opinion. 
TWA  may  likewise  sell  combined  cre¬ 
ative  fares  for  through  travel  to  off¬ 
line  points  wherever  such  fares  are  in 
effect  from  countries  with  which  we 
have  negotiated  liberal  bilateral  agree¬ 
ments.  In  general,  carriers  and  agents 


’•Pricing  articles  which  specify  either 
country-of-origin  rules  (e.g.,  out  agreements 
with  Germany  and  the  Netherlands)  or 
mutual  suspension  procedures  (e.g.,  our 
agreements  with  Belgium  and  Israel)  are 
considered  liberal  rate  articles  and  would,  in 
our  view,  permit  unrestricted  creative  fare 
.sales  as  outlined  here. 


may  offer  creative  or  special  fares  to 
U.B.-originating  passengers  for 
through  air  transportation  via  any 
country  with  which  we  have  a  liberal 
rate  agreement,  and  for  service  on  any 
carrier,  U.S.  or  foreign,  which  has 
filed  creative  fare  tariffs  with  the 
Board  or  otherwise  indicated  its  will¬ 
ingness  to  honor  the  tickets.  We  would 
recommend  that  the  carriers  inform 
foreign  governments  that  they  are 
making  these  fares  available  on  a  non- 
discrlminatory  basis,  but  in  our  judg¬ 
ment  specific  foreign  government  ap¬ 
proval  Is  not  a  prerequisite  for  com¬ 
bined  creative  fare  sales  to  U.S.-origl- 
natlng  passengers,  under  a  liberal  pric¬ 
ing  article.  Indeed,  we  expect  TWA 
and  the  other  U.S.  carriers  which 
serve  international  routes  to  begin  of¬ 
fering  creative  and  special  fares  to 
U.S.  passengers  as  soon  as  possible. 
Delay  in  marketing  the  fares  within 
the  United  States  serves  only  to  deny 
consumers  the  benefit  of  these  low 
prices  and  prolong  the  discriminatory 
impact  of  the  restrictive  lATA  rules. 

ACCORDINGLY. 

1.  Except  to  the  extent  granted 
herein,  we  hereby  dismiss  the  petition 
of  Trans  World  Airlines,  Inc.,  in 
Docket  30777;  and 

2.  We  shall  serve  copies  of  this  order 
upon  Trans  World  Airlines.  Inc., 
American  Airlines,  Inc.,  Braniff  Air¬ 
ways,  Inc.,  Continental  Air  Lines,  Inc.. 
Delta  Air  Lines,  Inc.,  Eastern  Air 
Lines.  Inc.,  N^itional  Airlines,  Inc., 
Northwest  Airlines,  Inc.,  and  Pan 
American  World  Airways,  Inc. 

We  shall  publish  this  order  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor," 
Secretary. 

[PR  Doc.  79-6314  Piled  3-1-79;  8:45  am] 


[6335-01-M] 

COMMISSION  ON  CIVIL  RIGHTS 

ALASKA  ADVISORY  COMMIHEE 
Agenda  and  Natke  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu¬ 
lations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Alaska  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  9:00  am  and  will  end  at  11:00  am  on 
March  16,  1979,  Anchorage  Westward 
Hilton.  500  W.  3rd  Avenue,  Anchorage. 
Alaska. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Northwestern 
Regional  Office  of  the  Commission. 
915  Second  Avenue,  Room  2852,  Seat¬ 
tle,  Washington  98174. 


"  All  Members  concurred. 


The  purpose  of  this  meeting  is  for 
the  subcommittee  to  discuss  Cannery 
Worker’s  problems. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  Febru¬ 
ary  26,  1979. 

John  I.  Binkley, 
Advisory  Committee 
Management  Officer. 

[PR  Doc.  79-6292  Piled  3-1-79;  8:45  am] 


16335-01 -M] 

ILLINOIS  ADVISORY  COMMIHEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu¬ 
lations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Illinois  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  1:00  p.m.  and  will  end  at  5:00  p.m. 
on  March  21,  1979,  MWRO  Confer¬ 
ence  Room,  230  South  Dearborn, 
Room  3280,  Chicago.  Illinois  60604. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Midwestern 
Regional  Office  of  the  Commission, 
230  South  Dearborn  Street.  32nd 
Floor,  Chicago.  Illinois  60604. 

The  purpose  of  this  meeting  is  an 
orientation  of  new  Committee  mem¬ 
bers.  report  and  discussion  on  follow¬ 
up  of  Insurance  Redlining  Report. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  Febru¬ 
ary  26,  1979. 

John  I.  Binkley. 

Advisory  Committee 
Management  Officer. 

[PR  Doc.  79-6293  Piled  3-1-79;  8:45  am] 


[6335-01-M] 

IOWA  ADVISORY  COMMIHEE 
Aganda  and  Natice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu¬ 
lations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Iowa  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  10:00  a.m.  and  will  end  at  2:00  p.m. 
on  March  20.  1979  in  the  Ramada  Inn 
Downtown,  929  Third  Street,  Alameda 
Room,  Des  Moines,  Iowa  50309. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Central  States 
Regional  Office  of  the  Commission, 
911  Walnut  Street.  Room  3103,  Kansas 
City,  Mo.  64106. 
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The  purpose  of  this  meeting  is  to  re¬ 
ceive  reports  on  current  projects  and 
discuss  future  program  plans. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.,  Febru¬ 
ary  26.  1979. 

John  I.  Binkley. 

Advisory  Committee 
Management  Officer. 

tFR  Doc.  79-6294  Piled  3-1-79;  8:45  am] 


(6335-01-M] 

MARYLAND  ADVISORY  COMMITTEE 
Rescheduled  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu¬ 
lations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Maryland  Advisory  Committee 
(SAC)  of  the  Commission  originally 
scheduled  for  March  13.  1979  has  been 
changed  (FR  Doc.  79-5300).  on  page 
10528. 

The  meeting  now  will  be  held  on 
April  3.  1979  at  6:30  p.m.  and  will  end 
at  10:00  p.m.  The  meeting  place  will 
remain  the  same. 

Dated  at  Washington.  D.C.  February 
26.  1979. 

John  I.  Binkley, 
Advisory  Committee 
Management  Officer. 

[FR  Doc.  79-6295  Filed  3-1-79;  8:45  ami 


i  6335-01-M] 

MISSOURI  ADVISORY  COMMIHEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu¬ 
lations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Missouri  Advisory  Committee 
(SAC)  of  the  Commission  W’ill  convene 
at  1:30  p.m.  and  will  end  at  3:00  p.m. 
on  March  14.  1979.  at  911  Walnut 
Street.  Room  3100,  Kansas  City.  Mis¬ 
souri  64106. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Central  States 
Regional  Office  of  the  Commission, 
911  Walnut  Street.  Room  3103,  Kansas 
City.  Missouri  64106. 

The  purpose  of  this  meeting  is  a 
follow-up  to  the  metropolitan  desegre¬ 
gation  study. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 


NOTICES 

Dated  at  Washington.  D.C..  Febru¬ 
ary  26.  1979. 

John  I.  Binkley. 
Advisory  Committee 
Management  Officer. 
[FR  Doc.  79-6296  Filed  3-1-79;  8:45  am] 


[6335-01-M] 

NEW  HAMPSHIRE  ADVISORY  COMMITTEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu¬ 
lations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  New',Hampshire  Advisory  Com¬ 
mittee  (SAC)  of  the  Commission  will 
convene  at  12:00  noon  and  will  end  at 
2:00  p.m.  on  March  20.  1979, .  in  the 
Howard  Johnson;  Manchester.  New 
Hampshire. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Northeastern 
Regional  Office  of  the  Commission,  26 
Federal  Plaza.  Room  1639,  New'  York 
10007. 

The  purpose  of  this  meeting  is  to 
discuss  program  planning. 

This  meeting  w'ill  be  conducted  pur¬ 
suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.,  Febru¬ 
ary  26.  1979. 

John  I.  Binkley. 

Advisory  Committee 
Management  Officer. 

[FR  Doc.  79-6297  Filed  3-1-79;  8:45  ami 


[6335-01-M] 

OHIO  ADVISORY  COMMIHEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given  that,  pursu¬ 
ant  to  the  provisions  of  the  Rules  and 
Regulations  of  the  U.S.  Commission 
on  Civil  Rights,  that  a  planning  meet¬ 
ing  of  the  Ohio  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  10:00  a.m.  and  will  end  at  3:00  p.m. 
on  March  24.  1979.  1-70  and  St.  256. 
Box  346,  Reynoldsburg,  Ohio  43068. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Midw'estern 
Regional  of  the  Commission.  230 
South  Dearborn  Street,  32nd  Floor, 
Chicago,  Illinois  60604. 

The  purpose  of  this  meeting  is  to 
have  an  update  on  Police/Community 
Relations  and  a  final  discussing  of  po¬ 
tential  members  to  the  Committee. 

This  meeting  w'lll  be  conducted  pur¬ 
suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 


Dated  at  Washington.  D.C.,  Febru¬ 
ary  26.  1979. 

John  I.  Binkley. 
Advisory  Committee 
Management  Officer. 
[FR  Doc.  79  6298  Filed  3-1-79;  8:45  am] 


[6335-01-M] 

SOUTH  DAKOTA  ADVISORY  COMMITTEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu¬ 
lations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  South  Dakota  Advisory  Com¬ 
mittee  (SAC)  of  the  Commission  will 
convene  at  9:30  a.m.  and  w’ill  end  upon 
completion  on  March  23,  1979,  at  the 
Civil  Defense  Room.  State  Capitol 
Building,  Pierre,  South  Dakota  57501. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Rocky  Moun¬ 
tain  Regional  Office  of  the  Commis¬ 
sion.  1405  Curtis  Street.  Denver,  Colo¬ 
rado  80202. 

The  purpose  of  this  meeting  is  to 
have  orientation  for  new  Committee 
members  and  plan  for  future  activi¬ 
ties. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  Febru¬ 
ary  26,  1979. 

John  I.  Binkley. 

Advisory  Committee 
Management  Officer. 

[FR  Doc.  79  6299  Filed  3-1-79;  8  45  am] 


[6335-01-M] 

WYOMING  ADVISORY  COMMIHEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu¬ 
lations  of  the  U.S.  CommLssion  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Wybming  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  11:00  a.m.  and  wil  end  at  3:00  p.m. 
on  March  17,  1979,  in  the  Sullivan 
Room.  Natrona  County  Library, 
Second  and  Durbin,  Casper,  Wyoming. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Rocky  Moun¬ 
tain  Regional  Office  of  the  Commis¬ 
sion  1405  Curtis  Street.  Denver.  Colo¬ 
rado  80202. 

The  purpose  of  this  meeting  is  to  ex¬ 
plain  Commission  procedures  to  mem¬ 
bers  of  rechartered  Committee.  Dis¬ 
cuss  strategies  for  project  on  educa¬ 
tional  opportunities  in  energy  impact¬ 
ed  counties  in  Wyoming. 
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I  This  meeting  will  be  conducted  pur¬ 

suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  Febru¬ 
ary  26.  1979. 

John  I.  Binkley, 

!  Advisory  Committee 

'  Management  Officer. 

[FR  Doc.  79-6300  Filed  3-1-79;  8:45  am] 

t  - 

(3510-25-Ml 

DEPARTMENT  OF  COMMERCE 

Industry  and  Trad*  Administration 
RESEARCH  FOUNDATION  OF  S.U.N.Y.,  ET  AL. 

Consolidated  Decision  on  Applications  for 

Duty-Free  Entry  of  Accessories  for  Foreign 

Instruments 

The  following  is  a  consolidated  deci¬ 
sion  on  applications  for  duty-free 
entry  of  accessories  for  foreign  instru¬ 
ments  pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  89-651,  80  Stat.  897)  and 
the  regulations  issued  thereunder  as 
amended  (15  CFR  301).  (See  especially 
Section  301.11(e).) 

A  copy  of  the  record  pertaining  to 
each  of  the  applications  in  this  consol¬ 
idated  decision  is  available  for  public 
review  between  8:30  a.m.  and  5:00  p.m. 
in  Room  6886C  of  the  Department  of 
Commerce  Building,  at  14th  and  Con¬ 
stitution  Avenue,  NW.,  Washington, 
D.C.  20230. 

DOCKET  NUMBER:  78-00238.  AP¬ 
PLICANT;  Research  Foundation  of 
S.U.N.Y.  at  Stony  Brook,  State  Unver- 
sity  of  New  York  at  Stony  Brook.  De¬ 
partment  of  Materials  Science,  Stony 
Brook,  N.Y.  11794.  ARTICLE:  Sets  of 
parts  and  accessories  for  U.V.  mc.ioch- 
romator  Subassembly.  MANUFAC¬ 
TURER:  Bird  and  Tole,  Ltd.,  United 
Kingdom.  INTENDED  USE  OF  ARTI¬ 
CLE;  The  articles  are  accessories  to  an 
existing  monochromator  being  used 
for  studies  of  metals  and  semiconduc¬ 
tors  during  investigations  of  electronic 
energy  structure.  The  experiments  to 
be  conducted  will  consist  of  photoelec¬ 
tron  spectroscopy  in  the  wavelength 
range  100-800  Angstroms  with  1-per- 
cent  resolution  using  a  mon(x:hroma- 
tor  which  is  integral  with  the  sample 
chamber.  In  addition,  the  article  will 
be  used  for  graduate  training  in  scien¬ 
tific  research.  APPLICATION  RE¬ 
CEIVED  BY  COMMISSIONER  OP 
CUSTOMS:  September  14,  1978. 

ADVICE  SUBMITTED  BY  THE  NA¬ 
TIONAL  BUREAU  OF  STANDARDS 
ON:  January  26,  1979. 

DOCKET  NUMBER:  78-00442.  AP¬ 
PLICANT;  The  Regents  of  the  Univer¬ 
sity  of  California,  Department  of  Pa¬ 
thology,  UeSP  Medical  Center— 
595HSW,  San  Francisco,  Calif.  94143. 


ARTICLE:  ASID-4D  Ultra  High  Reso¬ 
lution  Scanning  System  for  JEOL 
lOOex  EM  and  accessories.  MANU¬ 
FACTURER:  JEOL  Ltd.,  Japan.  IN¬ 
TENDED  USE  OF  ARTICLE:  The  ar¬ 
ticle  is  an  accessory  to  an  existing  elec¬ 
tron  microscope  manufactured  by  the 
same  manufacturer  which  is  being 
used  for  diagnosis  of  many  renal,  he¬ 
patic,  and  lymphoproliferative  disease, 
for  identification  of  certain  poorly  dif¬ 
ferentiated  neoplastic  cells  of  origin, 
and  for  identification  of  viral  particles, 
and  certain  environmental  elements  in 
lungs  and  livers  of  the  affected  pa¬ 
tients.  Experiments  to  be  conducted 
will  include  indentification  of  ultras- 
tructural  components  of  cells  and/or 
morphological  correlation  to  metallic 
elements.  The  article  will  also  be  used 
as  an  instructional  tool  for  graduate 
students  in  the  Department  of  Pathol¬ 
ogy  and  also  for  house  staff  (resi- 
denU).  APPLICATION  RECEIVED 
BY  COMMISSIONER  OF  CUSTOMS: 
September  27,  1978.  ADVICE  SUB¬ 
MITTED  BY  THE  DEPARTMENT 
OP  HEALTH,  EDUCATION,  AND 
WELFARE  ON:  January  18,  1979. 

DOCKET  NUMBER:  79-00023.  AP¬ 
PLICANT:  Unversity  of  Maryland. 
College  Park.  Md.  20742.  ARTICLE: 
Rheovibron  Conversion  Kit.  MANU¬ 
FACTURER:  Toyo  Baldwin  Co.,  Ltd., 
Japan.  INTENDED  USE  OP  ARTI¬ 
CLE:  The  article  is  intended  to  be  used 
in  experiments  involving  the  prepara¬ 
tion  of  polymeric  blends  in  a  Bra- 
bender  blender  followed  by  the  prepa¬ 
ration  of  a  film  of  the  material  by 
heating  the  blend  under  pressure  in  a 
laboratory  press.  After  various  ther¬ 
mal  treatments  as  well  as  some  struc¬ 
tural  measurements  by  other  tech¬ 
niques  the  film  is  inserted  directely 
into  the  sample  chamber  of  the  Rheo¬ 
vibron.  The  objectives  of  this  investi¬ 
gation  are  to  study  molecular  and 
phase  interaction  in  polymer  blends 
and  to  determine  the  compatibility  of 
specific  blends  of  hompolymers  and 
copolymers  produced  from  them.  AP¬ 
PLICATION  RECEIVED  BY  COM¬ 
MISSIONER  OP  CUSTOMS:  October 
16.  1978.  ADVICE  SUBMITTED  BY 
THE  NATIONAL  BUREAU  OP 
STANDARDS  ON:  January  23.  1979. 

COMMENTS:  No  comments  have 
been  received  with  respect  to  any  of 
the  foregoing  applications.  DECI¬ 
SION:  Applications  approved.  No  in¬ 
strument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  articles, 
for  the  purposes  for  which  the  articles 
are  intended  to  be  used,  is  being  manu¬ 
factured  in  the  United  States.  REA¬ 
SONS:  The  applications  relate  to  com¬ 
patible  accessories  for  instruments 
that  have  been  previously  imported 
for  the  use  of  the  applicant  institu¬ 
tions.  The  articles  are  being  manufac¬ 
tured  by  the  manufacturers  which 
produced  the  instruments  with  which 


they  are  intended  to  be  used.  We  are 
advised  by  the  National  Bureau  of 
Standards  and  the  Department  of 
Health.  Education,  and  Welfare  in  the 
respectively  cited  memoranda  that  the 
accessories  are  pertinent  to  the  appli¬ 
cant’s  intended  uses  and  that  it  knows 
of  no  comparable  domestic  articles. 

The  Department  of  Commerce 
knows  of  no  similar  accessories  manu¬ 
factured  in  the  United  States  which 
are  interchangeable  with  or  can  be 
readily  adapted  to  the  instruments 
with  which  the  foreign  articles  are  in¬ 
tended  to  be  used. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty- 
Free  Educational  and  Scientific  Materials.) 

Richard  M.  Seppa, 
Director, 

Statutory  Import  Programs  Staff. 

(FR  Doc.  79-6218  Filed  3-1-79;  8:45  am] 


[3510-25-M] 

TRUSTEES  OF  COLUMBIA  UNIVERSITY 

Decision  on  Application  for  Duty-Free  Entry  of 
Scientific  Article 

The  following  is  a  decision  on  an  ap¬ 
plication  for  duty-free  entry  of  a  scien¬ 
tific  article  pursuant  to  Section  6(c)  of 
the  Educational,  Scientific,  and  Cul¬ 
tural  Materials  Importation  Act  of 
1966  (Public  Law  89.-651,  80  Stat.  897) 
and  the  regulations  issued  thereunder 
as  amended  (15  CFR  301). 

A  copy  of  the  record  pertaining  to 
this  decision  is  available  for  public 
review  between  8:30  A.M.  and  5:00 
P.M.  in  Room  6886C  of  the  Depart¬ 
ment  of  Commerce  Building,  at  14th 
and  Constitution  Avenue,  N.W.,  Wash¬ 
ington.  D.C.  20230. 

DOCKET  NUMBER:  79-00046.  AP¬ 
PLICANT:  Trustees  of  Columbia  Uni¬ 
versity  in  the  City  of  New  York,  315 
Havemeyer  Hall,  Columbia.  Universi¬ 
ty,  New  York,  New  York  10027.  ARTI¬ 
CLE:  TEA  CO,,  laser  Model  DD-250 
and  accessories.  MANUFACTURER: 
Gen  Tec  Inc.,  Canada.  INTENDED 
USE  OF  ARTICLE:  The  article  is  in¬ 
tended  to  be  used  for  the  study  of 
multiphoton  dissociation  properties  of 
CF,I,  CF,Br,  and  other  similar  gases. 
Investigations  will  be  conducted  to  de¬ 
termine  the  usefulness  of  infrared 
lasers  as  a  source  of  catalysis  in  chemi¬ 
cal  reactions.  The  article  will  also  be 
used  in  independent  scientific  research 
projects  by  graduate  students  in  the 
area  of  multiphoton  infrared  photo¬ 
chemistry. 

COMMENTS:  No  comments  have 
been  received  with  respect  to  this  ap¬ 
plication.  DECISION:  Application  ap¬ 
proved.  No  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  for¬ 
eign  article,  for  such  purposes  as  this 
article  is  intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
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REASONS:  The  foreign  article  pro¬ 
vides  a  variable  (0.1-250  pulses  per 
second)  repetition  rate  and  is  capable 
of  providing  at  least  0.8  Joules/pulse 
at  maximum  repetition  rate.  The  Na¬ 
tional  Bureau  of  Standards  advises  in 
its  memorandum  dated  February  9. 
1979  that  (1)  the  capability  of  the  for¬ 
eign  article  described  above  is  perti¬ 
nent  to  the  applicant’s  intended  pur¬ 
pose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article 
for  the  applicant’s  intended  use. 

The  Department  of  Commerce 
knows  of  no  other  instrument  or  appa¬ 
ratus  of  equivalent  scientific  value  to 
the  foreign  article,  for  such  purposes 
as  this  article  is  intended  to  be  used, 
which  is  being  manufactured  in  the 
United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty- 
Free  Educational  and  Scientific  Materials.) 

Richard  M.  Seppa. 

Director, 

Statutory  Import  Programs  Staff. 
tFR  Doc.  79-6217  Filed  3-1-79;  8;45  am] 


13510-15-M] 

Maritime  Adminittrotion 

[Docket  No.  S-638] 

PARTlCirATION  BY  VESSEL  BUILT  WITH  CON- 
STRUCTiCN-OIFFERENTIAL  SUBSIDY  IN  THE 
CARRIAGE  OF  ALASKAN  OIL  IN  THE  DO¬ 
MESTIC  TRADE 

Application  by  Gulf  Oil  Corp. 

Notice  is  hereby  given  that  Gulf  Oil 
Corporation  h.as  filed  an  application 
for  written  permLssion  under  section 
506  of  the  Merchant  Marine  Act.  1936. 
as  amended  (the  Act),  for  its  vessel, 
the  SS  American  Spirit,  to  make  a 
second  voyage  in  the  Alaska/Panama 
oil  trade. 

The  American  Spirit  is  a  VLCC  of 
262.376  DWT.  built  with  construction- 
differential  subsidy.  The  vessel  is 
under  charter  to  the  Sohio  Natural 
Resources  Company  and  is  currently 
engaged  on  a  single  voyage  in  the 
Alaska /Panama  oil  trade.  The  request¬ 
ed  second  voyage  of  the  American 
Spirit  would  be  a  direct  continuation 
of  the  first  voyage,  permission  for 
which  was  granted  by  the  Maritime 
Administration  on  January  23.  1979. 
Loading  for  the  second  voyage  would 
commence  at  Valdez.  Alaska  on  or 
about  March  23.  1979. -The  voyage 
would  be  made  in  accordance  with  the 
provisions  of  section  506  of  the  Act 
and  the  regulations'  in  Part  250  of 
Chapter  II.  Title  46.  of  the  Code  of 
F'ederal  Regulations. 

Interested  parties  may  inspect  the 
application  in  the  Office  of  the  Secre- 


NOTICES 

tary.  Maritime  Administration.  Room 
3000-B.  Department  of  Commerce 
Building.  14th  and  E  Streets.  NW. 
Washington.  D.C.  20230. 

Any  person,  firm,  or  corporation 
who  is  a  “competitor.”  as  defined  in 
Part  250.2  of  the  aforementioned  regu¬ 
lations  as  published  in  the  Federal 
Register  issue  of  June  29.  1977  (42  FR 
33035).  and  desires  to  protest  such  ap¬ 
plication  should  submit  such  protest 
in  writing,  in  triplicate,  to  the  Secre¬ 
tary,  Maritime  Administration,  Wash¬ 
ington,  D.C.  20230.  Protests  must  be 
received  within  five  w'orking  days  after 
the  date  of  publication  of  this  Notice 
in  the  Federal  Register.  If  a  protest  is 
received,  the  applicant  w'ill  be  advised 
of  such  protest  by  telephone  or  tele¬ 
gram  and  will  be  allowed  three  work¬ 
ing  days  .to  respond  in  a  manner  ac¬ 
ceptable  to  the  Assistant  Secretary  for 
Maritime  Affairs.  Within  five  w'orking 
days  after  the  due  date  for  the  appli¬ 
cant’s  response,  the  Assistant  Secre¬ 
tary  will  advise  the  applicant,  as  well 
as  those  submitting  protests  of  the 
action  taken,  with  a  concise  written 
explanation  of  such  action.  If  no  pro¬ 
test  is  received  concerning  the  applica¬ 
tion,  the  A.ssistant  Secretary  will  take 
such  action  as  may  be  deemed  appro¬ 
priate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.500  Construction-Differen¬ 
tial  Subsidies  (CDS)). 

By  Order  of  the  Assistant  Secretary 
for  Maritime  Affairs. 

Dated;  February  27.  1979. 

J,\MES  S.  Dawson.  Jr., 
Secretary. 

(FR  Doc.  79  6403  Filed  3-1-79;  8:45  am] 


13510-22-M] 

National  Oceanic  and  Atmospheric 
Administration 

MARINE  MAMMALS 

Receipt  of  Applications  for  General  Permits 

Notice  is  hereby  given  that  the  fol¬ 
lowing  applications  have  been  received 
to  take  marine  mammals  incidental  to 
the  course  of  commercial  fishing  oper¬ 
ations  within  the  U.S.  Fishery  Conser¬ 
vation  Zone,  as  authorized  by  the 
Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407)  and  the  reg¬ 
ulations  thereunder. 

Odra,  Swinoujscie,  Poland,  has  ap¬ 
plied  for  a  Category  1:  "Towed  or 
Dragged  Gear”  general  permit. 

Dalmor,  Gdynia.  Poland,  has  applied 
for  a  Category  1:  "Towed  or  Dragged 
Gear”  general  permit. 

The  applications  are  available  for 
review  in  the  office  of  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  Washington, 
D.C.  20235. 


Interested  parties  may  submit  writ¬ 
ten  views  on  this  application  with  30 
days  of  the  date  of  this  notice  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  De¬ 
partment  of  Commerce,  Washington, 
D.C. 20235. 

Dated:  February  27,  1979. 

Dr.  William  Aron. 

Director,  Office  of  Marine 

Mammals  and  Endangered  Species. 

[FR  Doc.  79-6395  Filed  3-1-79;  8:45  am) 


[6820-33-Ml 

COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

PROCUREMENT  LIST  1979 
Proposed  Addition 

AGENCY:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Addition  to  Pro¬ 
curement  List. 

SUMMARY:  The  Committee  has  re¬ 
ceived  a  propo.sal  to  add  to  Procure¬ 
ment  List  1979  a  service  to  be  provided 
by  workshops  for  the  blind  and  other 
severely  handicapped. 

COMMENTS  MUST  BE  RECEIVED 
ON  OR  BEFORE:  April  4.  1979. 

ADDRESS:  Committee  for  Purchase 
from  the  Blind  and,  Other  Severely 
Handicapped.  2009  14Lh  Street  North, 
Suite  610,  Arlington,  Virginia  22201. 

FOR  FURTHER  INFORMATION 
CONTACT: 

C.  W.  Fletcher.  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION: 
This  notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2).  85  Stat.  77. 

If  the  Committee  approves  the  pro¬ 
posed  addition,  all  entities  of  the  Fed¬ 
eral  Government  will  be  required  to 
procure  the  service  listed  btiow  from 
workshops  for  the  blind  or  other  se¬ 
verely  handicapped. 

It  is  proposed  to  add  the  following 
.service  to  Procurement  List  1979,  No¬ 
vember  15,  1978  (43  FR  53151): 

Sic  7349 

Janilorial/CiLstodial  Service. 

Department  of  Transportation  Systems 
Center, 

Kendall  Square. 

Cambridge.  Ma.ssachu.setts. 

C.  W.  Fletcher, 
Executive  Director. 
(FR  Doc.  79-6243  Filed  3-1-79;  8:45  ami 
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r6820-33-M] 

PROCUREMENT  LIST  1979 
Proposed  Addition 

AGENCY:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Addition  to  Pro¬ 
curement  List. 

SUMMARY:  The  Committee  has  re¬ 
ceived  a  proposal  to  add  to  Procure¬ 
ment  List  1979  commodities  to  be  pro¬ 
duced  by  workshops  for  the  blind  and 
other  severely  handicapped. 

COMMENTS  MUST  BE  RECEIVED 
ON  OR  BEFORE:  April  4.  1979. 

ADDRESS:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  2009  14th  Street  North, 
Suite  610,  Arlington,  Virginia  22201. 

FOR  FURTHER  INFORMATION 
CONTACT: 

C.  W.  Fletcher,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION: 
This  notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2).  85  Stat.  77. 

If  the  Committee  approves  the  pro¬ 
posed  addition,  all  entities  of  the  Fed¬ 
eral  Government  will  be  required  to 
procure  the  commodities  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  to  Procurement  List  1979, 
November  15.  1978  (43  FR  53151): 

Class  7530 

Polder.  Pile.  57530  00-286-8571.  7530-00- 
286-7286. 

Polder  Set.  Pile.  7530-00  286-7080.  7530-00- 
286-7244,  7530-00  286-7253.  7530-00-286- 
7287,  7530-00  286-8570. 

C.  W.  FYetcher, 
Executive  Director. 
[PR  Doc.  79-6244  Piled  3-1-79;  8:45  ami 

[3710-08-M] 

DEPARTMENT  OF  THE  ARMY 

NATIONAL  BOARD  FOR  THE  PROMOTION  OF 
RIFLE  PRACTICE 

Partially  Closad  Maating 

In  accordance  with  Section  10(a)(2) 
of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  announcement  is 
made  of  the  following  committee 
meeting: 

Name  of  committee:  Executive  and  Budget 
Committees  of  the  National  Board  for  the 
promotion  of  Rifle  Practice  (NBPRP) 
(Joint  Session). 

Date  of  meeting:  March  29.  1979. 

Place:  Secretary  of  the  Army  Conference 
Room,  Room  2E687,  the  Pentagon. 

Time:  0900  Hours. 


Proposed  Agenda 

1.  Status  of  Suit  against  the  Secretary  of 
the  Army  and  the  Director  of  Civilian 
Marksmanship  (DCM). 

2.  Modification/Expansion  of  NBPRP-ap- 
proved  DCM  Ammunition  sales  program. 

3.  NBPRP  support  for  a  Civilian  Pistol 
Marksmanship  Program. 

4.  Possible  expansion  of  Board-sponsored 
National  Match  events. 

5.  Implementation  of  additional  recom¬ 
mendations  from  the  A.  D.  Little  report. 

6.  Possible  NRPRP  Inter-Service  Marks¬ 
manship  responsibility. 

7.  Concept  of  a  National  Shooting  Facili¬ 
ty. 

8.  Unauthorized  modification  of  M-14 
Rifle  for  board  sponsored  competitions. 

9.  Development  of  Program  Objectives. 

10. NBPRP  five-year  program. 

11. Possible  change  to  AR  920-20  to  rees¬ 
tablish  enrollment  of  Senior  Clubs  and  their 
support  through  the  DCM  sales  program. 

12.  Recommendation  concerning  board 
terms. 

This  meeting  is  partially  closed  to 
the  public  since  the  NBPRP  is  cur¬ 
rently  the  subject  of  a  civil  'suit.  The 
Office  of  the  Army  General  Counsel 
has  advised  that  public  disclosure  of 
the  case  particulars  may  interfere 
with  the  ability  of  the  Army  to  effec¬ 
tively  participate  in  the  defense  of  the 
interests  of  the  United  States:  (5 
U.S.C.  Sec.  552b(c)(10). 

Business  requiring  closure  will  be 
conducted  immediately  after  conven¬ 
ing  the  meeting. 

Persons  desiring  to  attend  the  meet¬ 
ing  should  contact  the  Office  of  the 
Director  of  Civilian  Marksmanship 
(202)  693-6460  prior  to  29  March  1979 
to  arrange  entry  into  the  Pentagon. 

Persons  unable  to  make  prior  ar¬ 
rangements  should  call  55542  or  54025 
upon  arrival  at  the  Pentagon. 

For  the  director. 

Gary  Chittester, 
Executive  Officer. 

[FR  Doc.  79-6204  Filed  3-1-79;  8:45  ami 

[3810-70-M] 

DEPARTMENT  OF  DEFENSE 

Office  af  the  Secretary  of  Defense 

DEFENSE  SCIENCE  BOARD  TASK  FORCE  ON 
EMP  HARDENING  OF  AIRCRAFT 

Meeting 

The  Defense  Science  Board  Task 
Force  on  EMP  Hardening  of  Aircraft 
will  meet  in  closed  session  22-23 
March  1979  at  the  Lawrence  Liver¬ 
more  Laboratory.  Livermore,  CA. 

The  mission  of  the  Science  Board  is 
to  advise  the  Secretary  of  Defense  and 
the  Under  Secretary  of  Defense  for 
Research  &  Engineering  on  overall  re¬ 
search  and  engineering  policy  and  to 
provide  long-range  guidance  to  the  De¬ 
partment  of  Defense  in  these  areas. 

The  Task  Force  will  review  harden¬ 
ing  of  U.S.  aircraft  against  EMP  and 


related  subjects  and  will  provide  rec¬ 
ommendations  for  appropriate  actions. 

In  accordance  with  5  U.S.C.  App.  I 
§  10(d)(1976),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed 
in  5  U.S.C.,  §552b(cKl)  (1976),  and 
that  accordingly,  this  meeting  will  be 
closed  to  the  public. 

Maurice  W.  Roche, 
Director,  Correspondence  and 
Directives,  Washington  Head¬ 
quarters  Services  Department 
of  Defense. 

February  27, 1979. 

[FR  Doc.  79-6310  Filed  3-1-79;  8:45  am) 

(6450-01 -M] 

DEPARTMENT  OF  ENERGY 
LIVERMORE  SITE,  LIVERMORE,  CALIF. 

Public  Hearing  on  Draft  Environmental  Impact 
Statement  (DOE/EIS-0028-D) 

The  Department  of  Energy  issued 
the  draft  Environmental  Impact  State¬ 
ment,  Livermore  Site  (DOE/EIS-0028- 
D)  in  September  1978,  for  public 
review  and  comment,  with  a  three- 
month  comment  period.  The  draft  En¬ 
vironmental  Impact  Statement  (DEIS) 
was  prepared  in  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  to  assess  the  environmental 
impact  of  continued  operation  of  the 
Lawrence  Livermore  and  Sandia  Labo¬ 
ratories  located  in  Alameda  County 
near  Livermore.  California.  The  EIS 
assesses  the  potential  cumulative  envi¬ 
ronmental  impacts  associated  with  the 
current  site  activities,  including  the 
operation  of  the  laboratories,  and  with 
the  alternatives  to  current  operations 
at  that  site. 

Notice  is  hereby  given  that  DOE  will 
conduct  a  public  hearing  in  connection 
with  the  draft  statement  commencing 
at  9:00  a.m.  on  April  12,  1979,  at  the 
Granada  High  School  Auditorium,  400 
Wall  Street,  Livermore,  Calilomia. 

The  purjjose  of  the  hearing  is  to 
afford  further  opportunity  for  public 
comment  regarding  the  DEIS.  In  order 
to  sharpen  and  focus  the  major  issues 
for  discussion  and  examination  at  the 
hearing,  DOE  will  make  available  a 
staff  statement  summarizing  and  ad¬ 
dressing  the  substantive  areas  of  con¬ 
cern  raised  in  the  written  comments 
received  on  the  DEIS. 

The  areas  of  concern  include:  (1) 
Mission  and  location  of  the  laborato¬ 
ries;  (2)  health  effects  and  dose  calcu¬ 
lations:  (3)  seismology  and  hydrology; 
(4)  emergency  plans;  (5)  environmen¬ 
tal  monitoring  analysis  and  standards; 
(6)  accident  analysis  and  central  sys¬ 
tems;  (7)  transport  of  radioactive  ma¬ 
terials  in  the  environment;  and  (8) 
transportation  of  radioactive  materi¬ 
als. 
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The  above  issues  and  other  issues 
raised  at  the  hearing  will  be  addressed 
and  appropriate  revisions  made  in  the 
EIS,  which  is  expected  to  be  issued 
later  this  year  in  final  form. 

The  hearing  will  be  conducted  by  a 
three-person  Presiding  Board  selected 
by  DOE.  The  Chairman  of  the  Board 
and  one  other  member  of  the  Board 
will  consititute  a  quorum.  The  Chair¬ 
man  of  the  Board  will  be  Mr.  John 
Farmakides,  an  administrative  law 
judge  who  is  Chairman  of  the  Con¬ 
tract  Appeals  Board  at  DOE.  The 
other  two  members  of  the  Board  are 
Dr.  L.  Trowbridge  Grose,  Professor  of 
Geology  at  the  Colorado  School  of 
Mines,  and  Dr.  G.  Victor  Beard,  Physi¬ 
cal  Chemist  and  Professor  of  Nuclear 
Engineering,  at  the  University  of 
Utah. 

Persons,  organizations,  or  govern¬ 
mental  agencies  wishing  to  appear  and 
make  a  presentation  are  encouraged  to 
become  “full  participants”  in  the  pro¬ 
ceedings  by  filing  with  Mr,  W.  H.  Pen¬ 
nington.  Deputy  Director,  Office  of 
Environmental  Compliance  and  Over¬ 
view.  U.S.  Department  of  Energy,  Mail 
Station  E-201,  Washington.  D.C. 
20545.  (301)  353-3034,  not  later  than  5 
p.m.,  EST,  on  April  5,  1979,  a  notice  of 
intent  to  participate.  The  notice  shall 
set  forth:  (1)  The  name  and  address  of 
the  participant  and  his  representative, 
if  any;  (2)  the  nature  of  the  partici¬ 
pant’s  interest  in  the  proceeding;  (3) 
the  text  of  any  statements  to  be  pre¬ 
sented  at  the  hearing,  or  a  reasonably 
detailed  summary  thereof;  (4)  the 
names  and  addresses  of  all  witnesses 
to  be  produced  at  the  hearing  by  the 
participant  and  a  summary  of  the  sub¬ 
stance  of  the  proposed  testimony;  and 
(5)  the  amount  of  time  desired  to  com¬ 
plete  the  presentation.  The  Presiding 
Board  will  endeavor  to  schedule  the 
full  amount  of  time  requested  by  full 
participants  (those  who  file  a  notice  of 
intent  to  participate)  subject  to  the 
imposition  of  such  reasonable  time 
limits  as  are  consistent  with  orderly 
procedures  and  as  will  assure  other 
full  participants  a  meaningful  oppor¬ 
tunity  to  present  their  views. 

Persons,  organizations,  or  govern¬ 
mental  agencies  wishing  to  participate, 
but  who  do  not  file  a  notice  by  5  p.m.. 
EST,  on  April  5,  1979,  may  notify  Mr. 
Pennington  before  the  hearing  or  the 
Presiding  Board  during  the  hearing  of 
their  desire  to  make  a  presentation. 
Such  parties  shall  be  admitted  as  “lim¬ 
ited  participants”  and  shall  be  heard 
at  such  times  as  the  Presiding  Board 
shall  permit  for  a  period  of  not  more 
than  15  minutes  each,  unless  the  Pre¬ 
siding  Board,  in  its  discretion,  allows 
additional  time. 

The  public  hearing  will  be  legislative 
rather  than  adjudicatory  in  nature. 
Discovery,  subpoena  of  witnesses, 
cross-examination  of  participants,  tes¬ 


timony  under  oath  and  similar  formal 
procedures  appropriate  to  a  trial-type 
hearing  will  not  be  provided.  Partici¬ 
pants  will  reference  and  produce,  on 
request  of  the  Presiding  Board,  the 
documents  on  which  they  rely. 

DOE  will  make  available  appropriate 
witnesses  to  explain  the  background, 
purpose  and  environmental  impacts  of 
the  laboratories  at  Livermore  and  to 
respond  to  appropriate  questions. 
Questions  may  be  posed  to  partici¬ 
pants  (including  DOE  staff  members) 
during  the  course  of  the  hearing  by 
other  participants  (including  DOE 
staff  members)  and  the  Presiding 
Board,  either  orally  or  in  writing,  pro¬ 
vided  that:  (a)  Ail  questioning  shall  be 
subject  to  the  control  and  discretion  of 
the  Presiding  Board,  (b)  questions 
shall  be  permitted  from  limited  par¬ 
ticipants  only  to  the  extent  that  they 
are  relevant  to  the  issues  identified  in 
the  staff  statement,  unless  the  Presid¬ 
ing  Board  determines  that  additional 
questions  are  necessary  to  develop  an 
adequate  record,  and  (c)  any  partici¬ 
pant  (including  DOE  staff  members) 
may  elect  to  answer  any  such  ques¬ 
tions  either  orally  at  the  hearing  or  in 
a  written  submittal  to  be  filed  with 
the  Presiding  Board  before  the  close 
of  the  hearing  record,  which  date  shall 
be  determined  oy  the  Board. 

A  transcript  of  the  hearing  will  be 
made.  The  Record  of  the  hearing  shall 
consist  of  the  transcript,  and  all  docu¬ 
ments  received  into  the  record  by  the 
Presiding  Board. 

After  the  close  of  the  hearing 
record,  the  Presiding  Board  shall 
render  its  Report.  The  Report  shall  be 
based  upon  the  Presiding  Board’s 
review  of  the  DEIS  *md  the  hearing 
record  and  shall:  (a)  Identify  those  un¬ 
resolved  issues  raised  at  the  hearing 
which  the  Presiding  Board  deems  to 
be  critical  to  future  decisions  concern¬ 
ing  the  operations  and  reasonable  al¬ 
ternatives,  and  (b)  present  the  recom¬ 
mendations  of  the  Presiding  Board 
concerning  the  treatment  of  these 
issues  in  the  final  environmental 
impact  statement  in  a  manner  which 
will  assure  informed  decisionmaking. 
In  discharging  its  responsibilities,  the 
Presiding  Board  shall  not  undertake 
to  resolve  issues  or  render  judgment 
concerning  the  operations. 

The  Record  and  the  Board  Report 
will  be  fully  considered  and  taken  into 
account  in  the  preparation  of  the  final 
environmental  impact  statement  and 
in  making  decisions.  The  Record  and 
the  Board  Report  will  be  made  availa¬ 
ble  for  public  inspection  at  the  loca¬ 
tions  noted  below  as  soon  as  practical 
after  the  close  of  the  hearing.  Copies 
of  the  DEIS,  the  formal  comments  re¬ 
ceived.  and  the  staff  statement  are 
available  for  public  inspection  at  the 
DOE  public  document  rooms  located 
at: 
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Public  Reading  Room.  POI,  Room  GA-152. 
Forrestal  Building.  1000  Independence 
Ave..  SW..  Washington.  D.C. 

Albuquerque  Operations  Office.  National 
Atomic  Museum.  Kirtland  Air  Force  Base 
East.  Albuquerque.  New  Mexico. 

Chicago  Operations  Office.  9800  South  Cass 
Avenue.  Argonne.  Illinois. 

Chicago  Operations  Office.  175  West  Jack- 
son  Boulevard.  Chicago.  Illinois. 

Idaho  Operations  Office.  550  Second  Street. 
Idaho  Falls.  Idaho. 

Nevada  Operations  Office.  2753  South  High¬ 
land  Drive,  Las  Vegas.  Nevada. 

Oak  Ridge  Operations  Office.  Federal 
Building.  Oak  Ridge.  Tennessee. 

Richland  Operations  Office.  Federal  Build¬ 
ing.  Richland.  Washington. 

Energy  Information  Center,  215  Fremont 
Street,  San  Francisco,  California. 
Savannah  River  Operations  Office,  Savan¬ 
nah  River  Plant,  Aiken,  South  Carolina. 

In  addition,  the  above  documenta¬ 
tion  wili  also  be  available  for  public  in¬ 
spection  at  the  Visitor’s  Center  at  the 
Lawrence  Livermore  Laboratory. 

Copies  of  the  staff  statement  can  be 
obtained  from  Mr.  Pennington,  the 
Energy  Information  Center  in  San 
FYancisco,  or  the  Visitor’s  Center  at 
the  Lawrence  Livermore  Laboratory. 

Dated  at  Washington.  DC  this  27th 
day  of  February  1979. 

For  the  United  States  Department 
of  Energy. 

Ruth  C.  Clusen, 
Assistant  Secreta  ry 
for  Environment 
[FR  Doc.  79-6238  Filed  3-1-79;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  1068-1;  OPP-60006] 

INTENT  TO  HOLD  A  HEARING  TO  DETERMINE 
WHETHER  OR  NOT  THE  REGISTRATIONS  OF 
CERTAIN  USES  OF  PESTICIDE  PRODUCTS 
CONTAINING  DIBROMOCHLOROPROPANE 
(DBCP)  SHOULD  BE  CANCELLED,  AND 
STATEMENT  OF  ISSUES 

I.  Introduction 

A.  Background  The  Agency  is  cur¬ 
rently  engaged  in  adjudicatory  hear¬ 
ings  under  §6(bKl)  of  the  Federal  In¬ 
secticide,  Fungicide,  and  Rodenticide 
Act,  as  amended  (“FIFRA”)  (7  U.S.C. 
§  136  et  seq. )  concerning  the  Agency’s 
proposed  cancellation  of  all  uses  of 
pesticide  products  containing  dibro- 
mochloro-  propane  (“DBCP”)  (In  Re; 
Shell  Oil  Company,  et  al..  FIFRA 
Docket  Nos.  401  et  al.).  The  proposed 
cancellation  actions  were  set  forth  in 
the  Amended  Notice  of  Intent  to 
Cancel  Registrations  of  Pesiticide 
Products  Containing 

Dibromochloropropane  (DBCP),  and 
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statement  of  Reasons  (43  FR  40911, 
September  13.  1978)  (the  “Amended 
Notice”),  which  I  issued  at  the  conclu¬ 
sion  of  the  Agency’s  Rebuttable  Pre¬ 
sumption  Against  Registration 
("RPAR”)  review  of  the  risks  and 
benefits  associated  with  the  uses  of 
DBCP.' 

The  Amended  Notice  embodied  my 
determination  *  that  the  use  of  DBCP 
on  23  identified  crops  poses  risks 
which  are  greater  than  the  social,  eco¬ 
nomic  and  environmental  benefits  of 
those  uses,  and  that  those  uses  of 
DBCP  will  therefore  generally  cause 
unreasonable  adverse  effects  on  the 
environment  when  used  in  accordance 
with  commonly  recognized  practice. 
Accoidingly,  I  proposed  to  uncondi¬ 
tionally  cancel  those  uses  of  DBCP.* 

I  al.so  determined  that  all  remaining 
uses  of  DBCP  pose  risks  which  are 
greater  than  the  social,  economic,  and 
environmental  benefits  of  those  uses, 
unless  risk  reductions  are  accom¬ 
plished  by  modifications  in  the  terms 
and  conditions  of  registration;  and 
that,  unless  specific  changes  in  the 
terms  and  conditions  of  registration 
are  accomplished,  those  uses  of  DBCP 
will  generally  cause  unreasonable  ad¬ 
verse  effects  on  the  environment  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice, 
and  the  labeling  of  DBCP  products  for 
those  uses  will  not  comply  with  the 
provisions  of  FIFRA.  Accordingly,  I 
proposed  to  cancel  the  registrations  of 
DBCP  products  for  all  those  other  end 


'The  RPAR  process  is  set  out  in  40  CFR 
§  162.11. 

‘In  the  original  Notice  of  Intent  to  Cancel 
the  Registrations  or  Change  the  Classifica¬ 
tion  of  Pesticide  Products  Containing 
Dibromochloropropane  (DBCP)  and  State¬ 
ment  of  Reasons  (42  FR  57545,  November  3. 
19T7)  (the  “Original  Notice”),  the  Adminis¬ 
trator  delegated  to  me  the  authority  to 
review  and  evaluate  the  evidence  concerning 
DBCP  submitted  to  the  Agency  during  the 
RPAR  review  of  DBCP.  and  to  issue,  if  ap¬ 
propriate,  an  Amended  Notice. 

’On  January  22.  1979,  the  Administrative 
Law  Judge  (“AU”)  presiding  in  those  pro¬ 
ceedings  ruled  that  22  of  those  uses  are  now 
cancelled  by  operation  of  law  because  no 
timely  objections  were  filed  in  opposition  to 
their  proposed  cancellation.  Order  Denying 
(1)  Motion  of  Amvac  Chemical  Corporation 
To  Amend  Its  Objections  To  Include  AU 
Cancelled  Uses  and  (2)  Cross  Motion  Of  Re¬ 
spondent  To  Dismiss  Amvac  As  A  Party,  p.  9. 
The  22  cancelled  uses  are:  broccoli,  brussels 
sprouts,  cabbage,  carrots,  cauliflower, 
celery,  cucumbers,  eggplant,  endive,  lettuce, 
lima  beans  (except  commercial  uses), 
melons,  okra  (except  commercial  uses),  pars¬ 
nips.  peanuts,  peppers,  radishes,  snap  beans 
(except  commercial  uses),  'southern  peas 
(except  commercial  uses),  squash,  turnips, 
and  .strawberries  (except  nursery  stock 
which  is  not  allowed  to  fruit  until  after 
being  transplanted).  The  ALJ  also  ruled 
that  a  hearing  was  timely  requested  and  ob¬ 
jections  were  timely  filed  in  opposition  to 
the  proposed  unconditional  cancellation  of 
DBCP  for  use  on  tomatoes. 


uses  unless  the  terms  and  conditions 
of  registration  for  those  uses  reflect 
the  specific  restrictions  described  in 
the  Amended  Notice.  (This  latter 
action  will  be  referred  to  as  the  “con¬ 
ditional  cancellation”  action.) 

In  response  to  the  Amended  Notice, 
a  coalition  of  farmworkers,  migrant 
farmworker  organizations,  and  public 
interest  groups  (collectively  referred 
to  here  as  “Carlos  Amaya”  or 
“Amaya”)  timely  objected  to,  and  re¬ 
quested  a  hearing  on.  the  conditional 
cancellation  action.  In  summary. 
Carlos  Amaya  contends  that  all  uses 
of  DBCP  should  be  unconditionally 
cancelled,  and  that,  in  any  event,  the 
restrictions  proposed  in  the  Amended 
Notice  for  the  conditionally  cancelled 
uses  are  inadequate  to  protect  farm¬ 
workers  against  various  risks  posed  by 
those  uses  of  DBCP. 

Carlos  Amaya’s  objections  raised  a 
question  concerning  the  nature  of  the 
relief  which  could  be  granted  by  the 
Administrator  at  the  conclusion  of 
those  proceedings  with  respect  to  the 
uses  which  were  only  proposed  to  be 
conditionally  cancelled  in  the  Amend¬ 
ed  Notice.  Specifically,  the  question 
was  whether  at  the  conclusion  of  the 
hearing  the  Administrator  could  un¬ 
conditionally  cancel  a  use  which  was 
only  proposed  to  be  conditionally  can¬ 
celled,  or  could  conditionally  cancel  it 
subject  to  modifications  to  the  terms 
and  conditions  of  registration  more  re¬ 
strictive  than  those  which  were  pro¬ 
posed  in  the  Amended  Notice.  The 
parties  were  given  the  opportunity  to 
hie  briefs  concerning  this  issue,  and  it 
was  argued  at  length  at  the  prehear¬ 
ing  conference  held  on  December  13, 
1978.* 

On  January  18.  1979,  Administrative 
Law  Judge  (“ALJ”)  Harwood  issued  an 
Order  and  Opinion  Allowing  Objec¬ 
tions  Filed  by  Carlos  Amaya,  Et  Al. 
(the  “Order  and  Opinion”).  The  Order 
and  Opinion  concluded  (p.  15): 

•  •  •  that  Carlos  Amaya’s  objections  are 
entirely  proper  under  the  Statute,  that  they 


’As  Respondent  in  those  proceedings,  I 
took  the  position  that  Carlos  Amaya  can  be 
“adversely  affected”  by  the  Amended  Notice 
based  on  a  belief  that  the  terms  of  the  pro¬ 
posed  conditional  cancellation  are  inad¬ 
equate,  and  that  he  is  therefore  entitled  to 
request  a  hearing  under  S6(b)  of  FIFRA 
concerning  his  objections  to  that  proposal.  I 
also  maintained  that  Carlos  Amaya  may 
properly  introduce  evidence  into  the  record 
of  the  hearing  which  is  relevant  to  the 
issues  raised  by  his  objections.  I  asserted, 
however,  that  if  the  Administrator  is  per¬ 
suaded  on  the  basis  of  the  record  generated 
at  the  hearing  that  actions  more  restrictive 
than  those  proposed  are  warranted,  the  Ad¬ 
ministrator  may  not.  in  the  ciu-rent  proce¬ 
dural  posture  of  that  proceeding,  take  those 
more  restrictive  actions:  rather,  the  proper 
remedy  will  be  for  the  Administrator,  in  ac¬ 
cordance  with  S6(d)  of  FIFRA.  to  revoke 
the  Amended  Notice  and  to  issue  a  new 
notice  proposing  the  more  restrictive  action. 


should  be  heard  on  their  merits,  and  if  justi¬ 
fied  by  the  record,  an  order  may  be  entered 
cancelling  registrations  or  containing  re¬ 
strictions  and  conditions  of  use  beyond 
those  proposed  in  the  notice  of  intent  to 
cancel. 

B.  The  Present  Notice  As  discussed 
more  fully  below  in  Part  II.  I  believe 
that  this  conclusion  of  the  Order  and 
Opinion  is  erroneous.* 

However,  as  a  separate  matter,  I 
have  carefully  reviewed  Carlos 
Amaya’s  objections  and  the  issues 
which  they  raise.  I  have  determined 
that  they  are  not  frivolous  and  that 
they  warrant  serious  consideration,  ex- 
pecially  since  they  rely  in  part  on  new 
data  which  was  not  available  for 
review  or  analysis  during  the  RPAR. 
F’urther,  I  have  also  considered  the 
fact  that  the  Agency’s  Pinal  Position 
Document,  which  concluded  the 
RPAR,  was  issued  without  any  oppor¬ 
tunity  for  public  comment.® 

Although  I  do  not  believe  that  the 
lack  of  such  opportunity  has  any  legal 
effect  on  the  rights  of  persons  to  re¬ 
quest  hearings  under  §  6(b).  nor  on  the 
range  of  relief  w'hich  may  be  granted 
at  the  conclusion  of  any  such  hearing, 
I  do  believe  that  the  Agency’s  deci¬ 
sion-making  should  be  based  upon  the 
best  available  information  and  that  all 
persons  should  have  access  to  the 
Agency  to  make  their  views  known  on 
all  issues  under  consideration  before  a 
final  regulatory  proposal  is  promulgat¬ 
ed.  Indeed,  the  RPAR  process  was  de¬ 
signed  to  facilitate  such  access  to  the 
Agency  and  to  provide  the  Agency 
with  all  interest^  views  in  a  timely 
and  meaningful  fashion.  But  in  this 
instance,  neither  the  RPAR  notice  nor 
the  Original  Notice  explicitly  stated 


’On  January  29.  1979.  pursuant  to  the  re¬ 
quest  of  the  Pineapple  Growers  Association 
of  Hawaii  and  the  State  of  Hawaii,  the  AU 
certified  the  Order  and  Opinion  for  appeal 
to  the  Administrator  in  accordance  with  40 
CFR  §164.100.  On  February  2,  1979,  the 
Acting  Judicial  Officer  issued  an  Order  Al¬ 
lowing  Submission  of  Briefs  on  Interlocu¬ 
tory  Appeal.  However,  since  the  issues 
raised  on  that  appeal  are  now  moot  at  the 
result  of  this  Notice.  I  am  submitting  a 
pleading  to  the  Acting  Judicial  Officer 
which  requests  that  the  appeal  be  dis¬ 
missed. 

’Ordinarily,  a  draft  notice  of  intent  and 
accompanying  Position  Document  2/3  is  re¬ 
ferred  to  the  United  States  Department  of 
Agriculture  (USDA)  and  the  Agency’s  Scien¬ 
tific  Advisory  Panel  (SAP)  for  comment 
pursuant  to  §§6(b)  and  25(d)  of  FIFRA.  Al¬ 
though  not  required  by  FIFRA  to  do  so.  the 
Agency  also  makes  those  documents  availa¬ 
ble  to  the  public,  and  offers  the  public  a 
similar  opportunity  to  comment  upon  them. 
However,  as  discussed  more  fully  in  Part  IV 
below,  the  referral  to  USDA  and  SAP  was 
waived  by  the  Administrator  in  the  DBCP 
suspension  proceedings  in  accordance  with 
§6(b)  of  FIFRA,  and  neither  of  those  two 
bodies— nor  any  other  person  outside  the 
Agency— was  afforded  an  opportunity  to 
comment  on  the  Agency’s  proposed  regula¬ 
tion  of  DBCP. 
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that  the  RPAR  review  process  would 
be  the  exclusive  forum  for  initial  sub¬ 
mission  of  views  concerning  the  pro¬ 
posed  regulation  of  DBCP;  and  nei¬ 
ther  document  indicated  that  a  failure 
to  participate  in  the  RPAR  process 
would  preclude  a  person  from  raising 
issues  in  the  hearing  which  should  and 
could  have  been  considered  first  in  the 
RPAR  review.  Therefore,  in  the  exer¬ 
cise  of  my  discretion  and  pursuant  to 
the  Administrator’s  general  delegation 
of  authority  to  me  to  issue  notices 
under  §  6  of  FIFRA,’  I  have  decided  to 
direct  that  a  hearing  be  held  under 
§  6(b)(2)  of  FIFRA,  to  consider  the 
matters  raised  by  Carlos  Amaya’s  ob¬ 
jections  and  to  determine  whether  or 
not  to  unconditionally  cancel  the  uses 
which  I  previously  proposed  to  condi¬ 
tionally  cancel,  or  whether  to  condi¬ 
tionally  cancel  them  subject  to  modifi¬ 
cations  to  the  terms  and  conditions  of 
registration  different  (that  is,  more  re¬ 
strictive)  than  those  which  I  proposed 
in  the  Amended  Notice.  Accordingly,  I 
hereby  issue  this  Notice  of  Intent  to 
Hold  a  Hearing  pursuant  to  §  6(b)(2) 
of  FIFRA. 

This  Notice  is  organized  into  four 
parts.  Part  I  is  this  introductory  sec¬ 
tion.  Part  II  is  my  analysis  of  the 
Order  and  Opinion  which  explains 
why  I  believe  that  the  conclusion 
which  it  reached,  concerning  the  relief 
which  may  be  granted  at  the  conclu¬ 
sion  of  the  §  6(b)(1)  hearing  (under 
the  Amended  Notice),  is  erroneous. 
Part  III  is  the  Statement  of  Issues  for 
the  §  6(b)(2)  hearing  which  this  Notice 
convenes,  as  required  by  40  CFR 
§§  164.20(b)  and  164.23(a),  and  is  also 
concerned  with  procedural  matters.  Fi¬ 
nally,  Part  IV  discusses  my  decision  to 
voluntarily  refer  this  Notice  to  the 
United  States  Department  of  Agricul¬ 
ture  (USDA)  and  the  Agency’s  Scien¬ 
tific  Advisory  Panel  (SAP). 

II.  Analysis  of  the  Order  and 
Opinion 

As  discussed  above,  the  Order  and 
Opinion  ruled  that  at  the  conclusion 
of  the  §  6(b)(1)  hearing  (under  the 
Amended  Notice),  an  order  could  be 
entered  which  would  unconditionally 
cancel  uses  which  were  only  proposed 
in  the  Amended  Notice  to  be  condi¬ 
tionally  cancelled,  or  which  would  con¬ 
ditionally  cancel  them  subject  to 
modifications  to  the  terms  and  condi¬ 
tions  of  registration  more  restrictive 
than  those  proposed  in  the  Amended 
Notice.  However,  I  believe  that  this 
ruling  is  based  on  an  improper  con¬ 
struction  of  the  provisions  of  §6  of 
FIFRA. 

A  notice  of  intent  to  cancel  issued 
under  §  6(b)(1),  such  as  the  Amended 
Notice,  advises  all  persons  that  the 
specific  actions  proposed  therein— -and 


’Environmental  Protection  Agency  Dele¬ 
gations  manual.  Chapter  5,  Section  5-7. 
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only  those  actions— shall  become  final 
and  effective  by  operation  of  law  at 
the  end  of  a  specified  30  day  period 
unless  a  hearing  is  requested.  With  re¬ 
spect  to  the  conditional  cancellation 
action,  a  registrant— to  whom  FIFRA 
requires  the  Amended  Notice  to  be 
mailed— was  thus  afforded  a  simple 
choice:  to  challenge  my  proposal  con¬ 
cerning  those  uses  by  requesting  a 
hearing,  or  to  accept  the  terms  of  the 
proposal  (that  is,  to  be  cancelled  only 
if  the  required  changes  to  the  terms 
and  conditions  of  registration  are  not 
accomplished).  Since  the  Amended 
Notice  did  not  state  that  uncondition¬ 
al  cancellation  of  conditionally  can¬ 
celled  uses  was  a  possible  consequence 
of  a  failure  to  request  a  hearing,  or 
that  unconditional  cancellation  of 
those  uses  was  in  any  other  way  at 
stake  under  the  Amended  Notice,  such 
an  unconditional  cancellation  would 
be  improper  and  unauthorized  under 
the  statute,  and  would  deny  due  proc¬ 
ess  to  a  registrant  who  was  not  duly 
notified  under  §6(b)  of  that  possibil¬ 
ity. 

Indeed,  the  Order  and  Opinion  ap¬ 
pears  to  acknowledge  that  the  relief 
which  the  administrator  may  grant  at 
the  conclusion  of  the  hearing  is  limit¬ 
ed  by  the  notice  which  has  been  given 
concerning  that  relief.  However,  the 
Order  and  Opinion  indicates  that  the 
ALJ  may  determine  what  the  scope  of 
possible  relief  may  be— including  relief 
beyond  the  terms  of  the  Amended 
Notice— and  that  notice  of  that  range 
of  relief  may  properly  be  served  by  the 
ALJ  by  the  ALJ  publishing  in  the  Fed¬ 
eral  Register,  and  mailing  to  regis¬ 
trants,  a  "notice  of  the  objections  filed 
[to  the  Amended  Notice]  describing 
the  issues  raised  by  the  objections”. 

For  the  reasons  discussed  below,  I 
believe  that  publication  and  service  of 
such  a  notice  by  the  ALJ  will  not  be 
sufficient,  as  a  matter  of  law,  to  allow 
the  Administrator  to  unconditionally 
cancel  a  use  which  was  only  proposed 
in  the  Amended  Notice  to  be  condi¬ 
tionally  cancelled.  Moreover,  I  also  be¬ 
lieve  that  the  ALJ’s  construction  of 
§  6(d)  of  FIFRA  is  erroneous  in  certain 
respects,  and  that  the  Order  and  Opin¬ 
ion  fails  to  establish  the  Administra¬ 
tor’s  authority  to  grant  any  relief 
which  was  not  specifically  included 
within  the  terms  of  the  Amended 
Notice. 

A,  The  Order  and  Opinion  Ignores 
the  Statutory  Distinction  Between  No¬ 
tices  Issued  Under  §6(b)(J)  and 
§  6(b)(2)  of  FIFRA 

Section  6(b)  of  FIFRA  states  in  pertinent 
part: 

If  it  appears  to  the  Administrator  that  a 
pesticide  or  its  labeling  or  other  material  re¬ 
quired  to  be  submitted  does  not  comply  with 
the  provisions  of  this  Act.  or.  when  used  in 
accordance  with  widespread  and  commonly 
recognized  practice,  generally  causes  unrea¬ 
sonable  adverse  effects  on  the  environment. 


the  Administrator  may  issue  a  notice  of  his 
intent  either— 

( 1 )  to  cancel  its  registration  •  *  *,  or 

(2)  to  hold  a  hearing  to  determine  wheth¬ 
er  or  not  its  registration  should  be  cancelled 

•  t  • 

Such  notice  shall  be  sent  to  the  registrant 
and  made  public.  In  determining  whether  to 
issue  any  such  notice,  the  Administrator 
shall  include  among  those  factors  to  be 
taken  into  account  the  impact  of  the  action 
proposed  in  such  notice  on  production  and 
prices  of  agricultural  commoditiei,  retail 
food  prices,  and  otherwise  on  the  agricultur¬ 
al  economy. 


The  proposed  action  shall  become  final 
and  effective  at  the  end  of  30  days  from  re¬ 
ceipt  by  the  registrant,  or  publication,  of  a 
notice  issued  under  paragraph  (1),  which¬ 
ever  occurs  later,  unless  within  that  time 
either  .)  the  registrant  makes  the  necessary 
correctiv^ns,  if  possible,  or  (ii)  a  request  for  a 
hearing  is  made  by  a  person  adversely  af¬ 
fected  by  the  notice. 

Further.  §  2(bb)  defines  the  term 
"unreasonable  adverse  effects  on  the 
environment”  to  mean  "any  unreason¬ 
able  risk  to  man  or  the  environment, 
taking  into  account  the  economic, 
social,  and  environmental  costs  and 
benefits  of  the  use  of  any  pesticide.” 
Thus,  under  the  statute  the  Adminis¬ 
trator  must  examine  both  the  risks 
and  the  benefits  associated  with  the 
use  of  a  pesticide,  and  must  make  a 
reasoned  judgment  concerning  how 
best  to  balance  them. 

That  judgment  is  within  the  sole  dis¬ 
cretion  of  the  Administrator  (or  his 
duly  designated  delegatee).  The  Ad¬ 
ministrator  may  justifiably  determine 
that  outright  (unconditional)  cancella¬ 
tion  of  a  particular  use  of  a  pesticide  is 
not  warranted  by  the  facts  established 
during  his  investigation  of  its  risks  and 
benefits.  Among  other  reasons,  he 
may  decide  that  as  long  as  certain 
modifications  to  the  terms  and  condi¬ 
tions  of  registration  are  accomplished, 
the  pesticide  and  its  labeling  will 
comply  with  the  provisions  of  FIFRA, 
and  will  not  generally  cause  unreason¬ 
able  adverse  effects  on  the  environ¬ 
ment.  In  those  circumstances,  the  Ad¬ 
ministrator  would  propose  that  the  af¬ 
fected  registrations  be  cancelled  only 
if  those  modifications  are  not  accom¬ 
plished,  and  he  would  not  put  outright 
cancellation  at  stake  as  any  part  of  his 
proposal.  He  would  also  issue  a 
§  6(b)(1)  notice  indicating  that  unless  a 
hearing  is  requested,  the  actions  pro¬ 
posed  therein  will  become  final  an<i  ef¬ 
fective  by  operation  of  law— that  is. 
the  registrations  will  be  cancelled  but 
only  if  the  specified  modifications  to 
their  terms  and  conditions  are  not  ac¬ 
complished.  Under  the  statuie,  out¬ 
right  (unconditional)  cancellation 
would  not  be  a  potential  consequence 
of  a  failure  to  request  a  hearing  -or  of 
any  requested  hearing— since  tlie  Ad¬ 
ministrator  would  have  determined 
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not  to  make  it  a  consequence  in  the 
exercise  of  his  discretion  to  fashion 
remedies  appropriate  to  the  factual 
circumstances  of  the  case. 

On  the  other  hand,  there  may  be  sit¬ 
uations  where  the  Administrator’s  in¬ 
vestigation  of  the  risks  and  benefits  of 
a  pesticide  permits  him  to  conclude 
only  that  outright  cancellation  prob¬ 
ably  is  not  warranted,  and  that  modifi¬ 
cations  to  the  terms  and  conditions  of 
registration  probably  will  achieve  the 
statutory  balance  between  risks  and 
benefits.  He  may  also  recognize  that 
his  judgment  concerning  the  balanc¬ 
ing  of  risks  and  benefits  is  only  tenta¬ 
tive.  and  may  determine  to  make  a 
final  decision  only  after  permitting  all 
interested  persons  to  present  their 
views  on  the  record  in  a  formal  hear¬ 
ing.  In  those  circumstances,  the  Ad¬ 
ministrator  would  issue  a  notice  under 
§6(bK2)  declaring  his  intention  to 
hold  a  hearing  “to  determine  whether 
or  not  its  registration  should  be  can¬ 
celled."  Such  a  notice  would  obviously 
indicate  that  outright  cancellation  is  a 
potential  outcome  of  the  hearing  to  be 
held.  ~ 

The  two  types  of  notices  which  the 
Administrator  may  issue  under  §6(b) 
thus  clearly  provide  him  with  wide  dis¬ 
cretion  to  prescribe  the  nature  of  any 
hearing  which  may  be  held  under  the 
notice  concerning  his  proposed  balanc¬ 
ing  of  risks  and  benefits.  He  may  de¬ 
termine  that  specific  regulatory  ac¬ 
tions  short  of  outright  cancellation  are 
sufficient  to  achieve  the  statutory  bal¬ 
ance  and  that  he  will  not  put  outright 
cancellation  at  stake  in  any  hearing 
which  may  be  requested;  or  he  may  de¬ 
termine  that  he  is  uncertain  whether 
outright  cancellation  is  necessary 
under  the  statute,  and  to  hold  a  hear¬ 
ing  in  which  outright  cancellation  will 
be  at  stake. 

The  Order  and  Opinion,  however, 
would  usurp  the  Administrator’s  dis¬ 
cretion  in  these  respects  and  would 
vest  it  in  the  AU.  According  to  the 
Order  and  Opinion,  whenever  a  re¬ 
quest  for  a  hearing  under  a  §  6(b)(1) 
conditional  cancellation  notice  is 
timely  made— by  a  person  who  alleges 
to  be  adversely  affected  on  the 
grounds  that  conditional  cancellation 
is  inadequate  and  that  outright  cancel¬ 
lation  is  necessary— the  ALJ  may 
merely  issue  a  notice  of  the  timely  ob¬ 
jections,  and  outright  cancellation  will 
automatically  be  at  stake  in  the 
§  6(b)(1)  hearing  as  a  matter  of  law'.  I 
believe  that  any  such  reading  of  the 
law— which  would  eliminate  the  fun¬ 
damental  distinction  between  notices 
issues  under  §  6(b)(1)  and  §  6(b)(2).  and 
which  would  strip  the  Administrator 
of  his  discretion  to  determine  the 
nature  of  the  hearing— is  clearly  erro¬ 
neous. 

Indeed,  if  the  interpretation  of  the 
Order  and  Opinion  is  correct,  regis¬ 


trants  who  concur  with  the  regulatory 
actions  proposed  in  a  S  6(b)(1)  condi¬ 
tional  cancellation  notice  would  never¬ 
theless  request  a  hearing  to  protect 
their  rights,  since  outright  cancella¬ 
tion  could  be  put  at  stake  as  the  result 
of  another  party’s  request  for  a  hear¬ 
ing.  The  Order  and  Opinion  dowm- 
pla3rs  this  consequence  of  its  interpre¬ 
tation  by  indicating  that  such  regis¬ 
trants  would  be  able  to  rely  on  their 
rights  to  intervene  in  any  hearing 
which  may  be  requested.  However,  as 
the  Opinion  and  Order  also  notes,  the 
statutes  itself  does  not  explicitly  pro¬ 
vide  for  such  intervention,  so  that, 
notwithstauiding  the  provisions  of  the 
Agency’s  Rules  of  Practice  W'hich  pro¬ 
vide  for  motions  for  leave  to  intervene, 
a  well-counseled  registrant  would 
probably  request  a  hearing  and 
become  a  party  as  a  matter  of  right.  * 

Finally,  it  must  be  emphasized  that 
even  if  the  Administrator  issues  a 
§  6(b)(1)  conditional  cancellation 
notice,  he  retains  his  discretion  to 
broaden  the  scope  of  the  hearing  if, 
for  exa.mple.  he  determines  that  the 
objections  of  a  party  who  claims  that 
conditional  cancellation  is  inadequate 
are  meritorious,  or  raise  Issues  which 
he  has  not  previously  considered.  In 
those  circumstances,  the  Administra¬ 
tor  (or  his  duly  designated  delegatee) 
could  put  outright  cancellation  at 
stake  either  by  amending  his  §  6(b)(1) 
notice,  or  by  issuing  a  separate  notice 
under  §  6(b)(2).  However,  any  such  de¬ 
cision  to  expand  the  range  of  possible 
outcomes  of  the  hearing  remains 
within  the  sole  discretion  of  the  Ad¬ 
ministrator  (or  his  delegatee)  and  is 
not  transferred  to  the  ALJ  merely  be¬ 
cause  a  request  for  a  hearing  has  been 
made  under  the  conditional  cancella¬ 
tion  notice.* 

B.  The  ALJ’s  Authority  to  Issue  Cer¬ 
tain  Notices  As  a  Hearing  Examiner 
Does  Not  Authorize  Him  to  Alter  the 
Nature  of  the  Proceeding  in  Which  He 


•Although  §  164.31  of  the  Rules  of  Prac¬ 
tice  indicates  that  leave  to  intervene  will  be 
freely  granted,  it  also  indicates  that  it  will 
only  be  granted  to  the  extent  that  it  will 
“not  unreasonably  broaden  the  issues  al¬ 
ready  presented”.  Rather  than  risk  being 
limited  to  an  adversary's  presentation  of  the 
issues,  a  registrant  would  undoubtedly  initi¬ 
ate  such  hearings  itself. 

•Even  if  the  Administrator  chooses  not  to 
expand  the  scope  of  the  hearing,  the  parties 
requesting  the  expansion  would  not  be 
denied  their  opportunity  to  be  heard  under 
§  6(b).  Rather,  the  parties  would  still  have 
the  opportunity— as  would  Carlos  Amaya 
here— to  prevent  evidence  in  order  to  per¬ 
suade  the  Administrator  that  his  initial  pro¬ 
posal  was  inadequate.  If  the  parties  should 
succeed,  the  Administrator  would,  at  the 
conclusion  of  the  hearing,  revoke  his  condi¬ 
tional  cancellation  notice,  and  would  issue  a 
new  §  6(b)(1)  notice  proposing  the  uncondi¬ 
tional  cancellation  of  the  affected  uses.  Im¬ 
portantly,  the  Agency  would  then  be  the 
active  advocate  of  the  outright  cancellation 
actions  proposed  in  the  new  S6<b)(l)  notice. 


Presides.  Administrative  Law  Judges 
are  appointed  under  5  U.S.C.  §  3105  to 
serve  as  hearing  examiners  for  Pro¬ 
ceedings  required  to  be  conducted  in 
accordance  with  5  U.S.C.  §§556  and 
557  (see  also  40  CFR  §  164.2(b)).  As  a 
hearing  examiner,  the  AU  is  author¬ 
ized  to  generally  regulate  the  course 
of  the  hearing,  to  receive  relevant  evi¬ 
dence,  and  to  recommend  a  decision  to 
the  Administrator  concerning  the  ob¬ 
jections  to  his  proposed  actions.  Under 
the  Agency’s  Rules  of  Practice,  howev¬ 
er,  the  AU’s  authority  does  not  begin 
until  the  proceeding  is  referred  to 
him;  and  the  proceeding  is  not  re¬ 
ferred  to  him  until  after  it  has  been 
commenced  by  the  Administrator’s  is¬ 
suance  of  a  notice  of  intent  to  hold  a 
hearing  under  §  6(b)(2)  or  by  the  filing 
of  a  request  for  a  hearing  by  a  person 
adversely  affected  by  a  notice  of 
intent  to  cancel  under  §  6(b)(1)  (40 
CFR  §  164.20).  As  a  hearing  examiner, 
the  AU  does  not  in  any  way  convene 
the  hearing  or  determine  the  nature 
of  the  hearing  to  be  held,  but  merely 
presides  in  the  hearing  which  has 
been  commenced  pursuant  to  the 
notice  which  the  Administrator  has 
issued.  The  AU  is  limited  by  that 
notice,  and  has  no  authority  whatso¬ 
ever  to  unilaterally  change  its  scope  or 
nature  or  to  determine  that  he  will 
grant  relief  at  the  conclusion  of  the 
hearing  which  the  Administrator  de¬ 
termined  would  not  be  at  stake  in  the 
hearing. 

It  is  true  that  in  his  conduct  of  the 
proceedings,  the  AU  is  authorized  to 
issue  certain  notices  consistent  with 
his  authority.  In  particular,  40  CFR 
§  164.8  directs  the  AU  to  publish  in 
the  Federal  Register  “a  notice  of  the 
filing  of  any  objections,  pursuant  to 
§  164.20(b)  or  re.sponses  pursuant  to 
§  164.24,  and  a  notice  of  the  public 
hearing  as  provided  by  §  164.80  et  seq. 
Said  notice  of  public  hearing  shall  des¬ 
ignate  the  place  where  the  hearing 
will  be  held  and  specify  the  time  when 
the  hearing  will  commence.”  The 
Order  and  Opinion  interprets  this  pro¬ 
vision  as  also  allowing  the  AU  to  de¬ 
scribe,  in  that  notice,  the  issues  raised 
by  the  objections  filed  to  the  Amended 
Notice  (p.lO),  and  indicates  that  the 
purpose  of  describing  the  issues  raised 
by  the  objections  is  to  allow  “all  par¬ 
ties  interested  in  the  outcome  [of  the 
hearing]  the  opportunity  to  inter¬ 
vene"  (p.9). 

But  even  assuming  that  the  notice 
which  the  AU  is  directed  to  publish 
under  §  164.8  may  properly  include  a 
description  of  the  issues  raised  by  the 
objections,  it  begs  the  question  to 
assert  that  mere  publication  of  that 
notice  is  sufficient  to  notify  all  inter¬ 
ested  persons  that  the  range  of  out¬ 
comes  at  stake  in  the  hearing  has  been 
expanded.  To  the  contrary,  such  a 
notice  would  merely  tell  other  inter- 
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ested  parties  that  Carlos  Amaya  will 
be  seeking  in  the  hearing  to  persuade 
the  Administrator  that  his  proposed 
actions  are  inadequate  and  that  he 
should  unconditionally  cancel  all  uses 
of  DBCP;  interested  persons  could  in¬ 
tervene  for  the  purpose  of  convincing 
the  Administrator  that  he  should  not 
be  persuaded  by  Carlos  Amaya  and 
that  he  should  not  change  his  an¬ 
nounced  intention.  However,  unless 
the  Administrator  (or  his  duly  desig¬ 
nated  delegatee)  exercises  his  discre¬ 
tion  and  determines  that  the  broader 
relief  requested  by  Carlos  Amaya  will 
be  at  stake  in  the  already-commenced 
proceedings,  the  ALJ  is  powerless  to 
make  that  determination  himself  and 
nothing  that  he  may  publish  can 
affect  the  range  of  relief  which  is  at 
stake  in  the  hearing. 

Indeed,  AU  Harwood  has  previously 
acknowledged  the  limited  nature  and 
effect  of  his  proposed  notice: 

JUDGE  HARWOOD;  A  notice  of  the 
hearing,  yes.  However,  1  can  distinguish  be¬ 
tween  the  30'day  notice,  w'hich  is  sent  to  the 
registratnt]  because  that  in  effect  tells  him 
that  if  he  doesn’t  act  within  30  days  this  is 
going  to  happen  to  him. 

Whereas,  the  notice  that  /  put  in  I  the  Fed¬ 
eral  Register^  is  not  a  notice  of  what  is 
going  to  happen  to  him,  but  the  notice  I  put 
in  would  simply  be  the  issues  which  are 
raised  at  the  hearing. 

•  •  •  •  • 

In  other  words,  I  am  not  giving  him  any 
notice  [that]  if  you  don’t  come  in  and  inter¬ 
vene  there  is  going  to  be  an  order  issued 
against  you  with  such  and  such  conse¬ 
quences.  The  only  thing  1  am  saying  is  this 
is  an  issue.  .  .  .”  (Transcript  of  Pre-Hearing 
Conference,  December  13,  1978,  p.85,  em¬ 
phasis  added) 

I  therefore  believe  that  the  Order 
and  Opinion  is  erroneous  insofar  as  it 
concludes  that  publication  of  the 
notice  which  the  ALJ  proposes  to  pub¬ 
lish  would  in  any  way  put  at  stake  in 
those  hearings  any  outcome  which  the 
Administrator  has  not  himself  pro¬ 
posed  in  the  Amended  Notice  or  in 
subsequent  notices.'® 


'“The  conclusion  of  the  Order  and  Opin¬ 
ion  that  mere  publication  of  the  issues 
raised  by  the  objections  is  sufficient  to 
expand  the  scope  of  relief  which  may  be 
granted  at  the  conclusion  of  the  hearing,  ig¬ 
nores  the  intent  of  Congress  when  it  pro¬ 
vided  for  referral  to  the  United  States  De¬ 
partment  of  Agriculture  and  the  Agency’s 
Scientific  Advisory  Panel  of  actions  pro¬ 
posed  in  notices  of  intent  to  cancel.  See 
§§  6(b)  and  25(d)  of  FIFRA.  Although  in  this 
particular  proceeding,  such  external  review 
requirements  were  waived  in  the  DBCP  sus¬ 
pension  proceedings  in  accordance  with 
§6(b),  the  interpretation  of  the  Order  and 
Opinion  would  seriously  undermine  those 
review  provisions  in  cases  where  conditional 
cancellation  actions  are  referred  to  and 
commented  upon  by  USDA  and  SAP,  but 
where  unconditional  cancellations— which 
are  not  referred  or  proposed  to  those  bodies 
as  possible  outcomes  under  consideration  by 
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C.  The  Order  and  Opinion  Relies  on 
an  Erroneous  Construction  of  §  6(d)  of 
FIFRA  in  Support  of  Its  Conclusion. 
As  discussed  above,  the  Amended 
Notice  did  not  advise  registrants  or 
other  interested  persons  that  outright 
cancellation  was  a  potential  conse¬ 
quence  of  a  failure  to  request  a  hear¬ 
ing  in  response  to  it  or  that  it  was  a 
potential  outcome  of  any  hearing 
which  might  be  requested.  Nor  could 
any  notice  which  the  ALJ  might  pub¬ 
lish  properly  change  or  expand  the 
nature  of  the  hearing  or  the  range  of 
potential  outcomes. 

However,  the  Order  and  Opinion 
suggests  that  §6(d)  of  PIFUA  autho¬ 
rizes  the  Administrator  to  grant  broad 
remedial  relief  appropriate  to  the 
facts  found  at  the  hearing,  irrespective 
of  what  he  has  proposed  in  his 
§  6(b)(1)  notice.  In  support  of  this  con¬ 
tention,  the  Order  and  Opinion  cites 
the  following  portion  of  §  6(d): 

I*  •  •  the  Administrator  shall  evaluate 
the  data  and  reports  before  him  and  issue 
an  order  either  revoking  his  notice  of  inten¬ 
tion  issued  pursuant  to  this  section,  or] 
shall  issue  an  order  either  cancelling  the 
registration,  changing  the  classification, 
denying  the  registration,  or  requiring  modi¬ 
fication  of  the  labeling  or  packaging  of  the 
article." 

The  Order  and  Opinion  thus  con¬ 
cludes  that  “[nlothing  in  this  lan¬ 
guage  indicates  that  the  Administra¬ 
tor  is  limited  to  what  has  been  pro¬ 
posed  in  his  notice  of  intent  to  cancel. 
Instead,  it  would  appear  that  the  Ad¬ 
ministrator  has  broad  authority  to 
take  any  remedial  action  appropriate 
to  the  facts  which  have  been  found.” 
(p.lO).  However,  analysis  of  this  provi¬ 
sion  of  §6(d)  in  conjunction  with 
other  pertinent  provisions  of  FIFRA 
clearly  demonstrates  that  four  types 
of  orders  are  listed  in  order  to  track 
the  various  provisions  of  FIFRA  which 
grant  persons  the  opportunity  to  re¬ 
quest  adjudicatory  hearings. 

In  that  regard,  §  3(c)(6)  of  FIFRA 
concerns  denials  of  applications  for 
registration  and  states  that  the  admin¬ 
istrator  shall  notify  the  applicant  of 
any  decision  to  deny  an  application  for 
registration.  That  section  also  provides 
that  “[ulpon  such  notification,  the  ap¬ 
plicant  for  registration  or  other  inter¬ 
ested  person  with  the  concurrence  of 
the  applicant  shall  have  the  same  rem¬ 
edies  as  provided  for  in  section  6.”  Ac¬ 
cordingly,  §6(d)  has  a  provision  that 
at  the  conclusion  of  the  hearing,  the 
Administrator  may  issue  an  order 
“denying  the  registration”. 

Section  3(d)(2)  of  FIFUA  provides 
that  if  the  Administrator  determines 
that  a  change  in  the  classification  of 
any  use  of  a  pesticide  from  general  use 


the  Agency— are  taken  at  the  conclusion  of 
the  proceedings. 

"  The  bracketed  portion  was  not  quoted  in 
the  Order  and  Opinion. 


to  restricted  use  is  necessary  to  pre¬ 
vent  unreasonable  adverse  effects  on 
the  environment,  he  shall  notify  the 
registrant  of  the  pesticide  of  that  de¬ 
termination.  Section  3(d)(2)  also  pro¬ 
vides  that  "[tlhe  registrant,  or  other 
interested  person  with  the  concur¬ 
rence  of  the  registrant,  may  seek  relief 
from  such  determination  under  sec¬ 
tion  6(b).”  Accordingly,  §6(d)  has  a 
provision  that  at  the  conclusion  of  the 
hearing,  the  Administrator  may  issue 
an  order  “changing  the  classification.” 

Section  6(bKl)  provides  that  if  it  ap¬ 
pears  to  the  Administrator  that  a  pes¬ 
ticide  does  not  comply  with  the  provi¬ 
sions  of  nniA  or,  when  used  in  ac¬ 
cordance  with  widespread  and  com¬ 
monly  recognized  practice,  generally 
causes  unreasonable  adverse  effects  on 
the  environment,  he  may  issue  a 
notice  of  his  intent  to  cancel  its  regis¬ 
tration,  which  must  be  sent  to  the  reg¬ 
istrant  and  made  public.  Persons  ad¬ 
versely  affected  by  the  notice  are  af¬ 
forded  an  opportunity  to  request  a 
hearing.  Accordingly,  §  6(d)  has  a  pro¬ 
vision  that  at  the  conclusion  of  the 
hearing  the  Administrator  may  issue 
an  order  “cancelling  the  registration.” 

Finally,  §  6(b)(1)  also  provides  that  if 
it  appears  to  the  Administrator  that  a 
pesticide’s  labeling  of  other  material 
required  to  be  submitted  does  not 
comply  with  the  provisions  of  FIFRA, 
he  may  issue  a  notice  of  his  intent  to 
cancel  its  registration,  which  must  be 
sent  to  the  registrant  and  made  public. 
Persons  adversely  affected  by  the 
notice  are  afforded  an  opportunity  to 
request  a  hearing.  Accordingly,  §6(d) 
has  a  provision  that  at  the  conclusion 
of  the  hearing,  the  Administrator  may 
issue  an  order  “requiring  modification 
of  the  labeling  or  packaging  of  the  ar¬ 
ticle.” 

It  is  therefore  abundantly  clear  that 
the  recitation  in  §  6(d)  of  four  types  of 
orders  which  the  Administrator  may 
issue  at  the  conclusion  of  a  hearing 
does  not  support  the  assertion  that 
the  Administrator  has  broad  authority 
to  take  any  remedial  action  at  the  con¬ 
clusion  of  a  §  6(b)(1)  hearing;  nor  does 
it  in  any  way  support  the  assertion 
that  the  Administrator  is  not  limited 
to  what  he  has  proposed  in  his 
§  6(b)(1)  notice.  Thus,  to  the  extent 
that  the  Order  and  Opinion  concludes 
that  the  mere  language  of  §  6(d)  is  suf¬ 
ficient  as  a  matter  of  law  to  comply 
with  due  process  requirements  of  spe¬ 
cific  notice  of  proposed  and  potential 
actions,  it  is  clearly  in  error. 

III.  Statement  of  Issues  and 
Procedural  Matters 

As  I  mentioned  above,  Carlos  Amaya 
has  raised  several  issues  in  his  objec¬ 
tions  to  the  conditional  cancellations 
proposed  in  the  Amended  Notice 
which  were  not  previously  presented 
to  the  Agency  during  the  RPAR 
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review,  and  which  I  have  determined 
are  not  frivolous. 

Most  importantly,  Amaya’s  objec¬ 
tions  refer  to  new  residue  data  devel¬ 
oped  by  the  California  Department  of 
Pood  and  Agriculture  (CDPA),  using  a 
new  and  more  sensitive  analytical 
methodology,  which  indicate  that  resi¬ 
dues  of  DBCP  have  been  found  in  sev¬ 
eral  crops  (oranges,  lemons,  peaches, 
and  grapes)  for  which  the  Final  Posi¬ 
tion  Document  had  predicted  that  no 
residues  would  be  present. 

The  Agency  formally  received  that 
data  from  CDPA  on  November  7,  1978, 
and  it  was  then  independently  re¬ 
viewed  and  evaluated  by  Agency  chem¬ 
ists.  The  Agency  chemists  determined 
that  subject  to  certain  limitations  and 
qualifications,  the  data  were  valid; 
they  further  determined  that  their 
previous  estimates  of  zero  residues  of 
DBCP  for  certain  uses  had  to  be  re¬ 
vised  in  light  of  the  new  data,  and  that 
a  residue  level  of  10  parts  per  billion 
(ppb)  is  now  the  appropriate  value  for 
purposes  of  estimating  risk.** 

Obviously,  these  revised  residue  esti¬ 
mates  increase  the  risks  associated 
with  these  uses  over  the  levels  previ¬ 
ously  estimated  In  the  Final  Position 
Document  (which  assumed  that  there 
was  no  ingestion  exposure  to  DBCP 
from  those  uses);  these  additional 
risks,  together  with  the  previously  es¬ 
timated  risks,  must  now  be  weighed 
against  the  benefits  of  those  uses.  If 
the  risks  exceed  the  benefits,  various 
methods  of  reducing  those  risks  must 
then  be  considered;  and  it  must  be  de¬ 
termined  whether,  by  imposing  certain 
conditions  upon  continued  use,  those 
risks  can  be  adequately  reduced  to  the 
point  where  they  are  exceeded  by  the 
benefits. 

With  respect  to  the  latter  question— 
that  of  risk  reduction— Carlos  Amaya 
has  also  asserted  in  his  objections  that 
the  risk  reduction  methods  which  I 
proposed  in  the  Amended  Notice  (for 
risks  from  exposure  to  DBCP  other 
than  from  ingestion  exposure)  are  in¬ 
adequate  and  fail  to  provide  proper 
protection  against  the  identified  risks. 
In  summary,  the  objections  assert  that 
the  proposed  re-entry  intervals  (i.e., 
the  periods  following  application 
during  which  re-entry  to  a  treated 
area,  without  specified  protective 
clothing  and/or  equipment,  is  prohib¬ 
ited)  are  too  short;  that  a  cartridge 
respirator  does  not  provide  adequate 
protection  and  that  a  supplied-air  res¬ 
pirator  should  be  required;  that  it  is 
impossible  to  comply  with  the  pro¬ 
posed  protective  clothing  require¬ 
ments;  and  that  the  label  language 


"A  copy  of  the  chemists’  evaluation  and 
determination  (Worthington,  1979)  may  be 
obtained  from  Mr.  C.  J.  Kempter,  Special 
Pesticide  Review  Division  ('rS-791),  Office 
of  Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460,  (202)  755-8053. 


should  contain  more  explicit  instruc¬ 
tions  concerning  farmworker  protec¬ 
tion  and  the  establishment  of  monitor¬ 
ing  and  educational  programs. 

Reserving  judgment  on  the  merits  of 
these  allegations,  I  do  not  believe  that 
they  are  frivolous,  and  they  are  sup¬ 
ported  by  a  clear  and  concise  state¬ 
ment  of  their  underlying  rationale.  As 
I  indicated  earlier,  it  would  have  been 
preferable  to  have  received  and  consid¬ 
ered  these  views  and  objections  during 
the  RPAR  review,  prior  to  the  promul¬ 
gation  of  my  final  proposal  in  the 
Amended  Notice.  However,  because 
the  external  review  requirements  were 
waived  in  this  case  by  the  Administra¬ 
tor,  there  was  no  opportunity  for  in¬ 
terested  persons  to  challenge  or  com¬ 
ment  upon  the  adequacy  of  my  risk  re¬ 
duction  proposals  before  they  were  em¬ 
bodied  in  the  final  Amended  Notice. 
Rather,  the  first  opportunity  which 
interested  persons— including  regis¬ 
trants  and  Amaya  alike— were  afford¬ 
ed  to  challenge  or  comment  upon 
those  proposals  was  after  its  issuance; 
the  challenge  could  only  be  made  by 
requesting  a  §  6(b)(1)  hearing  in  re¬ 
sponse  to  the  Amended  Notice  and  by 
setting  forth  comments  in  the  form  of 
objections. 

As  discussed  in  Part  II,  supra,  these 
unusual  circumstances  have  resulted 
in  a  procedural  anomaly.  If  interested 
persons  (such  as  registrants)  establish 
in  the  §  6(b)(1)  hearing,  based  on  evi¬ 
dence  of  record,  that  the  risk  reduc¬ 
tion  proposals— including  proposed  un¬ 
conditional  cancellations— are  exces¬ 
sive  and  that  less  restrictive  measures 
will  suffice  to  adequately  reduce  risks, 
they  may  be  granted  the  relief  they 
seek.  That  is,  the  Administrator  may 
issue  a  final  order  of  conditional  can¬ 
cellation  instead  of  an  order  of  uncon¬ 
ditional  cancellation,  or  an  order  of 
conditional  cancellation  which  re¬ 
quires  less  restrictive  modifications  to 
the  terms  and  conditions  of  registra¬ 
tion  than  those  proposed.  On  the 
other  hand,  if  interested  persons  (such 
as  Amaya)  establish  in  the  §  6(b)(1) 
hearing,  based  on  evidence  of  record, 
that  the  risk  reduction  proposals  are 
inadequate  and  do  not  sufficiently 
reduce  risks,  they  may  not  be  granted 
the  relief  they  seek  at  the  conclusion 
of  the  §  6(b)(1)  hearing.  That  is,  the 
Administrator  may  not  issue  a  final 
order  of  unconditional  cancellation  in¬ 
stead  of  an  order  of  conditional  cancel¬ 
lation.  or  a  final  order  of  conditional 
cancellation  which  requires  more  re¬ 
strictive  modifications  to  the  terms 
and  conditions  of  registration  than 
those  proposed.  Rather,  the  Adminis¬ 
trator  would  have  to  issue  a  new 
§  6(b)(1)  notice  proposing  the  more  re¬ 
strictive  actions,  and  offer  interested 
persons  the  opportunity  to  request  a 
second  §  6(b)(1)  hearing  to  challenge 
that  new  proposal. 


However,  since  no  interested  person 
had  the  opportunity  to  comment  on 
the  proposals  in  the  Amended  Notice 
prior  to  its  issuance.  I  believe  that  ail 
interested  persons  should  have  equal 
opportunities— in  the  same  hearing— 
to  be  afforded  the  relief  which  they 
seek.  Accordingly,  for  all  of  the  rea¬ 
sons  discussed  above,  I  have  deter¬ 
mined  to  issue  this  §  6(b)(2)  Notice. 

In  accordance  with  §  164.23  of  the 
Agency’s  Rules  of  Practice  (40  CFR 
Part  164),  this  part  of  the  Notice 
states  the  questions  as  to  which  evi¬ 
dence  shall  be  taken  at  the  §  6(b)(2) 
hearing. 

At  the  outset,  it  is  important  to  clar¬ 
ify  that  the  only  uses  of  DBCP  to  be 
considered  at  this  §  6(b)(2)  hearing  are 
those  uses  which  were  proposed  to  be 
conditionally  cancelled  in  the  Amend¬ 
ed  Notice;  that  is,  evidence  will  be 
taken  as  to  all  uses  of  DBCP  other 
than  the  22  uses  which  are  now  can¬ 
celled  *®and  other  than  tomatoes. 

With  respect  to  those  conditionally 
cancelled  uses,  the  following  are  the 
questions  as  to  which  evidence  shall  be 
taken: 

(1)  Whether,  if  the  modifications  to  the 
terms  and  conditions  of  registration  speci¬ 
fied  in  the  Amended  Notice  are  accom¬ 
plished,  these  uses  of  DBCP  will  genrally 
cause  unreasonable  adverse  effects  on  the 
environment  when  used  in  accordance  with 
widespread  and  commonly  recognized  prac¬ 
tice: 

(2)  Whether  the.se  uses  of  DBCP  will  gen¬ 
erally  cause  unreasonable  adverse  effects  on 
the  environment  when  used  in  accordance 
with  widespread  and  commonly  recognized 
practice  unless  modifications  to  the  terms 
and  conditions  of  registration  more  restric¬ 
tive  than  those  specified  in  the  Amended 
Notice  are  accomplished; 

(3)  Whether,  if  the  modifications  to  the 
terms  and  conditions  of  registration  speci¬ 
fied  in  the  Amended  Notice  are  accom¬ 
plished,  the  labeling  of  DBCP  products  for 
these  uses  will  comply  with  the  provisions 
of  FLPRA: 

(4)  Whether  the  labeling  of  DBCP  prod¬ 
ucts  of  these  uses  will  not  comply  with  the 
provisions  of  FIFRA  unless  modifications  to 
the  terms  and  conditions  of  registration 
more  restrictive  than  those  specified  in  the 
Amended  Notice  are  accomplished;  and 

(5)  Whether  there  are  no  modifications  to 
the  terms  and  conditions  of  registration 
which  can  be  accomplished  so  that  these 
uses  of  DBCP  will  not  generally  cause  un¬ 
reasonable  adverse  effects  on  the  environ¬ 
ment  when  used  in  accordance  with  wide¬ 
spread  and  commonly  recognized  practice, 
and  so  that  the  labeling  of  DBCP  products 
for  those  uses  will  comply  with  FIFRA,  and 
whether  the  registrations  of  DBCP  products 
for  these  uses  should  therefore  be  uncondi¬ 
tionally  cancelled. 

It  should  be  clearly  understood  that 
at  the  conclusion  of  this  §  6(b)(2)  hear¬ 
ing,  all  uses  of  DBCP  covered  by  this 
§  6(b)(2)  Notice— i.e.,  those  uses  w'hich 
were  proposed  to  be  conditionally  can¬ 
celled  by  the  Amended  Notice— may  be 


'*See  footnote  3,  supra. 
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unconditionally  cancelled,  an  a  final 
order  of  unconditional  cancellation 
may  be  Issued  for  some  or  all  of  such 
uses. 

Any  person  wishing  to  participate  in 
the  hearing  must  file  a  written  re¬ 
sponse  to  this  statement  of  issues 
which  must  be  received  within  45  days 
of  the  date  of  this  Notice.  Any  written 
response  to  this  statement  of  issues 
must  comply  with  §  164.24  of  the 
Rules  of  Practice,  and  must  specifical¬ 
ly  identify  the  conditionally  cancelled 
uses  of  DBCP  with  respect  to  which 
the  person  intends  to  participate  in 
the  hearing,  and  must  include  the  po¬ 
sition  and  interest  of  the  person  with 
respect  to  each  such  identified  use. 

Requests  should  be  submitted  to: 
Hearing  Clerk  (A-110)  U.S.  Environ¬ 
mental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 

Finally,  unless  the  Chief  Adminis¬ 
trative  Law  Judge  does  so  sua  sponte,  I 
intend  to  move  under  §  164.32  of  the 
Rules  of  Practice  that  the  proceeding 
initiated  by  this  Notice  be  consolidate 
with  the  ongoing  §  6(b)(1)  proceedings 
(FIFRA  Docket  Nos.  401  et  al.),  so 
that  a  single  comprehensive  decision 
and  order  concerning  cancellation  or 
continued  registration  of  all  uses  of 
DBCP  can  be  issued.  If  the  proceed¬ 
ings  were  to  be  consolidated,  it  would 
probably  not  be  necessary  for  parties 
to  the  §  6(b)(1)  hearing  to  file  separate 
written  responses  to  this  §  (b)(2) 
Notice.'®  However,  since  I  cannot  pre¬ 
dict  whether  or  not  the  Chief  Admin¬ 
istrative  Law  Judge  will  grant  such  a 
motion,  the  parties  to  the  §  6(b)(1) 
hearing  who  wish  to  participate  in  the 
§  6(b)(2)  hearing  and  to  submit  evi¬ 
dence  concerning  the  issues  raised 
therein,  should  comply  with  §  164.24 
and  should  submit  a  written  response 
within  the  specified  45  day  period. 

IV.  Referral  to  USDA  and  SAP 

As  mentioned  above,  the  Agency  is 
required  by  §§  6(b)  and  25(d)  of  FIFRA 
to  submit  notices  of  intent  issued 
under  §6(b)  of  FIFRA  to  the  Secre¬ 
tary  of  the  Department  of  Agriculture, 


Section  164.32  of  the  Rules  of  Practice 
states  that  “con-solidation  shall  not  affect 
the  right  of  any  party  to  raise  issues  that 
could  have  been  rai.sed  if  consolidation  had 
not  occurred.”  Although  this  provision  was 
probably  intended  to  insure  that  parties' 
rights  to  raise  tesues  could  not  be  curtailed 
by  consolidation,  it  could  also  be  read  as 
limiting  a  party's  right  to  expand  the  issues 
which  had  already  been  raised  in  a  hearing 
and  as  to  which  it  could  submit  evidence. 
However,  as  discus.sed  above,  the  issues 
raised  by  the  S6tbK2)  notice  were  already 
raised  by  the  objections  of  some  parties  in 
the  §  6(b)(1)  hearing;  and  although  the 
relief  requested  by  those  objections  could 
not  be  granted  in  the  §  6(b)(1)  hearing,  the 
issues  are  already  in  controversy  in  the 
§6(bMl)  hearing  so  that  consolidation  viculd 
not  expand  tho.se  issues  under  the  latter  in¬ 
terpretation  of  §  164.32. 


and  to  the  Agency’s  Scientific  Adviso¬ 
ry  Panel,  respectively,  for  prior  review 
and  comment.  However,  §6(b)  also 
provides  that  upon  a  finding  by  the 
Administrator  that  suspension  of  a 
pesticide  registration  is  necessary 
under  §6(c)  of  FIFRA  to  prevent  an 
imminent  hazard  to  human  health,  he 
rpay  waive  these  external  review  re¬ 
quirements.  In  his  Notice  of  Intent  to 
Suspend  and  Conditionally  Suspend 
Registrations  of  Pesticide  Products 
Containing  Dibromochloropropane, 
the  Administrator  made  such  a  finding 
(42  FR  48915,  September  26.  1977).  Ac¬ 
cordingly,  in  his  original  Notice  of 
Intent  to  Cancel  the  Registrations  or 
Change  the  Classifications  of  Pesticide 
Products  Containing  Dibromo¬ 
chloropropane  (DBCP),  and  State¬ 
ment  of  Reasons  (42  FR  57545,  No¬ 
vember  3.  1977)  (the  “Original 

Notice”),  the  Administrator  specifical¬ 
ly  invoked  that  authority  and  waived 
the  external  review  requirements  for 
the  actions  initiated  by  the  Original 
Notice  (id.  at  57546,  footnote  2). 

The  Original  Notice  initiated  actions 
which  could  have  resulted  in  the  out¬ 
right  (unconditional)  cancellation  of 
all  uses  of  DBCP.  Upon  the  comple¬ 
tion  of  the  RPAR  review  of  DBCP.  I 
amended  the  Original  Notice  in  ac¬ 
cordance  with  the  provisions  of 
§  164.21(b)  of  the  Rules  of  Pi-actice,  as 
I  was  directed  to  do  by  the  Administa- 
tor  in  the  Orignal  Notice  (Parts  IV- A 
and  IV-B;  id.  at  57547-57548).  As  dis¬ 
cussed  above,  the  Amended  Notice  lim¬ 
ited  the  number  of  uses  of  DBCP 
which  were  proposed  to  be  uncondi¬ 
tionally  cancelled,  and  proposed  to 
only  conditionally  cancel  the  remain¬ 
ing  uses.  As  the  result  of  the  present 
Notice,  however,  the  “conditionally 
cancelled”  uses  are  again  at  risk  of 
being  unconditionally  cancelled.  The 
resultant  potential  consequences  of 
the  two  notices  combined  (i.e.,  the 
Amended  Notice  and  the  present 
Notice)  are  therefore  the  same  as  the 
potential  consequences  of  the  Original 
Notice,  as  to  which  the  review  require¬ 
ments  were  already  waived.  According¬ 
ly,  issuance  of  the  present  Notice  does 
not  create  any  new  obligations  for  re¬ 
ferral  to  USDA  and  SAP. 

Nevertheless,  I  have  determined  to 
voluntarily  submit  at  this  time  both 
the  Amended  Notice  and  this  Notice 
(together  with  the  Final  Position  Doc¬ 
ument)  to  USDA  and  SAP  for  their 
comments  concerning  the  actions  pro¬ 
posed  therein.  I  am  doing  this  wholly 
in  the  exercise  of  my  discretions  be¬ 
cause  I  believe  that  the  issues  raised  in 
these  hearings  are  important  ones  as 
to  which  these  two  bodies  have  exper¬ 
tise  which  may  be  of  considerable 
value  to  the  Administrator  in  reaching 
a  final  decision  concerning  the  fate  of 
all  uses  of  DBCP. 


Since  this  referral  is  voluntary,  the 
time-frames  detailed  in  §6(b)  for  com¬ 
ments  from  these  bodies  are  not  appli¬ 
cable,  and  the  Agency  is  not  obligated 
to  publish  any  formal  response  there¬ 
to.'*  In  other  words,  this  Notice  is  a 
final  Notice,  and  it  is  effective  imme¬ 
diately.  Finally,  it  is  my  intention  to 
make  any  such  comments  as  may  be 
received  from  USDA  of  SAP  at  any 
time  '*  available  to  the  parties  in  the 
hearings  so  that  they  may  utilize  them 
in  any  fashion  which  they  deem  ap¬ 
propriate. 


Dated:  February  26,  1979. 

Steven  D.  Jellinek, 
Assistant  Administrator 
for  Toxic  Substances. 

(FR  Doc.  79  6102  Filed  3-1-79;  8:45  am] 


[6560-01 -M] 


(FRL  1068  2] 

SCIENCE  ADVISORY  BOARD  ECOLOGY 
COMMITTEE 

Open  Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
Ecology  Committee  of  the  Science  Ad¬ 
visory  Board  will  be  held  on  March  19 
and  20,  1979,  beginning  at  9:00  a.m., 
March  19  in  the  Administrator's  Con¬ 
ference  Room,  Room  1101,  West 
Tower,  Waterside  Mall;  and  at  9:00 
a.m.,  March  20,  Room  2126  in  Water¬ 
side  Mall.  401  M  Street,  SW.  Wa.shing- 
ton,  DC. 

This  is  the  nineteenth  meeting  of 
the  Ecology  Committee.  The  agenda 
includes  a  report  on  Science  Board  ac¬ 
tivities;  briefings  on  alternatives  being 
considered  for  management  of  Ecologi¬ 
cal  Research  Programs  in  EPA;  discus¬ 
sion  of  Office  of  Research  and  Devel¬ 
opment  suggestions  on  future  activi¬ 
ties  of  the  Ecology  Committee;  brief¬ 
ing  on  air  programs  of  the  Office  of 
Air,  Noise,  and  Radiation,  and  member 
items  of  interest. 


"Ordinarily,  I  would  submit  to  USDA  and 
SAP  a  proposed  notice  at  least  60  days  prior 
to  sending  it  to  registrants  and  making  it 
public;  those  bodies  would  then  have  30 
days  from  receipt  within  which  to  comment 
in  writing  on  the  proposed  notice,  and  I 
would  be  obligated  to  publish  their  com¬ 
ments  (and  my  responses  thereto)  in  the 
Federal  Register  together  with  the  final 
notice.  However,  as  I  explained  above.  I  am 
not  required  to  submit  a  proposed  notice  in 
the  circumstances  of  this  case,  nor  to  re¬ 
spond  to  comments  before  making  the 
notice  final,  and  I  have  determined  not  to 
do  so. 

'®The  normal  30-day  deadline  for  written 
comments  is  not  applicable  in  the  circum¬ 
stances  of  this  case. 
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The  meeting  is  open  to  the  public. 
All  members  of  the  public  wishing  to 
attend,  participate,  or  obtain  informa¬ 
tion  should  contact  Dr.  J  Frances 
Allen.  Executive  Secretary,  Ecology 
Committee.  703-557-7720,  by  close  of 
business  March  15, 1979. 

Dated:  February  27, 1979. 

Richard  M.  Dowd, 

Staff  Director, 
Science  Advisory  Board. 

(FR  Doc.  79-6381  Filed  3-1-79;  8:45  ami 


[6560-01-M] 

[FRL  1068-31 

SCIENCE  ADVISORY  BOARD,  ENVIRONMENTAL 

HEALTH  ADVISORY  COMMIHEE,  STUDY 

GROUP  ON  PESTICIDE  TOLERANCES 

Open  Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
Study  Group  on  Pesticide  Tolerances 
of  the  Science  Advisory  Board’s  Envi¬ 
ronmental  Health  Advisory  Commit¬ 
tee  will  be  held  at  9:00  a.m.  on  March 
21,  1979  in  Conference  Room  A  (Room 
1112),  Crystal  Mall  Building  No.  2, 
1921  Jefferson  Davis  Highway,  Arling¬ 
ton,  Virginia. 

The  principal  purpose  of  the  meet¬ 
ing  will  be  (1)  to  work  on  the  Study 
Group’s  report  to  the  Environmental 
Health  Advisory  Committee;  and  (2)  to 
develop  an  appropriate  response  to  the 
Agency’s  request  for  consideration  and 
comment  on  a  report  titled.  “Cancer- 
Causing  Chemicals  in  Food.”  The 
Agenda  wili  also  include  follow-up  pre¬ 
sentations  and  discussions  of  items  rel¬ 
evant  to  completion  of  the  Study 
Group’s  report  such  as.  in  particular, 

(a)  tolerance  setting  as  it  relates  to  on¬ 
cogenic  and  mutagenic  substances,  and 

(b)  tolerance  setting  as  it  relates  to 
conditional  registration  of  pesticides. 

Pertinent  background  information 
follows.  In  response  to  an  Agency  re¬ 
quest  to  the  Science  Advisory  Board, 
the  Board’s  Environmental  Health  Ad¬ 
visory  Committee  established  a  Study 
Group  on  Pesticide  Tolerances  and 
charged  it  with  assisting  the  Commit¬ 
tee  in  an  evaluation  of  the  scientific 
basis  of  the  Agency’s  system  for  estab¬ 
lishing  tolerances  for  pesticide  resi¬ 
dues  in  agricultural  crops.  This  is  the 
sixth  meeting  of  the  Study  Group.  At 
a  meeting  on  April  5.  1978.  the  Study 
Group  was  briefed  on  and  discussed 
various  aspects  of  the  legislative  au¬ 
thority  and  mandate  directly  or  indi¬ 
rectly  relating  to  the  Agency’s  toler¬ 
ance  setting  system.  At  a  meeting  on 
May  11  and  12.  1978,  the  Study  Group 
was  briefed  on  and  discussed  scientific 
issues  relating  to  estimates  of  expo¬ 
sure.  At  a  meeting  on  June  27-28, 
1978,  the  Study  Group  was  briefed  on 
and  discussed  scientific  issues  relating 


to  toxicology  data  and  hazard  evalua¬ 
tion.  At  a  meeting  on  October  23  and 
24,  1978,  the  Study  Group  heard  state¬ 
ments  from  members  of  the  public, 
identified  and  discussed  issues  to  be 
addressed  in  the  Study  Group’s  report 
to  the  Environmental  Health  Advisory 
Committee,  and  began  to  develop  posi¬ 
tions  with  regard  to  these  issues.  At  a 
meeting  on  December  4  and  5,  1978. 
the  Study  Group  continued  to  identify 
and  discuss  issues  to  be  addressed  in 
the  Study  Group’s  report  and  to  devel¬ 
op  positions  with  regard  to  these 
ii^ues. 

At  a  subsequent  meeting  on  Febru¬ 
ary  26.  1979,  the  Study  Group  worked 
on  a  first  draft  of  its  report  to  the  En¬ 
vironmental  Health  Advisory  Commit¬ 
tee,  was  briefed  on  conditional  regis¬ 
tration,  and  began  to  discuss  the 
report  titled.  “Cancer-Causing  Chemi¬ 
cals  in  Food.”  referred  to  above.  Fur¬ 
ther  meetings  of  the  Study  Group  will 
be  scheduled  as  needed. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  to  attend  or  present  or  submit 
a  paper  should  contact  the  Secretar¬ 
iat.  Science  Advisory  Board  (A-IOIC), 
U.S.  Environmental  Protection 
Agency,  Washington,  D.C,  20460  by 
COB  March  15.  1979.  Piease  ask  for 
Mrs.  Ilene  Stein.  The  telephone 
number  is  (703)  557-7720. 

Dated:  February  27, 1979. 

Richard  M.  Dowd, 

-  Staff  Director, 

Science  Advisory  Board. 

CFR  Doc.  79-6380  Piled  3-1-79;  8:45  am) 


[6210-01-M] 

FEDERAL  RESERVE  SYSTEM 
BANK  HOLDING  COMPANIES 
Proposed  De  Novo  Nonbonk  Activities 

The  bank  holding  companies  listed 
in  this  notice  have  applied,  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)  and 
section  225.4(b)(1)  of  the  Board’s  Reg¬ 
ulation  Y  (12  CFR  225.4(b)(1)).  for 
permission  to  engage  de  novo  (or  con¬ 
tinue  to  engage  in  an  activity  earlier 
commenced  de  novo),  directly  or  indi¬ 
rectly,  solely  in  the  activities  indicat¬ 
ed,  which  have  been  determined  by 
the  Board  of  Governors  to  be  closeiy 
related  to  banking. 

With  respect  to  each  application,  in¬ 
terested  persons  may  express  their 
views  on  the  question  whether  con¬ 
summation  of  the  proposal  can  “rea¬ 
sonably  be  expected  to  produce  bene¬ 
fits  to  the  public,  such  as  greater  con¬ 
venience.  increased  competition,  or 
gains  in  efficiency,  that  outweigh  pos¬ 
sible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased 
or  unfair  competition,  conflicts  of  in¬ 


terest,  or  unsound  banking  practices.” 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dis¬ 
pute.  summarizing  the  evidence  that 
would  be  presented  at  a  hearing,  and 
indicating  how  the  party  commenting 
would  be  aggrieved  by  approval  of 
that  proposal. 

Each  application  may  be  inspected 
at  the  offices  of  the  Board  of  Gover¬ 
nors  or  at  the  Federal  Reserve  Bank 
indicated  for  that  application.  Com¬ 
ments  and  requests  for  hearings 
should  identify  clearly  the  specific  ap¬ 
plication  to  which  they  relate,  and 
should  be  submitted  in  writing  and. 
except  as  noted,  received  by  the  appro¬ 
priate  Federal  Reserve  Bank  not  later 
than  March  25, 1979. 

A.  Federal  Reserve  Bank  of  Boston, 
30  Pearl  Street.  Boston,  Massachusetts 
02106: 

First  National  Boston  Corporation, 
Boston,  Massachusetts  (financing  serv¬ 
ice  activities:  Arizona,  California.  Colo¬ 
rado,  Oregon,  Washington):  To 
engage,  through  its  subsidiary,  Inven- 
chek,  Inc.,  in  marketing  floor  plan  fi¬ 
nancing  related  services:  and  servicing 
loans  and  other  extensions  of  credit 
for  corporations,  trusts,  partnerships, 
and  individuals  engaged  in  the  busi¬ 
ness  of  floor  plan  financing  by  proc¬ 
essing  transactions  relating  to  floor 
plan  financing,  verifying  inventory,  se¬ 
curing  floor  plan  obligations,  and  pre¬ 
paring  reports  related  to  floor  plan 
transactions.  These  activities  would  be 
conducted  from  an  office  in  Los  Ange¬ 
les,  California,  and  the  geographic 
area  to  be  served  is  within  Arizona, 
California,  Colorado.  Oregon,  and 
Washington. 

B.  Federal  Reserve  Bank  of  Philadel¬ 
phia,  100  North  6th  Street,  Philadel¬ 
phia,  Pennsylvania  19105: 

Philadelpliia  National  Corporation. 
Philadelphia,  Pennsylvania  (consumer 
finance  activities:  Delaware,  New 
Jersey,  Pennsylvania):  To  engage, 
through  its  subsidiary.  Colonial  Mort¬ 
gage  Consumer  Discount  Company,  in 
making  personal  installment  loans  se¬ 
cured  by  mortgages  on  the  borrowers’ 
real  estate  and  generally  engaging  in 
the  business  of  a  consumer  finance 
company.  These  activities  would  be 
conducted  from  an  office  in  Melrose 
Park,  Pennsylvania,  and  the  geograph¬ 
ic  area  to  be  served  is  Delaware,  New 
Jersey,  and  Pennsylvania,  Comments 
on  this  application  must  be  received 
by  March  20, 1979. 

C.  Federal  Reserve  Bank  of  Chicago, 
230  South  LaSalle  Street,  Chicago,  Il¬ 
linois  60690: 

1.  Walter  E.  Heller  International 
Corporation,  Chicago.  Illinois  (com¬ 
mercial  finance  and  factoring  activi- 
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ties:  New  Mexico,  Texas):  To  engage, 
through  its  subsidiary,  Texas  Western 
Financial  Corporation,  in  commercial 
finance  and  factoring  activities.  These 
activities  would  be  conducted  from  an 
office  in  El  Paso,  Texas,  and  the  geo¬ 
graphic  area  to  be  ser\'ed  is  New 
Mexico  and  the  western  portion  of 
Texas. 

2.  Walter  E.  Heller  International 
Corporation,  Chicago.  Illinois  (mort¬ 
gage  activities:  Idaho.  Oregon,  Wash¬ 
ington):  To  engage,  through  its  subsid¬ 
iary,  Walter  E.  Heller  &  Co..  Natofin 
Division,  in  making  real  estate  mort¬ 
gages  primarily  for  industrial  and 
commercial  construction.  Some  multi¬ 
family  residential  and  condominium 
construction  would  also  be  financed 
and  some  nonconstruction  loans  may 
be  made.  These  activities  would  be 
conducted  from  an  office  in  Bellevnie, 
Washington,  and  the  geographic  area 
to  be  served  is  Idaho,  Oregon,  and 
Washington. 

D.  Federal  Reserve  Bank  of  SL 
Louis.  411  Locust  Street,  Si.  Louis, 
Missouri  63166; 

First  Arkansas  Bankstock  Corpora¬ 
tion,  Little  Rock,  Arkansas  (mortgage 
and  insurance  activities:  Arkan.sas):  To 
engage,  through  its  subsidiary. 
FABCO  Mortgage  Company.  Inc.,  in 
making,  acquiring,  and  senlcing  real 
estate  mortgage  loans:  and  acting  as 
agent  or  broker  with  respect  to  insur¬ 
ance  directly  related  to  its  extensions 
of  mortgage  credit,  w-hich  would  in¬ 
clude  mortgage  redemption  insurance, 
credit  life,  or  other  life  or  accident  and 
health  insurance.  These  activities 
would  be  conducted  from  an  office  in 
Little  Rock,  Arkansas,  and  the  princi¬ 
pal  geographic  area  to  be  sen-ed  is  the 
greater  Little  Rock  SMSA,  which  in¬ 
cludes  Little  Rock.  North  Little  Rock, 
suburban  areas,  and  Pulaski  County, 
Arkansas.  Some  loans  may  be  originat¬ 
ed  and  ser\iced  as  a  result  of  requests 
from  correspondent  banks  located 
elsewhere  in  Arkansas. 

E.  Other  Federal  Reserve  Banks: 
None. 

Board  of  Governors  of  the  Federal 
Reserve  Sy.stem,  February  26,  1979. 

Theodore  E.  Allison, 
Secretary  of  the  Board. 

IPR  Doc.  79  6371  Filed  3-1-79;  8:45  am] 


[6210-01-M] 

MISSOURI  COUNTRY  BANCSHARES,  INC. 

AcquUtion  of  Bonk 

Missouri  Country  Bancsharcs,  Inc., 
Liberal,  Missouri,  has  applied  for  the 
Board’s  approval  under  section  3(a)(3) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(3))  to  acquire  56.77  per 
cent  or  more  of  the  voting  shares  of 
Bank  of  Raymondville,  Raymondville, 
Missouri.  The  factors  that  are  consid¬ 


ered  in  acting  on  the  application  are 
set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of 
Kansas  City.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Secre¬ 
tary,  Board  of  Governors  of  the  Feder¬ 
al  Reserve  System,  Washington,  D.C. 
20551,  to  be  received  not  later  than 
March  26,  1979.  Any  comment  on  an 
application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  w-ould  not  suffice 
in  lieu  of  a  hearing,  identifying  specifi¬ 
cally  any  questions  of  fact  that  are  in 
dispute  and  summarizing  the  evidence 
that  would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System,  February  26,  1979. 

Theodore  E.  Allison, 
Secretary  of  the  Board. 

[FR  Doc.  79-6369  Filed  3-1-79;  8:45  am] 


[6210-01-M] 

SWG  FINANCIAL  ENTERPRISES,  INC. 

Formation  of  Bank  Holding  Company 

SWG  Financial  Enterprises,  Inc., 
Morristown,  Tennessee,  has  applied 
for  the  Board’s  approval  under  section 
3(a)(1)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring 
100  per  cent  of  the  voting  shares  of 
Hamilton  Bank  of  Morristown.  Morris¬ 
town,  Tennessee.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of  At¬ 
lanta.  Any  person  wishing  to  comment 
on  the  application  should  submit  views 
in  writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  March  26. 
1979.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta¬ 
tion  would  not  suffice  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System,  February  26,  1979. 

Theodore  E.  Allison, 
Secretary  of  the  Board. 

[FR  Doc.  79-6368  Filed  3-1-79;  8:45  am] 


[6210-01-^M] 

T.N.B.  FINANCIAL  CORP. 

Acquitifion  of  Bank 

T.N.B.  Financial  Corp.,  Springfield, 
Massachusetts,  has  applied  for  the 
Board’s  approval  under  section  3(a)(5) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(5))  to  merge  with  Pio¬ 
neer  Bancorp,  Inc.,  Greenfield,  Massa¬ 
chusetts.  The  factors  that  are  consid¬ 
ered  in  acting  on  the  application  are 
set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

In  addition  to  the  factors  considered 
under  section  3  of  the  Act  (banking 
factors),  the  Board  will  comider  the 
proposal  in  the  light  of  the  company’s 
nonbanking  activities  and  the  provi¬ 
sions  and  prohibitions  in  section  4  of 
the  Act(12U.S.C.  1843). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  the  Federal  Reserve  Bank  of 
Boston.  Any  person  wishing  to  com¬ 
ment  on  the  application  should  submit 
views  in  writing  to  the  Secretary, 
Board  of  Governors  of  the  Federal  Re¬ 
serve  System,  Washington,  D.C.  20551, 
to  be  received  not  later  than  March 
26,  1979.  Any  comment  on  an  applica¬ 
tion  that  requests  a  hearing  must  in¬ 
clude  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dis¬ 
pute  and  summarizing  the  evidence 
that  would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System,  February  26,  1979. 

Theodore  E.  Allison, 
Secretary  of  the  Board. 

[FR  Doc.  79-6357  Filed  3-1-79;  8:45  am] 


[6210-01-M] 

WELLS  FARGO  ft  CO. 

Propoted  Acquitifion  of  Wellt  Fargo  Insurance 
Services 

Wells  Fargo  &  Company,  San  Fran¬ 
cisco,  has  applied,  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(2)  of  the  Board’s  Regulation 
Y  vl2  CFR  225.4(b)(2)).  for  permission 
to  acquire  voting  shares  of  Wells 
Fargo  Insurance  Services,  San  Francis¬ 
co.  California. 

Applicant  states  that  the  proposed 
subsidiary  would  engage  in  the  activity 
of  acting  as  an  insurance  agent  or 
broker  for  the  sale  of  property  damage 
or  casualty  insurance,  together  with 
associated  liability  insurance,  all  of 
which  is  related  to  extensions  of  credit 
made  by  the  banking  or  non-banking 
subsidiaries  of  Wells  Fargo  &  Compa¬ 
ny,  to  the  extent  permissible  under  ap- 
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plicable  state  insurance  laws  or  regula¬ 
tions.  These  activities  would  be  per¬ 
formed  from  offices  of  applicant's  sub¬ 
sidiary  in  San  Francisco.  California 
and  Scottsdale,  Arizona,  and  the  geo¬ 
graphic  areas  to  be  served  are  the 
states  of  California,  Arizona.  Nevada. 
Colorado.  Texas.  Oregon  and  Wash¬ 
ington.  Such  activities  have  been  spec¬ 
ified  by  the  Board  in  §  225.4(a)  of  Reg¬ 
ulation  Y  as  permissible  for  bank  hold¬ 
ing  companies,  subject  to  Board  ap¬ 
proval  of  individual  proposals  in  ac¬ 
cordance  with  precedures  of  §  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether  con¬ 
summation  of  the  proposal  can  "rea¬ 
sonably  be  expected  to  produce  bene¬ 
fits  to  the  public,  such  as  greater  con¬ 
venience,  increased  competition,  or 
gains  in  efficiency,  that  outweight  pos¬ 
sible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased 
or  unfair  competition,  conflicts  of  in- 
tere.sts,  or  unsound  banking  practices.” 
Any  request  for  a  hearing  on  this 
question-  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dis¬ 
pute.  .summarizing  the  evidence  that 
would  be  presented  at  a  hearing,  and 
indicating  how  the  party  commenting 
would  be  aggrieved  by  approval  of  the 
proposal. 

TTie  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reser\  e  Bank  of  San 
Francisco. 

Any  view's  or  requests  for  hearing 
should  be  submitted  in  writing  and  re¬ 
ceived  by  the  Secretary,  Board  of  Gov¬ 
ernors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551,  not  later 
than  March  26.  1979. 

Board  of  Governors  of  the  Federal 
Reserve  System.  February  26.  1979. 

Theodore  E.  Allison, 
Secretary  of  the  Board. 

[FR  Doc.  79-6370  Piled  3-1-79;  8:45  ami 


(6750-01 -Ml 

FEDERAL  TRADE  COMMISSION 

ASSOOATED  NEWSPAPER  GROUP  LIMITED 

Early  Termination  of  Waiting  Period  of  the 
Premerger  Notification  Rule* 

AGENCY;  Federal  Trade  Commission. 

ACTION;  Granting  of  request  for 
early  termination  of  the  30-day  w'ait- 
ing  period  of  the  premerger  notifica¬ 
tion  rules. 

SUMMARY:  Associated  Newspapers 
Group  Limited  is  granted  early  termi¬ 
nation  of  the  30-day  waiting  period 
provided  by  law  and  the  premerger  no¬ 
tification  rules  with  respect  to  its  pro¬ 
posed  acquisition  of  the  assets  and  of 


NOTICES 

stock  of  Esquire  Magazine,  Inc,  The 
grant  was  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attor¬ 
ney  General  in  charge  of  the  Antitrust 
Division  of  the  Department  of  Justice 
in  response  to  a  request  for  early  ter¬ 
mination  submitted  by  both  parties. 
Neither  agency  intend  to  take  any 
action  with  respect  to  this  acquisition 
during  the  waiting  period. 

EFFECTIVE  DATE:  February  14. 
1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Malcolm  R.  Plunder,  Assistant  Di¬ 
rector  for  Evaluation.  Bureau  of 
Competition,  Room  394,  Federal 
Trade  Commission.  Washington, 
D.C.  20580  (202-523-3404). 

SUPPLEMENTARY  INFORMATION; 
Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  sections  201 
and  202  of  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976, 
requires  persons  contemplating  certain 
mergers  or  acquisitions  to  give  the 
Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before  consumma¬ 
tion  of  such  plans.  Section  7A(b)(2)  of 
the  Act  and  §  803.11  of  the  rules  imple¬ 
menting  the  Act  permit  the  agencies, 
in  individual  cases,  to  terminate  this 
W'aiting  period  prior  to  its  expiration 
and  to  publish  notice  of  this  action  in 
the  Federal  Register. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 
Secretary. 

(FR  Doc.  79-6565  Filed  3-1-79;  8:45  ami 


(6750-01 -Ml 

CHICAGO  BRIDGE  B  IRON  CO. 

Early  Termination  of  Waiting  Period  of  the 
Premerger  Notification  Rules 

AGElNCY;  Federal  Trade  Commission. 

ACTION:  Granting  of  request  for 
early  termination  of  the  30-day  wait¬ 
ing  period  of  the  premerger  notifica¬ 
tion  rules. 

SUMMARY:  Chicago  Bridge  &  Iron 
Company  is  granted  early  termination 
of  the  30-day  waiting  period  provided 
by  law  and  the  premerger  notification 
rules  with  respect  to  its  proposed  ac¬ 
quisition  of  the  voting  securities  of 
Circle  Bar  Drilling  Company.  The 
grant  was  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attor¬ 
ney  General  in  charge  of  the  Antitrust 
Division  of  the  Department  of  Justice 
in  response  to  requests  for  early  termi¬ 
nation  submitted  by  both  parties.  Nei¬ 
ther  agency  intends  to  take  any  action 
with  respe^  to  this  acquisition  during 
the  waiting  period. 
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EFFECTIVE  DATE:  February  15, 
1979.  '  • 

FOR  FURTHER  INFORMATION 
CONTACT. 

Malcolm  R.  Plunder,  Assistant  Di¬ 
rector  for  Evaluation,  Bureau  of 
Competition.  Room  394,  Federal 
Trade  Commission,  Washington, 
D.C.  20580  (202-523-3404). 

SUPPLEMENTARY  INFORMATION: 
Section  7 A  of  the  Clayton  Act.  15 
U.S.C.  18a,  as  added  by  sections  201 
and  202  of  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976, 
requires  persons  contemplating  certain 
mergers  or  acqusitions  to  give  the 
Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before  consumma¬ 
tion  of  such  plans.  Section  7A(b)(2)  of 
the  Act  and  §  803.11  of  the  rules  imple¬ 
menting  the  Act  permit  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  to  publish  notice  of  this  action  in 
the  Federal  Register. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 
Secretary. 

[FR  Doc.  79-6564  Piled  3-1-79;  8:45  am) 


[4110-86-M] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Center  for  Disease  Control 

SECRETARY’S  CONFERENCE  ON  INFLUENZA 
Open  Meeting,  Correction 

Notice  of  the  March  6,  1979,  Secre¬ 
tary’s  Conference  on  Influenza  was 
published  at  44  FR  1  11294  on 

Wednesday.  February  28.  1979. 

Item  (c)  of  the  meeting  purpose  is 
corrected  to  read  as  follows:  “discuss 
the  role  of  the  Federal  government  in 
influenza  immunization  programs  in 
1979-1980.” 

All  other  aspects  of  the  notice  pub¬ 
lished  on  February  28.  1979,  remain 
the  same. 

Dated:  March  1. 1979. 

Johannes  Stuart, 
Acting  Director, 
Center  for  Disease  Control 

[FR  Doc.  79-6624  Piled  3-1-79:  11:31  ami 
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[4110-03-M) 


Food  ond  Drug  Administration 
(Docket  No.  78P-0167] 

ABBOn  LABORATORIES,  INC. 

Ponel  Recommendation  on  Petition  for 
Reclassification 

AGENCY:  Food  and  Drug  Administra¬ 
tion. 

ACTION:  Notice. 

SUMMARY:  The  agency  is  publishing 
for  public  comment  the  recommenda¬ 
tion  of  the  Immunology  Device  Classi¬ 
fication  Panel  that  the  Alpha-fetopro¬ 
tein  RIA  Diagnostic  Kit  be  reclassified 
from  class  III  (premarket  approval) 
into  class  II  (performance  standards). 
This  recommendation  was  made  after 
review  of  the  recla.ssification  petition 
filed  by  Abbott  Laboratories,  North 
Chicago,  IL  60064.  The  Food  and  Drug 
Administration  (FDA)  has  reviewed 
the  Panel  recommendation  and  con¬ 
cludes  that  reclassification  into  class 
II  is  inappropriate.  Therefore.  FDA  in¬ 
tends  to  deny  the  petition  for  reclassi¬ 
fication  unless  new  information  is  sub¬ 
mitted  during  the  comment  period  to 
justify  the  reclassification.  After  re¬ 
viewing  the  public  comments  received, 
the  agency  will  approve  or  deny  the 
reclassification  by  order  in  the  form  of 
a  letter  to  the  petitioner,  the  agency’s 
decision  on  this  reclassification  peti¬ 
tion  will  be  announced  in  the  Federal 
Register. 

DATE:  Comments  by  May  1.  1979. 

ADDRESS:  Written  comments  (pref¬ 
erably  four  copies)  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug  Ad¬ 
ministration  Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

S.  K.  Vadlamudi.  Bureau  of  Medical 
Devices  (HFK-440),  Food  and  Drug 
Administration.  Department  of 
Health,  Education,  and  Welfare, 
8757  Georgia  Ave.,  Silver  Spring. 
MD  20910,  301-427-7234. 

SUPPLEMENTARY  INFORMATION: 
On  March  15,  1978,  Abbott  Laborato¬ 
ries,  North  Chicago,  IL  60064,  submit¬ 
ted  to  the  Food  and  Drug  Administra¬ 
tion  (FDA)  a  reclassification  petition 
under  section  513(f)  of  the  Federal 
Pood,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  360c(f)).  The  manufacturer  re¬ 
quested  reclassification  of  the  Alpha- 
fetoprotein  Radioimmunoassay  (RIA) 
Diagnostic  Kit,  based  upon  the  manue. 
facturer’s  conclusion  that  the  device  is 
not  substantially  equivalent  to  any 
device  that  was  in  commercial  distri¬ 
bution  before  May  28,  1976  and  that 


the  device  is  not  substantially  equiva¬ 
lent  to  a  device  placed  in  commercial 
distribution  since  that  date  and  subse¬ 
quently  reclassified.  PDA  has  deter¬ 
mined  that  the  manufacturer’s  conclu¬ 
sions  with  respect  to  the  status  of  this 
device  are  correct.  Upon  this  determi¬ 
nation,  the  device  is  automatically 
classified  into  class  III  under  section 
513(f)(1)  of  the  act. 

Under  section  515(a)(2)  of  the  act 
(21  U.S.C.  360e(a)(2)),  before  a  device 
that  is  in  class  III  under  .section 
513(f)(1)  of  the  act  can  be  marketed,  it 
must  either  be  reclassified  under  sec¬ 
tion  513(f)(2)  of  the  act  or  have  an  ap¬ 
proval  of  an  application  for  premarket 
approval  under  section  515  of  the  act, 
unless  there  is  in  effect  for  the  device 
an  investigational  device  exemption 
under  section  520(g)  of  the  act  (21 
U.S.C.  360j(g)). 

On  June  29,  1978,  the  Immunology 
Device  Classification  Panel  reviewed 
the  petition  and  recommended  that 
the  device  be  reclassified  into  class  II. 

To  determine  the  proper  classifica¬ 
tion  of  the  device,  the  panel  consid¬ 
ered  the  criteria  in  section  513(a)(1)  of 
the  act. 

For  the  purpose  of  classification,  the 
Panel  assigned  to  this  generic  type  of 
device  the  name  "Alpha-fetoprotein 
RIA  Diagnostic  Kit  for  Neural  Tube 
Defects  (NTD),*’  and  described  this 
type  of  device  as  a  method  for  quanti¬ 
tative  measurement  of  Alpha-fetopro¬ 
tein  (AFP)  in  human  serum  plasma 
and  amniotic  fluid.  Elevated  levels  of 
AFP  are  used  for  the  early  diagnosis 
of  NTD. 

Summary  of  the  Reasons  for  the 
Recommendation 

The  Panel  made  the  following  deter¬ 
minations  in  supprt  of  its  recommen¬ 
dation: 

1.  The  device  is  not  an  implant  nor  is 
it  life-sustaining  or  life-supporting. 

2.  If  the  device  provides  erroneous 
information,  there  is  substantial  po¬ 
tential  risk  that  a  decision  to  termi¬ 
nate  pregnancy  may  result  in  the 
abortion  of  a  normal  fetus,  or  in  a  de¬ 
cision  to  continue  a  pregnancy  that 
may  result  in  the  birth  of  a  severely 
deformed  child. 

3.  General  controls  alone  are  not 
sufficient  to  provide  reasonable  assur¬ 
ance  of  the  safety  and  effectiveness  of 
the  device.  Sufficient  scientific  and 
medical  data  exist,  however,  to  estab¬ 
lish  a  performance  standard  to  provide 
such  assurance. 

4.  The  device  has  performance  char¬ 
acteristics  which  should  be  controlled 
and  maintained  at  a  level  that  permits 
the  differentiation  of  normal  maternal 
levels  of  AFP  from  those  that  indicate 
fetal  abnormalities. 


Summary  of  the  Data  on  Which  the 
Recommendation  is  Based 

The  petitioner  maintains  that  the 
test  should  be  reclassified  into  cla.ss  II 
because  it  is  not  for  use  in  supporting 
or  sustaining  human  life  or  for  a  use 
which  is  of  substantial  importance  in 
preventing  impairment  of  human 
health:  nor  does  it  present  a  potential 
unreasonable  risk  of  illne.ss  or  injury. 
The  petitioner  presented  data  which 
the  petitioner  believes  demonstrate 
that  sufficient  information  is  available 
to  establish  performance  standards  for 
products  used  in  the  quantitation  of 
AFP  in  maternal  serum  and  amniotic 
fluid  for  the  diagnosis  of  NTD. 

The  agency  believes,  however,  that 
the  test  should  be  retained  in  class  III, 
because  the  results  obtained  from  the 
test  may  be  the  sole  basis  for  life¬ 
saving  or  life-terminating  decisions. 
The  potential  for  misinterpretation  of 
results  is  substantial,  because  of  the 
lack  of  a  clear  distinction  between  the 
normal  and  abnormal  levels  of  AFP, 
the  fact  that  fetal  red  blood  cells  can 
contribute  to  erroneous  AFP  values  in 
tests  of  amniotic  fluid,  and  the  fact 
that  AFP  levels  vary  with  gestational 
age,  which  may  not  be  correctly  deter¬ 
mined. 

Direct  potential  risks  may  arise  also 
from  use  of  ultrasonography  (to  deter¬ 
mine  gestational  age)  and  amniocente¬ 
sis  (to  obtain  a  sample  of  amniotic 
fluid  for  confirmatory  AFP  tests).  In 
the  absence  of  accepted  reference  ma¬ 
terial  and  an  available,  legally  enforce¬ 
able  performance  standard,  there  is  no 
basis  for  comparing  clinical  trials  on 
the  Abbott  product  with  clinical  trials 
on  other  AFP  products. 

The  assay  is  a  type  of  RIA  in  which 
nonradioactive  AFP  in  patient  speci¬ 
men  or  standard  competes  with  a  con¬ 
stant  amount  of  1.25  I  AFT*  for  bind¬ 
ing  sites  in  a  limited  amount  of  AFP 
antiserum.  Thus,  the  percentage  of  ra- 
diocative  AFT*  bound  to  antiserum  is 
inversely  proportional  to  the  concen¬ 
tration  of  AFP  in  the  specimen.  The 
antiserum  bound  AFT*  (both  radioac¬ 
tive  and  nonradioactive)  is  separated 
from  the  unbound  AFT  by  various 
methods,  e.g.,  polyethylene  glycol  sep¬ 
aration  in  the  Abbott  Kit.  The  radio¬ 
activity  in  this  complex  is  measured 
with  a  gamma  scintillation  counter. 
The  exact  concentration  of  AFT  in  the 
specimen  is  determined  by  comparison 
with  the  curve  generated  from  mea¬ 
surement  of  the  known  standards. 

Factors  other  than  NTD  that  can  in¬ 
fluence  AFT  levels  are  fetal-maternal 
hemorrhage  into  amniotic  fluid,  multi¬ 
ple  pregnancies,  impending  intrauter¬ 
ine  death  of  the  fetus,  trophoblastic 
di.sease  (a  disease  that  affects  the 
tissue  attaching  the  ovum  to  the  uter¬ 
ine  wall),  germ  cell  tumors,  hepatoma 
(a  tumor  of  the  liver)  and  severe  liver 
disease,  exomphalos  (an  umbilical 
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hernia),  congenital  nephrosis  (kidney 
disease),  esophageal  atresia  (closing  of 
the  esophagus),  and  sacro-coccygeal 
teratoma  (tumor  of  the  sacroiliac)  and 
gastroschisis  (performation  of  the  wall 
of  the  abdomen).  These  conditions 
must  be  ruled  out  before  making  a  di¬ 
agnosis  of  NTD. 

For  optimal  results,  the  serum 
sample  for  APP  analysis  should  be 
drawn  during  the  period  from  16  to  18 
weeks  gestational  age.  In  the  patient 
with  an  elevated  maternal  serum  AFP 
value,  the  patient’s  obstetrical  history 
is  checked  and  accurate  gestational 
age  is  determined  with  the  aid  of  ul¬ 
trasonography.  Ultrasonography  or 
amniography  also  can  confirm  larger 
NTD  open  lesions.  A  single  maternal 
serum  AFP  analysis  is  not  a  definitive 
diagnostic  test  for  NTD.  A  patient 
with  an  elevated  serum  AFP  level 
should  have  an  additional  serum  test 
within  a  week.  After  two  tests  show 
raLsed  serum  AFP  values,  there  should 
be  confirmatory  tests  of  the  amniotic 
fluid  for  AFP  elevation. 

Amniocentesis  does  not  appear  to 
present  a  substantial  risk  to  the  pa¬ 
tient  or  the  fetus.  The  rate  of  sponta¬ 
neous  abortions  following  aminocente- 
sis  performed  after  ultrasonography  is 
less  than  1  percent  (Ref.  1).  This  rate 
approximates  the  normal  rate  of  spon¬ 
taneous  abortions  when  aminocentesis 
has  not  been  performed.  (A  higher 
spontaneous  abortion  rate  following 
amniocentesis  was  reported  in  a  study 
in  the  United  Kingdom  in  which  ultra¬ 
sonograph  did  not  always  precede  am¬ 
niocentesis  (Ref.  2)). 

Other  diagnostic  methods,  e.g.,  fe- 
toscopy  (visualizing  a  fetus  through  a 
microcamera  inserted  into  the  amnio¬ 
tic  sac),  are  now  in  investigational 
stages  in  a  few  medical  centers  in  the 
United  States.  These  procedures  can 
be  used  as  adjuncts  to  ultrasono¬ 
graphy  and  amniograhy  for  the  confir¬ 
mation  of  NTD  in  a  limited  number  of 
cases. 

Fetoscopy  allows  direct  visualization 
of  the  fetus  and  provides  a  means  of 
obtaining  fetal  blood  and  tissue  sam¬ 
ples  for  karyotype  analysis  for  diagno¬ 
sis  of  genetic  disorders.  Though  still  in 
the  investigational  stage,  fetoscopy 
may  become  a  useful  tool  in  confirm¬ 
ing  NTD. 

An  extensive  collaborative  study  was 
conducted  in  the  United  Kindom  to 
evaluate  the  utility  of  AFP  in  screen¬ 
ing  for  and  diagnosing  NTD  (Ref.  3). 
At  16  to  18  weeks  of  pregnancy,  88  per¬ 
cent  of  cases  of  anencephaly,  79  per¬ 
cent  of  cases  of  open  spina  bihda,  and 
5  percent  of  unaffected  singleton  preg¬ 
nancies  have  maternal  serum  AFT 
levels  equal  to  or  greater  than  2.5 
times  the  median  for  unaffected  sin¬ 
gleton  pregnancies.  Investigators  in 
the  United  States  also  have  found 


AFT  determination  useful  in  diagnos¬ 
ing  NTD  (Ref.  4). 

The  Immunology  Panel’s  specific 
comments  on,  and  criticisn;is  of,  the 
petitioner’s  AFT  test  performance 
data  are  listed  below.  The  Panel  be¬ 
lieves  that  these  concerns  can  be  ad¬ 
dressed  by  additional  information  or 
studies. 

1.  No  details  are  presented  on  the 
source  of  AFP  prepared  from  human 
hepatoma  serum. 

2.  Investigations  leading  to  the  de¬ 
tection  of  fatty  acids  in  the  AFT  prep¬ 
aration  are  not  discussed. 

3.  Because  lyophilized  AFT  may  de¬ 
grade,  studies  of  the  effect  of  lyophili- 
zation  on  AFP  should  have  been  con¬ 
ducted. 

4.  The  significance  of  the  results  of 
electrophoresis  and  the  reagents 
shown  in  the  submission  is  not  dis¬ 
cussed  clearly. 

5.  Crystallization  of  AFT  has  little 
significance  in  immunochemical  work. 
No  mention  is  made  of  the  water  con¬ 
tent  of  this  and  other  APP  prepara¬ 
tions. 

6.  The  reference  control  (27)  is 
spiked  human  serum  while  standards 
are  ascitic  fluid,  diluted  with  borate 
buffer,  calf  serum  and  Bovine  Gamma 
Globulin  (BGG).  No  attempt  has  been 
made  to  use  the  same  diluting  vehicle. 

7.  The  use  of  21  percent  polyethyl¬ 
ene  glycol  (separation  step),  which  is  a 
highly  viscous  material,  may  present 
problems  in  pipetting,  thereby  giving 
erroneoas  results. 

8.  The  petitioner  estimates  that  it 
has  a  5-year  supply  of  tested  antisera. 
How  this  estimate  was  arrived  at  and 
how  stable  this  material  will  be  at  the 
end  of  5  years  are  not  discussed. 

9.  Although  specificity  of  the  anti¬ 
serum  was  determined  by  testing  with 
10  potential  cross-reacting  proteins, 
the  testing  did  not  include  such  pro¬ 
teins  common  in  pregnancy  as  human 
chorionic  gonadotropin,  human  pla¬ 
centa!  lactogen,  and  hemoglobin  F.  In 
the  tested  proteins,  gammaglobulin 
appears  to  be  an  inhibitor  (30  percent 
low  value),  and  alpha-2-glycoprotein 
gives  a  value  that  is  15  percent  too 
high.  No  explanation  is  given  for  these 
cross  reactions. 

10.  The  poor  stability  of  one  lot  is 
not  clearly  explained. 

11.  All  clinical  data  submitted  were 
from  retrospective  studies.  Adequate 
information  is  not  given  on  how  the 
samples  were  stored  frozen  and  wheth¬ 
er  any  follow-up  studies  were  conduct¬ 
ed  on  the  donors  of  these  samples  as 
to  the  accuracy  of  the  determination 
of  the  presence  or  absence  of  NTD. 

Identification  of  Risks  to  Health 

The  Panel  noted  that  the  following 
risks  to  health  may  be  presented  by 
this  device: 


1.  Incorrect  diagnosis  of  normality 
and  absence  of  N’TD  may  lead  to  the 
birth  of  a  severely  deformed,  critically 
ill  child. 

2.  Incorrect  diagnosis  of  N'TD  may 
lead  to  the  abortion  of  a  normal  fetus. 

Additional  Findings 

The  Panel  recommended  that  the 
device  be  classified  into  class  II  and 
that  a  performance  standard  be  devel¬ 
oped  to  assure  the  safety  and  effec¬ 
tiveness  of  the  device.  The  Panel  rec¬ 
ommended  that  development  of  this 
standard  be  a  high  priority.  ITiority 
was  established  in  accordance  with  the 
medical  significance  of  this  device  rel¬ 
ative  to  other  devices. 

At  the  suggestion  of  the  Panel’s  con¬ 
sumer  representative,  the  Panel  rec¬ 
ommended  that  PDA  require  manufac¬ 
turers  of  AFP  diagnostic  kits  to  in¬ 
clude  appropriate  patient  information 
which  warns  the  patient  that  when  ab¬ 
normal  AFT  levels  are  detected  in  the 
patient’s  serum  or  amniotic  fluid,  addi¬ 
tional  tests  should  be  performed 
before  a  diagnosis  of  NTD  is  made. 

Agency’s  Statement  of  Disagreement 

The  agency  has  reviewed  the  Panel’s 
recommendation  and  reasons  and  the 
supporting  data  submitted  by  the  peti¬ 
tioner.  The  agency  disagrees  with  the 
Panel’s  recommendation  and  intends 
to  deny  the  petition  to  reclassify  the 
device  into  class  II. 

The  results  from  a  test  for  AFT  may 
be  used  in  deciding  whether  to  carry  a 
fetus  to  term  or  to  cqpsider  an  abor¬ 
tion.  Accordingly,  the  device  is  for  a 
use  w'hich  is  of  substantial  importance 
in  preventing  impairment  of  human 
health  and  presents  a  potential,  unrea¬ 
sonable  risk.  Misdiagnosis  could  lead 
to  the  decision  to  terminate  pregnan¬ 
cy,  resulting  in  the  abortion  of  a 
normal  fetus.  Conversely,  an  errone¬ 
ous  t^t  result  may  lead  to  the  conclu¬ 
sion  that  a  fetus  is  normal  when,  in 
fact,  it  has  severe  NTD.  Although 
FDA  is  aware  of  the  existence  of  data, 
in  the  petition  and  elsewhere,  that 
would  assist  in  the  development  of  a 
performance  standard,  the  agency  is 
not  convinced  that  a  standard  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
if  it  were  classified  into  class  II.  More¬ 
over,  because  an  acceptable  perform¬ 
ance  standard  is  not  now  available, 
only  general  contrbls  are  available  to 
regulate  products  measuring  AFT. 
These  controls  alone  are  insufficient. 
Accordingly,  the  agency  has  concluded 
that  the  device  meets  the  criteria  for 
class  III  in  section  513(a)(1)(C)  rather 
than  the  criteria  for  class  II  in  section 
513(a)(1)(B). 

AFT  assay  is  a  critical  diagnostic  test 
for  NTD.  Studies  show  that,  in  assays 
both  of  serum  and  of  amnoitic  fluid, 
there  is  an  overlap  between  the  distri- 
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bution  ranges  of  upper  AFP  values  in 
normal  pregnancies  and  lower  AFP 
values  in  abnormal  (NTD)  pregnan¬ 
cies.  At  a  2.5-cut-off  level  between  the 
mean  normal  values  and  the  mean  ab¬ 
normal  values,  the  detection  rate  will 
be  88  percent  for  anencephaly  and  79 
percent  for  open  spina  bifida  with  5 
percent  false  positives  (Ref.  3). 

Studies  have  shown  that  interassay 
and  intra-assay  variance  is  greater  in 
amniotic  fluid  assay  than  in  maternal 
serum  assay.  There  also  is  a  wide  vari¬ 
ation  of  AFP  values  in  amniotic  fluid 
samples  assayed  in  different  laborato¬ 
ries,  including  the  petitioner’s  (5.9- 
24.4  micrograms/milliliter  (jug/ml)  as 
the  normal  range  and ‘31.4-606.8  n-g/Kii 
as  the  abnormal  range).  Assignment  of 
numerical  values  to  positives  and  neg¬ 
atives  and  determination  of  false  posi¬ 
tive  and  false  negative  rates  are  de¬ 
pendent  upon  use  of  common  refer¬ 
ence  standards,  reagents,  and  tech¬ 
niques,  which  are  not  now  available. 
The  false  positive  rate  can  be  kept  to  a 
minimum  by  use  of  judiciously  chosen 
cut-off  values.  Accuracy  and  precision 
in  the  amniotic  fluid  assay  similar  to 
accuracy  and  precision  in  the  maternal 
serum  APT  assay  may  be  necessary. 

The  concentrations  of  AFP  in  the 
pregnant  woman’s  serum  vary  with 
the  gestational  age.  The  effectiveness 
of  AFP  screening  deF>ends  on  the  accu¬ 
racy  of  determining  the  gestational 
age.  Although  ultrasonography  aids  in 
the  determination  of  gestational  age, 
some  hospitals  in  this  country  do  not 
have  access  to  sophisticated  ultrasono¬ 
graphy  equipment.  It  is  possible  that 
erroneous  gestational  age  determina¬ 
tion  may  falsely  increase  the  number 
of  fetuses  with  indicated  NTD.  Con¬ 
versely,  if  ultrasonography  is  not  done 
and  gestational  age  is  erroneously  esti¬ 
mated  in  normal  pregnancies,  AFP 
tests  may  show  high  levels  of  AFP  ex¬ 
ceeding  the  given  mean  values.  The 
petitioner  did  not  state  how  FDA 
could  assure  that  ultrasonography  or 
equivalent  procedures,  i.e.,  amnio- 
graphy,  would  be  used  for  determining 
gestational  age. 

The  agency  notes  that  there  is  a 
risk,  albeit  low,  involved  in  performing 
amniocentesis  in  order  to  obtain  am¬ 
niotic  fluid  for  further  analysis  (Refs. 
1  and  2).  Moreover,  use  of  the  AFP 
test  will  lead  to  increase  use  of  other 
potentially  hazardous  diagnostic  tech¬ 
niques,  e.g.,  fetoscQpy,  that  are  ana¬ 
lyzed  to  confirm  NTD  diagnosis.  If 
serum  AFP  level  is  erroneously  report¬ 
ed  to  be  elevated,  the  risks  of  injury  to 
the  fetus  and  mother  from  amniocen¬ 
tesis  and  fetoscopy  are  unwarranted. 

It  is  evident  that  the  Panel  had  seri¬ 
ous  concerns  about  this  product,  even 
though  the  Panel  recommended  that 
the  device  be  reclassified  into  class  II. 
For  example,  the  Panel  recommended 
that  it  evaluate  premarket  notification 


(section  510(k))  submissions  for  each 
new  AFP  diagnostic  kit.  The  agency 
believes  the  most  effective  way  to  ad¬ 
dress  the  Panel’s  concern  about  ade¬ 
quate  regulation  of  new  products,  in¬ 
cluding  Panel  reviews,  would  be  for 
the  agency  to  deny  the  reclassification 
petition  and  to  retain  diagnostic  prod¬ 
ucts  for  measuring  AFP  in  class  III. 
These  actions  would  assure  that  no 
new  products  of  this  type  are  market¬ 
ed  except  after  panel  review  and  FDA 
approval. 

References 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing 
Clerk  (address  above)  and  may  be  seen 
by  interested  persons  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday. 
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Based  upon  the  legislative  history  of 
the  Medical  Device  Amendments  of 
1976,  FDA  has  stated  in  §860.7  (21 
CFR  860.7)  of  the  procedures  for  clas¬ 
sification  of  medical  devices,  published 
in  the  Federal  Register  on  July  28, 
1978  (43  FR  32988)  that  it  is  a  respon¬ 
sibility  of  each  manufacturer  and  im¬ 
porter  of  the  device  to  ensure  that  in¬ 
formation  exists  to  provide  reasonable 
assurance  that  the  device  is  safe  and 
effective  for  its  intended  uses.  Al¬ 
though  any  form  of  evidence  may  be 


submitted  to  show  whether  a  device  is 
safe  and  effective,  the  agency  relies 
only  on  valid  scientific  evidence  to  de¬ 
termine  that  there  is  reasonable  assur¬ 
ance  that  the  device  is  safe  and  effec¬ 
tive. 

The  agency  requests  that  scientific 
evidence  from  which  it  may  fairly  and 
responsibly  conclude  there  is  reason¬ 
able  assurance  of  safety  and  effective¬ 
ness  of  this  device  be  submitted  in  the 
form  of  comments.  FDA  is  allowing  60 
days  for  comments  on  this  notice,  in¬ 
stead  of  the  30  days  usually  allowed 
for  comments  on  notices  concerning 
reclassification  petitions.  Four  copies 
of  comments  should  be  submitted, 
except  that  individuals  may  submit 
one  copy,  and  should  be  identified 
with  Hearing  Clerk  docket  number 
78P-0167. 

The  petition,  the  transcript  of  the 
Panel  meeting,  and  received  comments 
may  be  seen  in  the  office  of  the  Hear¬ 
ing  Clerk  (address  above)  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  23,  1979. 

William  F.  Randolph, 
Acting  Associate  Commissioner 
for  Regulatory  Affairs. 
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ADVISORY  COMMIHEE 
Meeting 

AGENCY:  Food  and  Drug  Administra¬ 
tion. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public  advi¬ 
sory  committee  of  the  Food  and  Drug 
Administration  (FDA).  This  notice 
also  sets  forth  a  summary  of  the  prb- 
cedures  governing  committee  meetings 
and  methods  by  which  interested  per¬ 
sons  may  participate  in  open  public 
hearings  conducted  by  the  committees 
and  is  issued  under  section  10(a)  (1) 
and  (2)  of  the  Federal  Advisory  Com¬ 
mittee  Act  (Pub.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  D),  and  PDA 
regulations  (21  CFR  Part  14)  relating 
to  advisory  committees.  The  following 
advisory  committee  meeting  is  an¬ 
nounced: 


Committee  name  Date,  time,  and  place  Type  of  meeting  and  contact  person 


Board  of  Tea  Experts .  March  12  and  13. 10  Open  public  hearing  March  12,  10  a.m.  to  11  a.m.: 

a.m.,  Rm.  700,  850  open  committee  discussion  March  12,  11  a.m.  to 

Third  Ave.,  Brooklyn.  adjournment,  March  13,  10  a.m.  to  adjournment, 
NY.  Robert  H.  Dick,  850  Third  Ave.,  Brooklyn,  NY 

11232,  212-985-5739. 
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General  function  of  the  committee. 
The  Committee  advises  on  establish¬ 
ment  of  uniform  standards  of  purity, 
quality,  and  fitness  for  consumption  of 
all  teas  imported  into  the  United 
States  pursuant  to  21  U.S.C.  42. 

Agenda— Open  public  hearing.  Any 
interested  person  may  present  data, 
information,  or  views,  orally  or  in  writ¬ 
ing,  on  issues  pending  before  the 
board. 

Open  committee  discussion.  Discus¬ 
sion  and  selection  of  tea  standards. 

PDA  public  advisory  committee 
meetings  piay  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee  discus¬ 
sion,  (3)  a  closed  presentation  of  data, 
and  (4)  a  closed  committee  delibera¬ 
tion.  Every  advisory  committee  meet¬ 
ing  shall  have  an  open  public  hearing 
portion.  Whether  or  not  it  also  in¬ 
cludes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved 
for  the  open  portions  of  each  commit¬ 
tee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1-hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1-hour  time  limit 
for  an  open  public  hearing  represents 
a  minimum  rather  than  a  maximum 
time  for  public  participation,  and  an 
open  public  hearing  may  last  for  what¬ 
ever  longer  period  the  committee 
chairman  determines  will  facilitate  the 
committee’s  work. 

Meetings  of  advisory  committees 
shall  be  conducted,  insofar  as  is  practi¬ 
cal.  in  accordance  with  the  agenda 
published  in  this  Federal  Register 
notice.  Changes  in  the  agenda  will  be 
announced  at  the  beginning  of  the 
open  portion  of  a  meeting. 

Any  interested  person  who  wished  to 
be  assured  of  the  right  to  make  an 
oral  presentation  at  the  open  public 
hearing  portion  of  a  meeting  shall 
inform  the  contact  person  listed 
above,  either  orally  or  in  writing,  prior 
to  the  meeting.  Any  person  attending 
the  hearing  who  does  not  in  advance 
of  the  meeting  request  an  opportunity 
to  speak  will  be  allowed  to  make  an 
oral  presentation  at  the  hearing’s  con¬ 
clusion,  if  time  permits,  at  the  chair¬ 
man’s  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
obtained  from  the  Public  Records  and 
Documents  Center  (HPC-18),  5600 
Fishers  Lane,  Rockville,  MD  20857,  be¬ 
tween  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday.  The  FDA 
regulations  relating  to  public  advisory 


NOTICES 

committees  may  be  found  in  21  CFR 
Part  14. 

The  Commissioner  approves  the 
scheduling  of  meetings  at  locations 
outside  of  the  Washington,  DC.  area 
on  the  basis  of  the  criteria  of  21  cm 
14.22  of  FDA’s  regulations  relating  to 
public  advisory  committees. 

Dated:  February  21, 1979. 

William  F.  Randolph, 
Acting  Associate  Commissioner 

for  Regulatory  Affairs. 

[PR  Doc.  79-5830  Piled  3-1-79:  8:45  am] 
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ALEVAIRE 

Hearing  on  Proposal  To  Withdraw  Approval  of 
New  Drug  Applications 

AGENCY:  Food  and  Drug  Administra¬ 
tion. 

ACTION:  Notice. 

SUMMARY:  FDA  is  granting  a  hear¬ 
ing  on  the  proposal  to  withdraw  ap¬ 
proval  of  the  new  drug  applications 
for  Alevaire,  a  muco-evacuant  inhalant 
drug,  and  is  announcing  a  prehearing 
conference,  at  which  the  date  for  the 
hearing  will  be  set. 

DATES:  Prehearing  conference  on 
April  3,  1979,  at  10  a.m. 

Written  notices  of  participation  due 
by  April  2.  1979. 

Disclosure  of  data  and  information 
by  May  1.  1979. 

ADDRESSES:  Prehearing  conference 
will  be  in  PDA  Hearing  Room  4A-35, 
5600  Fishers  Lane.  Rockville.  MD 
20857;  WTitten  notices  of  participation 
and  disclosure  of  data  and  information 
to  PDA  Hearing  Clerk  (HFA-305),  Rm. 
4-65,  5600  Fishes  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Tenny  P.  Neprud,  Compliance  Regu¬ 
lations  Policy  Staff  (HFC-IO),  Pood 
and  Drug  Administration.  Depart¬ 
ment  of  Health.  Education,  and  Wel¬ 
fare,  5600  Fishers  Lane.  Rockville, 
MD  20857,  301-443-3480. 

SUPPLEMENTARY  INFORMATION: 
In  the  Federal  Register  of  August  13, 
1974  (39  FR  29013),  the  Director  of 
the  Bureau  of  Drugs  issued  a  notice  of 
opportunity  for  hearing  (formerly 
Docket  No.  FDC-D-141)  on  his  pro¬ 
posed  withdrawal  of  the  new  drug  ap¬ 
plications  (NDA’s)  for  Alevaire.  NDA’s 
8-530  and  10-613  held  by  Winthrop 
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Products,  Inc.,  and  Winthrop  Labora¬ 
tories.  both  subsidiaries  of  Sterling 
Drug.  Inc.,  90  Park  Ave.,  New  York, 
NY  10016  (hereinafter  respondents). 
Having  concluded  that  the  safety  and 
effectiveness  of  Alevaire  should  be 
considered  at  a  formal  evidentiary 
public  hearing,  the  Commissioner  of 
Food  and  Drugs  is  now  ordering  such  a 
hearing. 

The  history  of  Alevaire  as  a  market¬ 
ed  drug  goes  back  to  1952,  when  NDA 
8-530  became  effective,  at  a  time  when 
the  Federal  Pood.  Drug,  and  Cosmetic 
Act  required  only  proof  of  safety  in 
order  to  obtain  approval  for  a  new 
drug.  In  1956,  NDA  10-613  (Alevaire 
for  export)  was  also  made  effective. 
However,  on  July  17,  1968  (33  FR 
10227),  the  FDA  published  an  evalua¬ 
tion  of  a  report  (DESI  8530)  received 
from  the  National  Academy  of  Sci¬ 
ences— National  Research  Council, 
Drug  Efficacy  Study  Group,  on  Ale¬ 
vaire.  The  report,  whose  conclusion 
FDA  endorsed,  stated  that  Alevaire 
was  “ineffective”  because  there  was  no 
evidence  that  Alevaire  had  any  effect 
on  secretions  in  the  lung  beyond  that 
of  a  liquid  such  as  water  in  thinning 
secretions  by  simple  dilution.  The 
Commissioner,  therefore,  issued  a 
notice  of  opportunity  for  hearing  on 
December  6,  1969  (34  ID  19389).  Re¬ 
spondents  filed  a  written  appearance 
and  request  for  a  hearing  on  January 
20,  1970.  However,  on  September  11, 
1971  (36  FD  18337),  the  Commissioner 
issued  an  order  denying  a  hearing  and 
withdrawing  approval  of  the  NDA’s  on 
the  grounds  that,  as  a  matter  of  law, 
substantial  evidence  of  effectiveness 
was  lacking. 

Respondents  appealed  this  order  to 
the  United  States  Court  of  Appeals  for 
the  Second  Circuit,  which,  on  motion 
by  the  FDA.  remanded  the  matter  to 
the  agency  for  consideration  of  affida¬ 
vits  not  previously  taken  into  account. 
Therefore,  the  Commissioner,  by  Fed¬ 
eral  Register  order  dated  February 
10.  1972  (37  FR  3001),  set  aside  the 
previous  withdrawal  notice  and  rein¬ 
stated  the  NDA’s  for  Alevaire. 

On  March  8.  1973  (38  FR  6305),  fol¬ 
lowing  review  of  the  affidavits,  the 
Commissioner  again  published  an 
order  denying  the  request  for  a  hear¬ 
ing  and  withdrawing  the  NDA’s  for 
Alevaire.  Respondents  then  petitioned 
FDA  to  reconsider  this  withdrawal 
order.  Following  review  of  the  petition 
for  reconsideration,  FDA  concluded 
that  the  requests  for  hearing  should 
indeed  be  reevaluated,  and  the  order 
of  withdrawal  was  terminated  by  order 
published  in  the  Federal  Register  on 
June  18.  1973  (38  FR  15861).  On 
August  9.  1973  (38  FR  21515),  another 
order  of  withdrawal  of  approval  of  the 
NDA’s  for  Alevaire  and  a  denial  of  a 
hearing  was  published. 
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Respondents  sought  judicial  review 
of  the  Commissioner’s  orders  of  March 
8,  1973  and  August  9,  1973.  On  May  2, 
1974,  the  Court  of  Appeals  for  the 
Second  Circuit  set  aside  the  order  of 
August  9,  1973.  and  reinstated  approv¬ 
al  of  both  NDA’s,  holding  that  the 
notice  of  opportunity  for  hearing  pub¬ 
lished  December  6.  1969,  was  defective 
because  it  did  not  mention  the  combi¬ 
nation  drug  theory  as  a  ground  for  the 
proposed  withdrawal  of  approval  and 
that  the  respondents  were,  therefore, 
not  given  a  meaningful  opportunity  to 
submit  studies  or  data  to  contravene 
that  theory.  The  appeal  from  the 
order  published  March  8.  1973,  was 
dismissed  as  moot.  Sterling  Drug,  Inc. 
V.  Weinberger,  503  F.2d  675  (C.A.  2, 
1974). 

In  light  of  the  Court  of  Appeals’  de¬ 
cision,  the  Director  issued  another 
notice  of  opportunity  for  hearing  on 
August  13,  1974.  Respondents  then 
sought  to  enjoin  FDA  from  withdraw¬ 
ing  approval,  which  injunction  was 
denied  by  the  United  States  District 
Court  for  the  Southern  District  of 
New  York  on  the  grounds  that  admin¬ 
istrative  remedies  had  not  been  ex¬ 
hausted.  Sterling  Drug,  Inc.  v.  Wein¬ 
berger,  384  F.  Supp.  557  (S.D.  N.Y. 
1974).  This  decision  was  affirmed  by 
the  Court  of  Appeals.  Sterling  Drug, 
Inc.,  V.  Weinberger,  509  F.2d  1236  (C.A. 
2.  1975). 

In  rcspon.se  to  the  August  13.  1974 
notice  of  opportunity  for  hearing,  re¬ 
spondents  requested  a  hearing  and 
submitted  supporting  material.  The 
Commissioner  is  granting  the  hearing 
request. 

As  a  result  of  information  contained 
in  submissions  by  the  respondents  and 
other  information,  safety  questions 
concerning  Alevaire  have  arisen.  One 
of  these  questions  involves  the  poten¬ 
tial  of  tyloxapol  to  produce  atheroscle¬ 
rosis  in  humans.  Parenteral  use  of  this 
compound  in  test  animals  has  pro¬ 
duced  hyperlipemia,  involving  mainly 
cholesterol  and  phospholipids.  In  rab¬ 
bits  and  dogs,  tyloxapol  administered 
parenterally  caused  some  atheroscle¬ 
rosis.  There  is  also  some  evidence  that 
tyloxapol  is  teratogenic,  embryotoxic, 
and  decreases  fertility  in  animals. 
Therefore,  questions  of  safety  as  well 
as  questions  of  Alevaire’s  effective¬ 
ness.  should  be  resolved  at  the  hear¬ 
ing. 

The  issues  to  be  considered  at  the 
hearing  wdll  be: 

1.  Whether  there  are  adequate  and 
well-controlled  investigations,  includ¬ 
ing  clinical  investigations,  by  experts 
qualified  by  scientific  training  and  ex¬ 
perience  to  evaluate  the  effectiveness 
of  Alevaire,  on  the  basis  of  which  it 
can  fairly  and  responsibly  be  conclud¬ 
ed  that  Alevaire  is  effective  for  its  la¬ 
beled  conditions. 


2.  Whether  Alevaire  has,  by  all  tests 
reasonably  applicable,  been  proven 
safe  for  use  as  a  muco-evacuant  inhal¬ 
ant  drug. 

The  Bureau  of  Drugs  of  the  Food 
and  Drug  Administration  and  Win- 
throp  Products,  Inc.,  and  Winthrop 
Laboratories,  Divisions  of  Sterling 
Drug,  Inc,,  will  be  parties  to  the  hear¬ 
ing. 

A  prehearing  conference  will  take 
place  on  April  3,  1979,  at  10  a.m.  in  the 
FDA  Hearing  Room. 

The  Bureau  of  Drugs  has  filed  with 
the  Hearing  Clerk  a  narrative  state¬ 
ment  of  its  position  on  the  issues  at 
the  hearing  and  a  summary  of  the  evi¬ 
dence  to  be  introduced  in  support  of  it. 
Also,  the  Bureau  has  filed  with  the 
Hearing  Clerk  as  part  of  the  adminis¬ 
trative  record  copies  of  the  NDA,  pub¬ 
lished  studies,  and  other  data  bearing 
on  the  question  of  whether  Alevaire  is 
safe  and  effective. 

Interested  persons  may  obtain  a 
copy  of  the  narrative  statement  from 
the  office  of  the  Hearing  Clerk  at  the 
address  given  above  and  may  examine 
the  administrative  record  on  Alevaire 
at  that  office  from  9  a.m.  to  4  p.m., 
Monday  through  FYiday. 

The  hearing  will  take  place  in  the 
FDA  Hearing  Room  on  a  date  to  be  set 
at  the  prehearing  conference.  Admin¬ 
istrative  Law'  Judge  Daniel  J.  Davidson 
will  preside.  Written  notices  of  partici¬ 
pation  must  be  filed  with  the  Hearing 
Clerk  not  later  than  April  2.  1979. 

The  hearing  will  be  open  to  the 
public.  Any  participant  may  appear  in 
person,  or  by  or  with  coumsel,  or  with 
other  qualified  representatives,  and 
may  be  heard  with  respect  to  relevant 
matters.  Participants  other  than  the 
Bureau  of  Drugs  shall  disclo.se  data 
and  information  pursuant  to  21  CFR 
12.85  by  May  1,  1979. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  505,  52 
Stat.  1052-1053  as  amended  (21  U.S.C. 
355))  and  21  CFR  314.200(g),  and 
under  authority  delegated  to  him  (21 
CFR  5.1),  the  Commissioner  orders 
that  a  public  hearing  be  held  on  the 
issues  set  forth  in  this  notice. 

Dated:  February  28,  1979. 

William  F.  Randolph, 
Acting  Associate  Commissioner 
for  Regula  tory  Affairs. 

[FR  Doc.  79-6450  Piled  3-1-79;  8:45  ami 


[4110-03-M] 

FORT  DODGE  LABORATORIES 

Nelvotorb  Suspension  and  Cop-Tabs; 
Withdrawal  of  Approval  of  NADA's 

AGENCY:  Food  and  Drug  Administra¬ 
tion. 

ACrriON:  Notice. 


SUMMARY:  The  Director  of  the 
Bureau  of  Veterinary  Medicine  with¬ 
draws  approval  of  two  new  animal 
drug  applications  (NADA’s)  which  pro¬ 
vide  for  the  use  of  tablets  and  su.spen- 
sion  containing  dihydrostreptomycin 
w'ith  attapulgite  and  chlorhexidine  for 
the  treatment  of  calves  for  bacterial 
scours.  Fort  Dodge  Laboratories,  the 
sponsor  of  these  applications,  has  re¬ 
quested  this  action. 

EFFECTIVE  DATE:  March  2.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Donald  A.  Gable.  Bureau  of  Veteri¬ 
nary  Medicine  (HFW-100),  Food  and 

Drug  Administration.  Department  of 

Health,  Education,  and  Welfare. 

5600  Fishers  Lane,  Rockville,  MD 

20857,  301-443-4313. 

SUPPLEMENTARY  INFORMATION: 
Fort  Dodge  Laboratories,  800  5th  St, 
NW..  Fort  Dodge,  I A  50501,  is  sponsor 
of  NADA  65-262V  for  Nolvasorb  Sus¬ 
pension  and  NADA  65-396V  for  Nolva¬ 
sorb  Cap-Tabs.  These  applications, 
originally  approved  December  14,  1965 
and  November  12,  1965,  respectively, 
provide  for  the  use  of  several  products 
containing  dihydrostreptomycin  with 
attapulgite  and  chlorhexidine  for  the 
treatment  of  calves  for  bacterial 
scours.  These  products  were  similar  to 
those  which  were  the  subject  of  a  Na¬ 
tional  Academy  of  Sciences/National 
Research  Council  (NAS/NRC)  review 
published  in  the  Federal  Register  of 
August  22.  1970  (35  FR  13486).  The 
firm  was  advised  that  these  products 
must  be  brought  into  compliance  W'ith 
the  conclusions  of  that  review. 

On  August  17,  1978,  the  agency  ad¬ 
vised  Fort  Dodge  Laboratories  that  if 
it  did  not  respond  in  30  days  concern¬ 
ing  bringing  these  products  into  com¬ 
pliance  with  the  conclusions  of  the 
(NAS/NRC)  review,  the  agency  would 
proceed  with  action  to  withdraw  ap¬ 
proval  of  these  applications.  The  firm 
was  also  informed  that  if  it  w'as  not 
marketing  the  product,  it  could  re¬ 
quest  a  withdrawal  of  approval  and 
waive  an  opportunity  for  hearing. 

Fort  Dodge  Laboratories  responded 
on  August  30.  1978,  stating  that,  after 
investigating  the  possibilities  of  gener¬ 
ating  the  requested  data,  it  had  decid¬ 
ed  to  discontinue  manufacturing  and 
marketing  of  the  products.  It  request¬ 
ed  a  withdrawal  of  approval  of  the  ap¬ 
plications  and  waived  an  opportunity 
for  hearing. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  360b(e))). 
under  authority  delegated  to  the  Com¬ 
missioner  of  Food  and  Drugs  (21  CFR 
5.1)  and  redelegated  to  the  Director  of 
the  Bureau  of  Veterinary  Medicine  (21 
CFR  5.84),  and  in  accordance  with 
§514.115  Withdrawal  of  approval  of 
applications  (21  CFR  514.115),  notice 
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is  given  that  approval  of  NADA's  65- 
262V  and  65-396V  and  all  supplements 
for  these  products  containing  dihy¬ 
drostreptomycin  with  attapulgite  and 
chlorhexidine  is  hereby  withdrawn,  ef¬ 
fective  March  2,  1979. 

Dated:  February  2.  1979. 

Lester  M.  Crawford. 

Director,  Bureau  of 
Veterinary  Medicine. 

[FR  Doc.  79-6100  Filed  3-1-79;  8:45  ami 


(4110-03-M] 

[Docket  No.  79F-00041 

GENERAL  MILLS  CHEMICALS,  INC. 

Withdrawal  of  Petition  for  Food  Additivet 

AGENCY:  Food  and  Drug  Administra¬ 
tion. 

ACTION:  Notice. 

SUMMARY:  This  document  an¬ 
nounces  the  withdrawal  w'ithout  prej¬ 
udice  of  the  petition  (FAP  5B3057) 
proposing  safe  use  of  dimerized  oleic 
acid  from,  animal  sources  as  a  compo¬ 
nent  of  resins  and  adhesives  intended 
to  contact  foods. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jolin  J.  McAuliffe.  Bureau  of  Foods 
(HFF-334).  Food  and  Drug  Adminis¬ 
tration.  Department  of  Health.  Edu¬ 
cation.  and  Welfare.  200  C  St.  SW.. 
Washington.  DC  20204.  202-472- 

5690. 

SUPPLEMENTARY  INFORMATION: 
Under  the  Federal  Food.  Drug,  and 
Co.smetic  Act  (sec.  409(b).  72  Stat.  1786 
(21  U.S.C.  384(b))),  the  following 
notice  is  issued: 

In  accordance  with  §  171.7  With¬ 
drawal  of  petition  without  prejudice 
of  the  procedural  food  additive  regual- 
tions  (21  CFR  171.7),  General  Mills 
Chemicals.  Inc..  2010  E.  Hennepin 
Ave..  Minneapolis.  MN  55413  has  with¬ 
drawn  its  petition  (FAP  5B3057). 
notice  of  which  was  published  in  the 
Ffderal  Register  of  January  10,  1975 
(40  FR  2247)  proposing  that  §  175.105 
Adhesives  (21  CFR  175.105).  §  175.300 
Resinous  and  polymeric  coatings  (21 
CFR  175.300).  §  175.320  Resinous  and 
polymeric  coatings  for  polyolefin  films 
(21  CFR  175.320),  §176.170  Compo¬ 
nents  of  paper  and  paperboard  in  con¬ 
tact  with  aqueous  and  fatty  foods  (21 
CFR  176.170).  and  '§  177.1200  Cello¬ 
phane  (21  CFR  177.1200)  be  amended 
to  provide  for  the  safe  use  of  dimer¬ 
ized  oleic  acid  from  animal  sources  as 
a  component  of  resins  and  adhesives 
intended  to  contact  food. 


Dated:  February  15,  1979. 

Sanford  A.  Miller, 
Director,  Bureau  of  Foods. 

[FR  Doc.  79-5831  Filed  3-1-79;  8:45  ami 
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[Docket  No.  77N-0266:  DESI  10996] 

PROPOXYPHENE 
Public  Hearing 

AGENCY:  Food  and  Drug  Administra¬ 
tion  (FDA). 

ACTTION:  Notice  of  Public  Hearing. 

SUMMARY:  The  Commissioner  of 
Food  and  Drugs  announces  that  FDA 
wili  hold  a  public  hearing  to  receive  in¬ 
formation  and  opinions  from  interest¬ 
ed  persons  on  the  issues  of  the  safety 
and  effectiveness  of  propoxyphene- 
containing  drug  products  and  whether 
additional  regulatory  action  is  needed 
in  regard  to  these  drugs.  The  hearing 
is  part  of  an  extensive  review  of  pro- 
poxyhene  undertaken  at  the  direction 
of  the  Secretary. 

DATES:  The  public  hearing  will  be 
held  on  April  6.  1979,  at  9  a.m.  Written 
or  oral  notices  of  participation  are  due 
no  later  than  March  23. 1979. 

ADDRESS:  The  public  hearing  will  be 
held  at  the  Snow  Room  (Room  5051), 
HEW  North  Building.  330  Indepen¬ 
dence  Avenue  SW.  Washington.  D.C. 

Written  notices  of  participation 
should  be  sent  to  the  Hearing  Clerk 
(HFA-305),  Food  and  Drug  Adminis¬ 
tration.  Department  of  Health,  Educa¬ 
tion,  and  Welfare.  Rm.  4-65,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
Oral  notices  of  participation  will  be  ac¬ 
cepted  from  persons  who  find  in.suffi- 
cient  the  time  available  for  submitting 
a  written  notice. 

FOR  FURTHER  INFORMATION  OR 
TO  GIVE  A  JIOTICE  OF  APPEAR¬ 
ANCE  ORALLY.  CONTACT: 

Robert  Nelson.  Bureau  of  Drugs 
(HFD-120).  Pood  and  Drug  Adminis¬ 
tration.  Department  of  Health.  Edu¬ 
cation.  and  Welfare.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
3800. 

SUPPLEMENTARY  INFORMATION: 
Terminology 

In  this  notice,  DPX,  the  abbrevia¬ 
tion  for  the  dextrorotatory  isomer 
(dextropropoxyphene)  to  which  is  at¬ 
tributed  the  analgesic  effect  of  pro¬ 
poxyphene.  is  used  to  denominate  pro¬ 
poxyphene-containing  products  gener¬ 
ally.  In  some  instances,  the  notice 


clearly  specifies  individual  drug  prod¬ 
ucts  or  groupings  of  drug  products 
containing  DPX  (e.g.,  combination 
drugs,  or  the  drugs  in  the  hydrochlo¬ 
ride  or  the  napsylate  salt  forms). 

Background 

Propoxyphene  (DPX)  hydrochloride 
alone  and  in  combination  with  aspirin, 
phenacetin,  and  caffeine  was  first 
marketed  in  1957  by  Eli  Lilly  &  Co. 
(hereinafter  referred  to  as  “Lilly”). 
Under  the  law  applicable  at  that  time, 
the  drug  products  (Dar\on,  Darvon 
Compound,  and  Darvon  Compound-65) 
were  approved  for  marketing  based 
solely  on  evidence  of  safety.  When 
demonstration  of  efficacy  became  a  re¬ 
quirement  in  1962,  DPX  was  among 
the  drugs  reviewed  for  FDA  by  the  Na¬ 
tional  Academy  of  Sciences /National 
Research  Council  (NAS/NRC).  In  the 
Federal  Register  of  April  8.  1969  (34 
FR  6264),  FDA  announced  the  conclu¬ 
sion  that  DPX  products  (with  the  ex¬ 
ception  of  the  32-milligram  (mg)  dose 
of  propoxyphene  hydrochloride)  were 
effective  “for  the  relief  of  mild  to 
moderate  pain.” 

In  1972,  because  of  misleading  claims 
made  by  Lilly.  FDA  required  the  firm 
to  issue  the  following  statements  to 
physicians  in  a  “Dear  Doctor”  letter: 
“There  is  no  substantial  evidence  to 
demonstrate  that  65  milligrams  of 
Darvon  is  more  effective  than  650  mil¬ 
ligrams  of  aspirin  (two  5-grain  tablets), 
and  the  preponderance  of  evidence  in¬ 
dicates  that  it  may  be  somewhat  less 
effective.  The  preponderance  of  evi¬ 
dence  indicates  that  Darvon  is  some¬ 
what  less  potent  than  codeine.  The 
best  available  evidence  is  that  Darvon 
is  approximately  two-thirds  as  potent 
as  codeine.  Furthermore,  there  is  no 
substantial  evidence  that,  when  ad¬ 
ministered  at  equianalgesic  doses, 
Darvon  produces  a  lower  incidence  of 
side  effects  than  codeine.” 

In  the  Federal  Register  of  Decem¬ 
ber  27.  1972,  (37  FR  28526)  FDA  an¬ 
nounced  a  change  in  the  labeling  re¬ 
quirements  for  these  products  and  ac¬ 
knowledged  the  limited  effectiveness 
of  the  32- mg  dose  of  DPX  hydrochlo¬ 
ride  in  that:  “recent  studies  have 
shown  that  this  dose  does  have  an  an- 
alge.sic  effect  in  a  certain  fraction  of 
the  population  with  mild  to  moderate 
pain.  While  32  milligrams  of  propoxy¬ 
phene  is  a  weak  analgesic  dose,  only 
the  physician  attending  a  particular 
patient  can  determine  by  titrating  the 
dose  whether  that  individual  patient  is 
one  of  the  minority  who  will  re.spond 
adequately  to  the  32-milligram  dose, 
or  is  one  of  the  majority  who  will  re¬ 
quire  at  least  65  milligrams  to  achieve 
adequate  analgesia.” 

Because  of  the  abuse  potential  of 
DPX-containing  products,  they  were 
placed  in  Schedule  IV  of  the  Con¬ 
trolled  Substances  Act  in  1977.  In  an 
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April  7.  1978  Federal  Register  notice 
(43  FR  14739),  FDA  revised  labeling 
requirements  to  add  warnings  on  ad¬ 
verse  reactions;  warnings  on  interac¬ 
tions  with  alcohol,  tranquilizers,  seda¬ 
tive/hypnotics,  and  other  central  ner¬ 
vous  system  depressants;  and  informa¬ 
tion  on  management  of  overdosage. 

In  the  early  1970’s  after  approval  of 
new  drug  applications  (NDA’s)  based 
on  bioavailability  studies.  Lilly  mar¬ 
keted  new  products  containing  the 
napsylate  salt  of  DPX,  either  alone 
(Darvon-N)  or  in  combination  with 
acetaminophen  (Darvocet-N)  or  aspi¬ 
rin  (Darvon-N  with  ASA). 

Since  then,  more  than  50  abbreviat¬ 
ed  new  drug  applications  (ANDA’s) 


have  been  submitted  and  approved  for 
over  30  “me-too”  manufacturers  of 
DPX  products  marketed  under  a  vari¬ 
ety  of  trade  names. 

Through  the  years,  DPX-containing 
products  have  become  among  the  most 
frequently  prescribed  prescription 
drugrs  in  the  United  States.  They 
peaked  in  popularity  from  1973  to 
1975,  when  retail  prescriptions  totalled 
over  39  million  annually.  While  the 
total  number  of  prescriptions  has  de¬ 
clined  in  recent  years  (total  for  1978  is 
31  million),  DPX  products  are  still 
very  popular.  The  ranking  of  Lilly’s 
leading  DPX  products  among  the  200 
most  prescribed  drugs  for  the  years 
1972  through  1977  is  shown  in  Table  1. 


Table  l.—Rank  Among  the  Top  200  Most  Prescribed  Drugs  ' 


1972  1973 

1974 

1975 

1976 

1977 

Darvocet-N  (propoxyphene  napsylate  with  aceta- 

minophen) . 

_  87 

24 

20 

18 

‘12 

Darvon  32  mg  and  65  mg  (propoxyphene  hydro- 

chloride) . . . 

35  47 

68 

71 

78 

93 

Darvon  Compound-65  AI^C . 

2  3 

3 

6 

15 

20 

■Source:  National  Prescription  Audit.  IMS  America. 

’Darv'ocet-N  was  divided  into  two  groups  (SO  and  100)  for  the  year  1977  only.  The  1977  rank  for  Darvo¬ 
cet-N  100  was  18;  for  Darvocet-N  50  it  was  169.  The  1977  ranking  of  12  for  Darvocet-N  was  derived  by  aggre¬ 
gating  data  for  Darv(xret-N  50  and  100.  in  order  to  simplify  the  comparison  with  previous  years. 


Recent  Developments 

During  the  1970’s  clinical  experience 
with  DPX  and  publication  of  addition¬ 
al  studies  on  the  drug  have  given  rise 
to  some  questions  about  its  safety  and 
efficacy.  The  reservations  that  PDA 
expressed  in  requiring  certain  labeling 
changes,  described  above,  exemplify 
one  result  of  such  developments;  an¬ 
other  is  the  Drug  Enforcement  Admin¬ 
istration’s  placement  of  DPX  products 
in  Schedule  IV  of  the  Controlled  Sub¬ 
stances  Act. 

On  November  21,  1978,  the  Secretary 
of  Health,  Education,  and  Welfare  was 
petitioned  by  the  Health  Research 
Group  (HRG),  Washington,  D.C.,  to 
suspend  approval  of  the  NDA’s  for 
DPX-containing  products  under  sec¬ 
tion  505(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  21  U.S.C.  355(e),  on 
the  ground  that  the  continued  market¬ 
ing  of  these  drugs  represents  an  immi¬ 
nent  hazard  to  the  public  health.  Al¬ 
ternatively,  HRG  requested  that  if  the 
Secretary  (lid  not  suspend  approval  of 
the  NDA’s,  he  support  HRG’s  petition 
to  DEA  that  DPX  be  rescheduled  as  a 
Schedule  II  narcotic  under  the  Con¬ 
trolled  Substances  Act  (Ref.  1). 

In  response  to  the  request  of  the 
Secretary  for  recommendations  con¬ 
cerning  these  issues,  FDA  reviewed 
the  following:  Data  cited  by  HRG; 
other  available  reports  of  studies  on 
DPX  in  the  scientific  literature;  infor¬ 
mation  available  from  the  Drug  En¬ 
forcement  Administration’s  Drug 
Abuse  Warning  Network  (DAWN); 


data  submitted  by  Lilly  on  fatalities 
resulting  from  DPX  products;  infor¬ 
mation  presented  before  the  Monopo¬ 
ly  and  Anticompetitve  Activities  Sub¬ 
committee  of  the  the  Select  Commit¬ 
tee  on  Small  Business,  U.S.  Senate,  on 
January  31,  February  1  and  5.  1979; 
and  information  considered  at  FDA’s 
Drug  Abuse  Advisory  Committee 
meeting  on  February  13, 1979. 

On  February  15,  the  Secretary  an¬ 
nounced  his  decision  that  evidence 
currently  available  does  not  warrant 
his  invoking  the  imminent  hazard  pro¬ 
vision  of  the  Act.  However,  he  directed 
PDA  to  take  several  specific  actions  to 
warn  the  public  of  the  nature  and 
degree  of  risk  now  known  to  be  associ¬ 
ated  with  DPX  use  and  abuse.  In  addi¬ 
tion,  the  Secretary  ordered.  FDA  to 
hold  a  public  hearing  on  the  effective¬ 
ness,  modes  of  use,  and  safety  of  DPX, 
and  to  conduct  and  complete  a  com¬ 
prehensive  study  of  the  scientific  data 
on  DPX. 

Highlights  of  material  being  studied 
by  FDA  are  summarized  in  the  follow¬ 
ing  sections  on  “efficacy  studies”  and 
“safety”. 

Efficacy  Studies 
propoxyphene 

1.  Early  studies  on  DPX  seemed  to 
establish  that  the  drug  was  an  effec¬ 
tive,  though  mild,  analgesic.  This  was 
demonstrated  by  the  conclusion  of  the 
NAS/NRC  Panel  on  Drugs  for  Relief 
of  Pain  (Ref.  2).  The  chairman  of  the 
panel  was  Louis  Lasagna,  M.D.,  and 


expert  in  the  field  of  clinical  pharma¬ 
cology  and  analgesia.  William  T. 
Beaver,  M.D..  a  member  of  the  panel 
and  also  an  expert  in  the  field  of  anal¬ 
gesia.  concluded  as  follows  in  1966:  “In 
summary,  dextropropoxyphene  is  a 
mild  oral  analgesic  which  is  of  ques¬ 
tionable  efficacy  in  doses  lower  than 
65  milligrams.  The  drug  is  definitely 
less  potent  than  codeine,  the  best 
available  estimates  of  the  relative  po¬ 
tency  of  the  two  drugs  indicating  that 
dextropropoxyphene  is  approximately 
M)  to  %  as  potent  as  the  latter  drug. 
Likewise,  dextropropoxyphene  in  32 
milligram  to  65  milligram  doses  is  cer¬ 
tainly  no  more,  and  possibly  less,  ef¬ 
fective  than  the  usually  used  doses  of 
aspirin  or  A.P.C.”  (Ref.  3). 

2.  Further  reviews  of  1970  and  1972 
confirmed  previous  views  of  DPX  as 
effective  for  mild  to  moderate  pain. 

The  methodology  for  the  clinical 
assay  of  analgesic  efficacy  was  less  so¬ 
phisticated  at  that  time,  however,  and 
many  of  the  early  studies  would  not 
meet  today’s  criterial  as  adequate  and 
well  controUed  (21  CFR  314.111). 

Thus,  in  a  review  paper  published  in 
1970  by  Miller  et  al.,  less  than  10  per¬ 
cent  of  the  published  reports  of  DPX 
hydrochloricie  that  were  reviewed  co- 
sistcd  of  double-blind  placebo  compari¬ 
sons,  Miller  cited  9  of  18  placebo-con¬ 
trolled  trials  in  which  DPX  was  more 
effective  than  placebo  and  concluded 
that  “Propoxyphene  Is  no  more  effec¬ 
tive  than  aspirin  or  codeine  and  may 
even  be  inferior  to  these  analgesics 
•  •  *.  When  aspirin  does  not  provide 
adequate  analgesia  it  is  unlikely  that 
propoxyphene  will  do  so”  (Ref.  4). 

Prior  to  the  1972  labelling  changes. 

Dr.  Beaver  again  reviewed  for  FDA 
the  published  scientific  literature  on 
DPX  products  and  concluded  that 
they  were  effective  (Ref.  5). 

At  the  time  of  these  reviews,  it  ap¬ 
peared  that  most  of  the  studies  that 
did  not  demonstrate  efficacy  showed 
significant  methodological  problems 
or  lack  of  assay  sensitivity  in  that  they 
were  unable  to  distinguish  between  a  j 
codeine  or  aspirin  “standard”  and  pla-  I 
cebo.  However,  some  recent  studies  j 

have  not  shown  these  problems;  they  j 

appear  adequate  and  well  controlled 
and  repeatedly  demonstrate  the  effica-  i 
cy  of  -  other  analgesics  but  have  not  ? 
done  so  with  DPX. 

3.  Three  recent  "negative”  studies 
are  cited  in  the  HRG  petition.  The 
first  is  a  1972  study  by  Moertel  et  al., 
in  which  DPX  was  compared  to  other 
marketed  analgesics  and  placebo  in  a 
single-dose  trail  in  cancer  patients. 

DPX,  ethoheptazine,  and  promazine 
were  not  superior  to  placebo  in  the  | 

relief  of  pain.  Aspirin  (650  mg)  was  ! 

found  to  be  the  most  effective  agent, 
followed  by  pentazocine,  acetamino¬ 
phen,  phenacetin,  mefenamic  acid. 

and  codeine  (Ref.  6). 
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Hopkinson  et  al.  in  a  study  reported 
in  1973,  compared  single  doses  of  DPX 
hydrochloride  (65  mg),  acetaminophen 
(650  mg).  DPX  plus  acetaminophen, 
and  placebo  in  200  patients  with  pos- 
tepisiotomy  pain  and  found  that  DPX 
was  statistically  no  better  than  place¬ 
bo  in  the  relief  of  pain  (Ref.  7). 

Gruber,  in  a  two-dose  study  in  46  pa¬ 
tients.  compared  DPX  napsylate  (50  to 
100  mg)  to  codeine  (30  or  60Mg)  and 
placebo.  He  found  that  although  there 
was  no  measurable  difference  between 
either  active  drug  and  placebo  after 
the  first  dose,  both  drugs  w'ere  superi¬ 
or  in  effect  to  placebo  after  the  second 
dose  (the  drugs  were  not  significantly 
different  from  each  other)  (Ref.  8). 

4.  Not  all  recent  reports  are  negative. 
A  1978  study  by  Sunshine  et  al.  found 
DPX  napsylate  at  200  mg  (twice  the 
recommended  dose)  to  be  significantly 
better  than  placebo.  The  lowest  dose 
used  (50  mg)  was  slightly  better  than 
placebo,  but  the  usual  dose  (100  mg) 
was  not  tested  (Ref.  9).  These  reports 
reinforce  the  conclusions  of  Beaver  in 
1966  that  the  results  of  DPX  efficacy 
studies  “of  apparently  suitable 
design  .  .  .  are  to  a  degree  contradic¬ 
tory”  (Ref.  3). 

In  a  second  review  by  Miller  in  1977, 
three  studies  showed  DPX  to  be  no 
more  effective  than  placebo,  and  in 
five  other  DPX  was  as  effective  as  the 
standard  agent  (Ref.  10).  Beaver,  in 
his  recent  Senate  testimony,  (Ref.  11), 
noted  five  recent  positive  studies  (Bap- 
tisti,  1971;  Berry  1975;  Winter,  1973; 
Young,  1978;  and  Wang,  1974). 

PROPOXYPHENE  COMBINATIONS 

1.  For  DPX  combinations,  the  effica¬ 
cy  issue  is  not  whether  they  are  effec¬ 
tive  per  se  since  it  is  presumed  they 
are  at  least  as  effective  as  the  aspirin, 
acetaminophen,  or  APC  component. 
Rather,  the  question  is  whether  the 
DPX  component  contributes  to  the  ef¬ 
ficacy  of  the  combination,  as  required 
by  21  CPU  300.50  (fixed  combination 
prescription  drugs). 

2.  A  1971  review  of  studies  by  Beaver 
contains  one  of  the  earlier  views  on 
the  efficacy  of  DPX  combinations. 
Beaver  noted  several  positive  studies 
(Brooke  and  Brooke,  1966;  Gruber, 
1962;  Marrs,  1959)  and  concluded  that 
“although  the  design  and  results  of 
available  studies  comparing  combina¬ 
tions  of  DPX  and  either  aspirin  or 
APC  with  their  individual  constituents 
leave  much  to  be  desired,  there  is  sub¬ 
stantial  evidence  that  these  combina¬ 
tions  are  more  effective  than  their 
constituents  administered  separately” 
(Ref,  5). 

3.  Three  references  are  cited  in  the 
HRG  petition:  Hopkinson  et  al.  found 
that  there  was  no  significant  differ¬ 
ence  between  the  efficacy  of  acetamin¬ 
ophen  alone  and  that  of  acetamino¬ 


phen  in  combination  with  DPX.  (Ace¬ 
taminophen  alone  or  in  combination 
with  DPX  was  significantly  more  ef¬ 
fective  than  DPX  alone  and  placebo 
(Ref.  7)). 

In  a  1974  study  of  the  efficacy  of 
combination  drugs  containing  aspirin, 
Moertel  et  al.  found  that  DPX  napsy¬ 
late  (100  mg)  did  not  significantly  in¬ 
crease  the  analgesic  effect  of  650  mg 
aspirin.  (Three  compoimds,  codeine, 
pentazocine,  and  oxycodone,  did  sig¬ 
nificantly  increase  the  aspirin's  anal¬ 
gesic  effect;  in  addition  to  DPX  napsy¬ 
late,  other  substances  that  did  not  in¬ 
crease  aspirin’s  analgesic  effect  were 
ethoheptazine,  pentobarbital,  and  caf¬ 
feine.)  Moertel  noted  the  “conflicting 
evidence  in  the  literature  regarding 
the  effectiveness  of  propoxyphene” 
and  concluded  that  “it  remains  to  be 
clearly  established  that  its  popularity 
reflects  true  analgesic  effectiveness” 
(Ref.  12). 

On  the  other  hand,  Bauer  et  al.  in 
1974  reported  the  results  of  a  study 
that  did  show  that  the  addition  of 
DPX  to  the  antiinflanunatory  analge¬ 
sics  (aspirin  at  three  different  doses 
and  phenacetin  at  three  doses,  plus  or 
minus  caffeine)  produced  a  significant 
increase  in  analgesia.  This  was  a  facto¬ 
rial  efficacy  study  of  DPX.  aspirin, 
and  APC  in  610  subjects  by  tw^o  inves¬ 
tigators  in  two  separate  institutions. 
DPX  was  never  tested  alone,  however, 
and  the  increased,  analgesia  of  the 
DPX  combinations  was  accompanied 
by  a  significant  increase  in  side  ef¬ 
fects.  The  authors  noted  that  the  aspi¬ 
rin-containing  products  were  packaged 
improperly,  but  the  possible  loss  of  ef¬ 
ficacy  due  to  pharmaceutical  instabil¬ 
ity  was  not  tested  by  chemical  analy¬ 
ses.  This  positive  multifactorial  study 
of  the  contribution  of  DPX  to  the  effi¬ 
cacy  of  DPX  combinations  is  large, 
contains  10  medication  test  groups  but 
no  placebo  control,  and  has  other 
methodological  weaknesses.  According 
to  the  authors,  the  data  obtained  at 
the  two  institutions  “differed  signifi¬ 
cantly  and  possibly  should  not  be 
pooled”.  Nevertheless,  the  results  were 
pooled  and  no  assessment  of  individual 
studies  is  possible.  Moreover,  the  most 
effective  treatment  group  used  DPX 
napsylate  at  200  mg  (twice  the  recom¬ 
mended  dose).  There  was  also  a  failure 
of  the  relative  potency  assay  assess¬ 
ment  for  the  different  doses  of  aspirin, 
thought  possibly  due  to  the  instability 
of  the  aspirin  due  to  the  defective 
packaging  (Ref.  13). 

4.  A  review  by  Miller  in  1977  found 
that  only  the  Bauer  study  showed  a 
contribution  of  DPX  to  the  DPX-APC 
combinations.  As  noted  above,  howev¬ 
er.  the  problems  of  design  and  analysis 
in  the  Bauer  study  are  substantial. 
Miller  concluded  that  in  the  interim 
since  his  1970  review,  no  newly  pub¬ 


lished  studies  showed  that  DPX  con¬ 
tributed  significantly  to  the  efficacy  of 
DPX-aspirin  or  DPX-acetminophen 
combinations.  In  fact,  he  found  that 
the  only  recent  well-designed  studies 
(Moertel  and  Hopkinson)  showed  no 
contribution  of  DPX  to  the  efficacy  of 
the  combinations  (Ref.  10). 

Safety 

Concerns  about  the  safety  of  DPX 
center  primarily  upon  its  relationship 
to  the  deaths  of  DPX  users,  rather 
than  upon  side  effects  associated  with 
the  drug,  which  have  been  thought  to 
be  relatively  minimal  when  the  drug  is 
used  as  directed  at  the  recommended 
doses.  Concerning  side  effects,  for  ex¬ 
ample,  Miller  and  Greenblatt  reported 
that  adverse  reactions  to  DPX  in  hos¬ 
pitalized  patients  were  infrequent  and 
mild.  The  adverse  reactions,  although 
qualitatively  similar,  occurred  less 
often  than  with  codeine  and  other  an¬ 
algesics  used  in  hospitalized  patients. 
Standard  tolerance  studies  in  volun¬ 
teers  revealed  no  significant  differ¬ 
ences  between  DPX  and  placebo  (Ref. 
14).  In  contrast,  Goodman  and  Gilman 
state  that  in  doses  equianalgesic  to  co¬ 
deine  it  is  likely  that  the  incidence  of 
side  effects  would  be  similar  to  tho.se 
of  codeine  (Ref.  15), 

Reports  of  deaths  in  connection  with 
DPX  use  have  frequently  relied  upon 
statistics  received  from  the  Drug 
Abuse  Warning  Network  (DAWN) 
system.  This  system,  from  which  data 
are  cited  in  the  HRG  petition,  is  a 
large-scale  data-collecting  system,  ini¬ 
tiated  in  September  of  1972  and  oper¬ 
ated  for  the  Federal  Government  on 
contract  by  IMS  America,  Ambler,  PA. 
DAWN  collects  data  from  over  twenty 
large  metropolitan  areas  in  the  conti¬ 
nental  United  States  and  tabulates 
them  as  the  number  of  “mentions”  of 
a  drug  after  persons  have  been  in  con¬ 
tact  with  or  treated  by  one  of  three 
types  of  facilities:  emergency  rooms  in 
non-Federal  short-term  general  hospi¬ 
tals  (as  defined  by  the  American  Hos¬ 
pital  Association),  offices  of  medical 
examiners  or  coroners,  and  crisis  inter¬ 
vention  centers.  An  “episode”  is  either 
a  drug-related  death  or  a  drug-related 
visit  to  an  emergency  room,  and  a 
“mention”  is  the  report  of  a  drug  asso¬ 
ciated  with  an  episode.  If  three  drugs 
were  reported  for  one  episode,  for  ex¬ 
ample,  three  drug  mentions  would  be 
recorded.  Certain  analytical  problems 
may  arise  because  of  factors  such  as 
the  lack  of  precision  in  reporting  (e.g. 
the  names  of  the  drugs  involved  may 
be  given  to  an  emergency  room  in 
jargon  that  makes  it  impossible  to 
assign  the  mention  precisely  to  a  par¬ 
ticular  drug  or  drugs)  and  the  limita¬ 
tions  in  the  system  itself  (e.g.  the 
number  and  characteristics  of  the 
facilities  reporting  to  the  DAWN 
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system  have  not  remained  constant). 
Despite  these  problems.  DAWN  data 
are  regarded  as  useful  in  identifying 
trends  or  indicating  the  development 
of  drug  problems.  Although  the  data 
are  not  measures  of  the  absolute  size 
of  a  drug  problem,  they  illuminate  as¬ 
pects  of  the  nature  of  such  a  problem, 
and  are  helpful  in  making  compari¬ 
sons  among  drugs.  The  DAWN  data 
which  follow  include  only  mentions 
from  emergency  rooms  and  medical 
examiners  or  coroners,  excluding  crisLs 
inten'ention  center  reports.  Although 
for  many  analyses  it  is  appropriate  to 
limit  the  data  for  a  given  period  to 


that  reviewed  from  consistent  report¬ 
ers.  that  was  not  done  in  this  case  be¬ 
cause  of  the  importance  of  not  omit¬ 
ting  any  useful  information. 

Table  2  compares  DAWN  data  on 
coroners’  reports  of  deaths  (associated 
with  DPX  alone  or  in  conjunction 
with  other  factors)  with  data  on  emer¬ 
gency  room  visits.  Although  there  is  a 
flight  increase  in  deaths  in  1977  com¬ 
pared  with  the  previous  3  years,  this 
difference  is  of  questionable  signifi¬ 
cance.  In  most  instances,  other  sub¬ 
stances  (e.g.  tranquilizers)  are  aLso  im¬ 
plicated  in  the  deaths. 


Table  2.— Coroners’  Reports  and  Emergency  Room  Visits  in  Which  Propoxyphene  (DPX)  is 

Mentioned' 


Coroners’  reports  Emergency  room  visits 


Total 

DPX 

only 

Percent 

Total 

DPX 

only 

Percent 

1974 _ 

. . .  574 

155 

27.0 

3.565 

1.352 

37.9 

19T6 . . 

.  . 

.  682 

137 

23.5 

3.508 

1.259 

35.9 

1976 _ 

116 

24.3 

3.572 

1.318 

36.9 

1977 . . 

.  531 

179 

33.7 

3.434 

1.292 

37.6 

'Source;  DAWN  data.  IMS  America. 


Comparisons  on  safety  of  DPX  and 
other  drugs  are  shown  in  Tables  3  and 
4.  Not  only  are  total  DAWN  mentions 
(coroner  and  emergency  room)  for  the 
drugs  provided,  but  also  comparisons 
indicating  the  ratios  of  DPX-associat- 
ed  deaths  to  prescriptions  dispensed. 
The  data  indicate  that  DPX  is  the 
most  frequently  mentioned  single  drug 
on  coroner’s  reports.  However,  the 
ratio  of  DPX-associated  deaths  (coro¬ 
ners’  mentions)  to  dispensed  prescrip¬ 


tions  is  lower  than  that  for  the  barbi¬ 
turates.  ethchlorvynol.  glutethimide. 
methaqualone,  amitriptyline,  doxepin. 
and  pentazocine,  as  shown  in  Table  3. 
When  comparisons  are  made  according 
to  drug  groupings,  as  in  Table  4,  the 
propoxyphene  ratio  is  considerably 
lower  than  that  for  three  other  drug 
groups  (“barbiturates.”  “other  seda¬ 
tive/hypnotics.”  and  “antidepres¬ 
sants”). 
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TABLE  4— CX)MPARISON  OP  PRDPQXyPHENE  WITH  OTHER  DRUG  GROUPINGS; 
ASSOCIATIONS  WITH  DEATHS,  1977* 


Drug  groip 


Tbtal  Coroner  Coroner  mentions/  Group 

Rx's  n^icns  millicn  Rx's  rank 


BARBITORATES**  3.8  1,071  282  1 

Secobarbital 
Pentobarbital 
Amobarbital 
Seco/amobar  bi  tal 

OTHER  SEDATIVE/ 

HyPNOnCS**  6.5  326  50  2 

Methaquadone 

Ethdilorvynol 

Glutethimide 

Chloral  hydrate 

BENZODIAEPINES  80.2  552  7  6 

Diazepam 
Flurazepan 
Chlordiazepoxide 

MAJOR  TRANQUILIZERS  16.1  147  9  5 

ChlorprGln^lzine 
Tiioridazine 
Tt ifluoperazine 
Haloperidol 


ANTIDEPRESSAMrS  17.7  564  32  3 

Amitriptyline 
Imipramine 
Doxepin 
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TABI£  4  (contini^) 


Drug  grotp 

Total 

Rx*s 

Coroner 

mentions 

Coroner  mentions/ 
million  Rx's 

Group 

rank 

OTOER  OMCN 
PRESCRIPnON 

\ 

ANALGESICS 

Fiorinal  with  or 
without  codeine 
Codeine  with  or 
without  other 
analgesics 
Pentazocine  with 
or  without 
other  analgesics 

63.8 

346 

5 

7 

PROPQJCYPHEME 
with  or  without 
other  analgesics 

33.5 

607 

18.1 

4 

*Souroe:  DAMN  and  NPA  data. 

**Phenobarbitcil  and  meprobamate  were  intentionally  excluded  since  their 


predominant  use,  as  anticonvulsant  and  "muscle  relaxant,"  reflectively, 
differs  from  other  drugs  in  the  same  pharmacologic  category. 
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The  circumstances  under  which  the 
DPX-related  deatlis  occurred  are  a 
matter  of  special  interest.  Particularly 
relevant  are  considerations  such  as 
whether  other  drugs  or  alcohol  were 
also  involved,  whether  an  overdose  of 
DPX  was  taken,  and  to  what  extent 
the  deaths  were  intentional.  Although 
it  is  impossible  to  determine  precisely 
the  answers  to  such  questions,  some 
generalizations  can  be  made  from 
available  data. 

1.  DPX  is  a  common  cause  of  drug- 
associated  death.  The.se  cases  involve 
both  suicide  and  accidents,  but  a  ma¬ 
jority  of  the  deaths  appear  to  be  in¬ 
tentional.  Thus,  a  tabulation  of  the  72 
DPX-related  deaths  reported  in  1971- 
1975  by  the  San  Pranctsco  Coroner’s 
Office  indicates  that  58  perent  of 
them  were  suicides  (this  compares 
with  10  codeine-related  deaths,  of 
which  50  percent  were  suicides).  Anal¬ 
ysis  of  data  available  from  different 
.sources,  as  shown  in  Table  5,  supports 
the  hypothesis  that  a  suhstantial  pro¬ 
portion  of  DPX  deaths  are  the  result 
of  u.se  by  thase  in  younger  age  groups, 
for  suicidal  purposes  or  associated 
with  abuse.  Thus.  8-22  percent  of  the 
deaths  are  in  the  10-19  age  group, 
which  accounts  for  only  7  percent  of 
the  prescriptions;  48-58  percent  of  the 
deaths  are  in  the  20-39  age  group  with 
approximately  30  percent  of  the  DPX 
pre.scriptions.  Regardle.ss  of  age  con¬ 
siderations.  however,  it  is  apparent 
that  DPX  Ls  one  of  the  prescription 
drugs  mo.st  frequently  associated  with 
suicide  and  accidental  deaths,  ranking 
behind  only  the  barbiturates  as  a 
group  in  total  number  and  behind 
only  barbiturates,  other  .sedative-hyp¬ 
notics  and  antidepre.s.sants  in  deaths 
per  million  pre.scrip(  ions  di.spen.sed 
(Table  4). 
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TABI£  5— PROPOXYPHENE;  MKHWED  PRESCRIBING,  EMERGENCY  ROOM  VIS  PIS, 
AND  ASSOCIATED  DEATOS,  BY  AGE 


_ Percentages  by  age  groups _ 

Category  0-9  10-19  20-29  30-39  40-49  50-59  60  and  over 


Reported  prescribing 
of  propoxyphene!  1  7 

Einergency  room 
visits  fcx:  suicide 
gestures^  -  37 

Total  =  505 

DAWN  emergency 

room  data^  -  24 

Total  =  16,  113 

DEATHS 

FDA;  Probable 
suicides 

reported  4  -  22 

Total  =  173 

50%M:50%F 

FT»A:  Probable 
accidental 

deaths^  13  13 

Total  =  48 

40%M;60%F 


306  267  35 

40  11  6  4  1 

40  19  10  6^ 


37  20  14  8 


34  17  6  2 


Finkle  data; 

Propoxyphene- 

associated 

deaths5  2  12  27  21  20  1 1  8 

Total  =  1,022 

45%M;55%F 

DAWN  medical 

examiner  data!  -  8  35  23  17  17® 

Total  =  1,964 


^Source;  National  Disease  and  Tlierapeutic  Index,  IMS  America. 

^Source;  FDA  National  Clearinghouse  for  Poison  Control  Centers. 

^Source;  Drug  Enforoement  Administration,  Drug  Abuse  Warning  Network, 

Jan.  1975  -  Aug.  1978. 

^Source;  FDA  ^xntaneous  Adverse  Reaction  Reporting  Program. 

(In  p  percent  of  the  reports  age  was  not  reported.) 

^Reference  17. 

®This  figure  is  for  the  age  grotp  20  to  39. 

^This  figure  is  for  the  age  grotp  40  to  59. 

^Hiis  figure  is  for  the  age  groip  50  and  over . 

2.  A  majority  of  the  DPX-related  deaths  appt'ar  to  have  occurred  when  DPX  was  taken  in  conjunction  with  alcoiiol  or 

other  drugs.  Thus,  information  from  various  sources,  show'n  in  Table  6,  indicates  that  in  about  12-28  percent  of  the 
deaths.  DPX  alone  was  involved:  in  the  others  alcohol  and/or  other  drugs  were  also  present. 
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3.. At  present  tliere  is  no  clear  evi¬ 
dence  of  deaths  attributed  to  DPX 
products  alone  when  taken  in  recom¬ 
mended  doses  and  without  alcohol  or 
tranquilizers  also  being  involved. 
There  are.  however,  several  “acciden¬ 
tal"  dfeatlis  that  have  occurred  appar¬ 
ently  as  a  result  of  the  consumption  of 
DPX  in  quantities  only  slightly  in 
excc'.ss  of  recommended  therapeutic 
dosage,  usually  combined  with  alcohol 
or  tranquilizers  or  both.  Dr.  Larry 
L('wman.  Multnomah  County 
(Oregon)  Medical  Examiner,  in  testi¬ 
mony  before  the  Senate  Subcommit¬ 
tee  cited  previously  in  this  notice,  pre¬ 
sented  data  in  support  of  this  possibil¬ 
ity  (Ref.  11).  While  reports  such  as 
this  are  very  infrequent,  given  the 
wide  availability  of  DPX.  they  raise 
concern  that  death  of  persons  taking 
tlie  drug  at  or  near  the  recommended 
doses  may  be  more  common  than  is 
currently  appreciated. 

4.  The  mechanism  of  death  in  cases 
of  DPX  overdose  is  commonly  attrib¬ 
uted  to  respiratory  depression,  a  typi¬ 
cal  action  of  narcotics.  This  theory  is 
substantiated  by  a  large  number  of 
case  reports  from  a  wide  variet.v  of 
.sourci's.  However,  the  po.ssibility  of  a 
specific  and  primary  cardiotoxic 
effect,  independent  of  respiratory  de- 
pre.ssion  has  been  raised.  The  demon¬ 
stration  of  dose-related  progressive 
conduction  block  appears  clear  in  ex¬ 
perimental  animals,  and  in  some  pa¬ 
tients  w'ith  acutely  toxic  overdoses 
there  are  reported  electrocardiogra¬ 
phic  (ECG)  changes.  This  is  not  unex¬ 
pected  in  view  of  the  local  anesthetic 
activity  of  both  DPX  and  its  primary 
metabolite  norpropoxyphene.  It  has 
been  postulated  that,  with  chronic 
dosing.  DPX  accumulates  to  near  toxic 
levels  and  adversely  affects  myocardial 
conduction,  but  this  has  not  been  the 
experience  in  heroin  addicts  on  long¬ 
term.  high-dose  DPX  napsylate  main- 
t<*nance.  Moreover,  when  there  are 
ECG  changes  in  DPX  overdoses  and 
the  CNS  depressant  effects  are  re¬ 
versed  by  naloxone,  the  ECG  changes 
rapidly  rt'vert  to  normal  when  respira¬ 
tion  returns  (or  is  mechanically  sup¬ 
ported)  and  acidosis  is  corrected. 
Then'fore.  the  cardiac  change's  are 
most  likely  secondary  to  hypoxia 
rather  than  norpropoxyphene  toxic¬ 
ity.  which  would  take  at  least  several 
hours  to  be  reversible.  Moreover,  as 
shown  in  Table  5,  only  a  small  per¬ 
centage  of  the  deatlis  are  in  the  over 
60  age  group  which  accounts  for  35 
percent  of  the  reported  prescribing. 
This  population  would  be  presumably 
more  sensitive  to  any  cardiovascular 
toxicity  associated  with  DPX,  but  the 
paucity  of  deaths  in  this  age  group  is 
notable.  Cardiotoxicity  at  a  therapeu¬ 
tic  do.se  has  not  been  observed. 


5.  DPX  can  produce  psychological 
and  physical  dependence  of  the  opiate 
type  when  taken  for  an  extended 
period  of  time.  It  will  substitute  for 
other  opiates  in  addicted  persons,  but 
only  to  a  limited  extent.  Because  of 
the  abuse  potential  of  DPX.  it  was 
placed  in  Schedule  IV  of  the  Con¬ 
trolled  Substances  Act.  The  Health 
Research  Group  believes  the  restric¬ 
tions  of  Schedule  IV  are  not  sufficient 
to  protect  the  public  from  the  dangers 
of  DPX  use  and  has  proposed  it  be 
transferred  to  the  most  restricted  con¬ 
trol.  Schedule  II. 
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Public  Hearing 

The  Food  and  Drug  Administration 
announces  that  a  public  hearing  will 
be  held  to  obtain  additional  informa¬ 
tion  and  recommendations  relevant  to 
consideration  of  further  regulatory  ac¬ 
tions  on  DPX-containing  drug  prod¬ 
ucts.  The  hearing  is  open  to  all  inter¬ 
ested  persons.  Participants  are  Invited 
to  comment  on  the  material  presented 
in  this  notice  and  to  contribute  any 
additional  well-documented  informa¬ 
tion  that  will  be  of  use  to  the  Commis¬ 
sioner  in  evaluating  efficatjy.  a.ssessing 
risks,  and  analyzing  risk/benefit  con¬ 
siderations  associated  with  the  use  of 
DPX  and  DPX-containing  combina¬ 
tions.  Specifically,  the  objective  of  the 
hearing  will  be  to  gather  evidence  on 
the  following  issues: 

1.  Is  there  “new  evidence  of  clinical 
experience,  not  contained  in  the 
NDA’s  or  not  available  to  the  Pood 
and  Drug  Administration  until  after 
such  applications  were  approved,  or 
are  there  tests  by  new  methods,  or 
tests  by  methods  not  deemed  reason¬ 
ably  applicable  when  the  applications 
were  approved  which  when  evaluated 
together  with  the  evidence  available 
when  the  applications  were  approved, 
reveal  that  the  drug  is  not  shown  to  be 
safe  for  use  under  the  conditions  of 
use  upon  the  basis  of  which  the  appli¬ 
cations  W'ere  approved”?  (21  CPR 
314.115(b)(2)).  Specifically,  how  many 
of  the  deaths  associated  with  DPX  are 
suicides;  how  many  are  accidents  re¬ 
sulting  from  abuse  or  misuse;  and  how 
many  are  accidents  resulting  from 
normal  use?  Are  there  any  deaths  re¬ 
sulting  from  DPX  taken  at  recom¬ 
mended  doses,  either  alone  or  in  com¬ 
bination  with  alcohol  and  other  drugs? 
What  are  the  blood  levels  of  DPX  and 
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its  major  metalbolite,  norpropoxy- 
phene,  that  are  associated  with  death, 
and  what  is  the  relationship  of  these 
levels  to  those  observed  when  the  drug 
is  taken  at  recommended  doses?.  What 
is  the  mechanism  of  death  in  these 
cases?  Is  it  only  respiratory  depres¬ 
sion,  or  is  there  a  previously  unrecog¬ 
nized  effect  on  cardiac  conduction? 
Are  there  differences  in  risk  among 
DPX-cbntaining  salts  and  combina¬ 
tions? 

2.  Is  there  “lack  of  substantial  evi¬ 
dence  that  the  drug  will  have  the 
effect  it  purports  or  is  represented  to 
have  under  the  conditions  of  use  pre¬ 
scribed,  recommended,  or  suggested  in 
the  labeling  thereof"?  (21  CFTl 
314.115(b)(3)).  Specifically,  is  there 
scientific  evidence  that  DPX  contrib¬ 
utes  to  the  analgesic  effect  of  combi¬ 
nation  products  containing  aspirin, 
acetaminophen,  or  APC,  as  required 
by  the  FDA  fixed-combination  policy? 
(21  CFR  300.50(a)).  Are  there  any  dif¬ 
ferences  in  effectiveness  or  other 
benefits  among  particular  salts  or 
combinations  of  DPX? 

In  addition,  the  agency  is  interested 
in  receiving  testimony  on  whether  ad¬ 
ditional  regulatory  action  is  needed  at 
this  time  with  respect  to  DPX-con- 
taining  products.  Such  action  could  in¬ 
clude,  but  is  not  necessarily  limited  to, 
removal  of  some  or  all  of  these  prod¬ 
ucts  from  the  market,  rescheduling 
under  the  Controlled  Substances  Act 
to  Schedule  III  or  II,  the  placing  of 
new  warnings  in  the  labeling  for  phy¬ 
sicians  or  a  limitation  in  the  labeling 
to  use  in  patients  who  cannot  tolerate 
other  analgesics,  and/or  providing  pa¬ 
tients  with  warnings  or  other  informa¬ 
tion.  In  a  related,  though  separate, 
proceeding,  the  issue  of  whether  DPX 
should  be  placed  in  Schedule  II  of  the 
Controlled  Substances  Act,  21  U.S.C. 
801  et  seq,  is  being  considered  by  the 
FTDA’s  Drug  Abuse  Advisory  Conunit- 
tee,  which  held  an  initial  meeting  on 
the  subject  on  February  13,  1979  and 
will  hold  its  second  and  final  such 
meeting  on  April  17,  1979  to  enable 
FDA  to  meet  a  June  1,  1979  deadline 
set  by  the  Secretary  of  Health,  Educa¬ 
tion,  and  Welfare  for  recommenda¬ 
tions  on  scheduling  of  DPX.  Because 
that  issue  is  being  fully  considered  in 
that  particular  context,  it  is  requested 
that  participants  at  this  hearing  not 
focus  primarily  on  the  scheduling 
issue. 

The  record  of  another  related  pro¬ 
ceeding,  the  testimony  at  the  propoxy¬ 
phene  hearings  on  January  31,  Febru¬ 
ary  1  and  5,  1979  of  the  Monopoly  and 
Anticompetitive  Activities  Subcommit¬ 
tee  of  the  Select  Committee  on  Small 
Business  of  the  U.S.  Senate,  is  already 
the  subject  of  review  and  study  by 
FDA.  For  that  reason,  it  will  be  unnec¬ 
essary  for  participants  to  duplicate 
any  of  that  testimony  at  this  hearing. 


The  hearing  will  begin  at  9  a.m.  on 
April  6,  1979,  in  the  Snow  Room 
(Room  5051),  HEW  North  Building, 
330  Independence  Ave.,  SW.,  Washing¬ 
ton,  D.C.  The  presiding  officer  will  be 
Ronald  Kartzinel,  M.D.,  Ph.  D.,  Direc¬ 
tor  of  the  Division  of 
Neuropharmacological  Drug  Products, 
Bureau  of  Drugs,  FDA. 

Persons  wishing  to  comment  or  pres¬ 
ent  views  at  the  hearing  must  file  by 
March  23,  1979,  a  written  notice  of 
participation  under  21  CFR  15.21  with 
the  Hearing  Clerk  (HFA-305),  Food 
and  Drug  Administration,  Room  4-65, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  The  Envelope  containing  the 
notice  should  be  prominently  marked 
“Propoxyphene  Hearing.”  The  notice 
of  participation  should  contain  the 
following:  Hearing  Clerk  Docket  No. 
77N-0266:  the  name,  address  and  tele¬ 
phone  number  of  the  person  desiring 
to  make  a  statement:  business  or  pro¬ 
fessional  affiliation,  if  any;  the  subject 
of  the  presentation;  and  the  approxi¬ 
mate  amount  of  time  being  requested 
for  the  presentation. 

A  notice  of  participation  may  be 
telephoned  to  Mr.  Robert  Nelson.  301- 
443-3800  by  persons  who  find  there  is 
insufficient  time  to  submit  the  re¬ 
quired  information  in  written  form. 

Individuals  and  organizations  with 
common  interests  are  urged  to  consoli¬ 
date  or  coordinate  their  presentations. 
The  agency  may  require  joint  presen¬ 
tations  by  persons  with  common  inter¬ 
ests.  It  will  allocate  the  time  available 
for  the  hearing  among  the  persons 
who  properly  file  a  notice  of  participa¬ 
tion  and  will  make  a  schedule  of  the 
hearing  available  to  those  persons. 
Persons  may  use  their  allotted  time  on 
any  aspect  of  the  proposed  action,  con¬ 
sistent  with  the  conduct  of  a  reason¬ 
able  and  orderly  hearing.  Formal  writ¬ 
ten  statements  on  the  issues  may  be 
presented  to  the  presiding  officer  on 
the  day  of  the  hearing  for  inclusion  in 
the  record.  The  time  available  for  the 
hearing  may  make  it  impossible  to  ac¬ 
comodate  all  those  desiring  to  appear. 
The  Commissioner  encourages  those 
not  appearing  in  person  to  submit 
their  information  in  written  form  for 
inclusion  in  the  administrative  record 
of  the  drug. 

The  hearing  will  be  open  to  the 
public.  At  the  discretion  of  the  presid¬ 
ing  officer,  and  as  time  permits,  any 
interested  person  in  attendance  may 
speak  on  matters  relevant  to  the  issue 
under  consideration  after  scheduled 
parties  have  presented  their  views. 

In  order  to  permit  time  for  all  inter¬ 
ested  persons  to  submit  data,  informa¬ 
tion,  or  views,  on  the  subject  matter  of 
the  hearing,  the  administrative  record 
of  the  public  hearing  will  remain  open 
for  45  days  after  the  hearing  is  held. 


Dated:  February  26,  1979. 

Donald  Kennedy, 
Commissioner  of  Food  and  Drugs. 
IFR  Doc.  79-6246  Piled  3-1-79;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

RECEIPT  OF  PETITION  FOR  FEDERAL  AC¬ 
KNOWLEDGMENT  OF  EXISTENCE  AS  AN 

INDIAN  TRIBE 

This  notice  is  published  in  the  exer¬ 
cise  of  authority  delegated  by  the  Sec¬ 
retary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  230  DM 
2. 

Pursuant  to  25  CFH  54.8(a)  notice  is 
hereby  given  that  the  Jena  Band  of 
Choctaw  Indians,  c/o  Mr,  Clyde  Jack- 
son,  Post  Office  Box  212,  Trout.  Lou¬ 
isiana  71371,  has  filed  a  petition  for 
acknowledgment  by  the  Secretary  of 
the  Interior  that  the  group  exists  as 
an  Indian  tribe.  The  petition  was  re¬ 
ceived  by  the  Bureau  of  Indian  Affairs 
on  February  1,  1979.  The  petition  was 
forwarded  and  signed  by  Mr.  Clyde 
Jackson.  Chairman  of  the  petitioning 
group. 

This  is  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
mail  to  the  petitioner  and  other  inter¬ 
ested  parties  at  the  appropriate  time. 

Under  Section  54.8(d)  of  the  Federal 
regulations,  interested  parties  may 
submit  factual  or  legal  arguments  in 
support  of  or  in  opposition  to  the 
group's  petition.  Any  information  sub¬ 
mitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
Bureau  of  Indian  Affairs  files. 

The  petition  may  be  examined  by 
appointment  in  the  Division  of  Tribal 
Government  Services,  Bureau  of 
Indian  Affairs,  Department  of  the  In¬ 
terior.  18th  and  C  Street,  N.W.,  Wash¬ 
ington.  D.C.  20245. 

Forrest  J.  Gerard, 
Assistant  Secretary— 
Indian  Affairs. 

February  27,  1979. 

[FR  Doc.  79-6302  Piled  3-1-79;  8:45  ami 


[4310-02-M] 

RECEIPT  OF  PETITION  FOR  FEDERAL  AC¬ 
KNOWLEDGMENT  OF  EXISTENCE  AS  AN 
INDIAN  TRIBE 

February  27,  1979. 
This  notice  is  published  in  the  exer¬ 
cise  of  authority  delegated  by  the  Sec¬ 
retary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  230  DM 
2. 

Fhirsuant  to  25  CFR  54.8(a)  notice  is 
hereby  given  that  the  Mashantucket 
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(Western)  Pequot  Indians,  c/o  Mr. 
Richard  A.  Hayward.  Post  Office  Box 
160.  Ledyard,  Connecticut  06339.  has 
filed  a  petition  for  acknowledgment  by 
the  Secretary  of  the  Interior  that  the 
group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  on  January  15.  1979. 
The  petition  was  forwarded  and  signed 
by  Mr.  Richard  A.  Hayward,  chairman 
of  the  tribal  council  of  the  petitioning 
group. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
by  mail  to  the  petitioner  and  other  in¬ 
terested  parties  at  the  appropriate 
time. 

Under  §  54.8(d)  of  the  Federal  regu¬ 
lations,  interested  parties  may  submit 
factual  or  legal  arguments  in  support 
of  or  in  opposition  to  the  group's  peti¬ 
tion.  Any  information  submitted  will 
be  made  available  on  the  same  basis  as 
other  information  in  the  Bureau  of 
Indian  Affairs  files. 

The  petition  may  be  examined  by 
appointment  in  the  Division  of  Tribal 
Government  Services.  Bureau  of 
Indian  Affairs.  Department  of  the  In¬ 
terior.  18th  and  C  Streets.' NW..  Wash¬ 
ington.  D.C.  20245. 

Rick  Lavis. 

Deputy  Assistant  Secretary— 
Indian  Affairs. 

(FR  Doc.  79-6301  Filed  3-1-79;  8.45  am] 


(4310-84-MI 

Bureau  of  Land  Management 
[NM  357751 
NEW  MEXICO 
Application 

February  21.  1979. 
Notice  is  hereby  given  that,  pursu¬ 
ant  to  Section  28  of  the  Mineral  Leas¬ 
ing  Act  of  1920  (30  U.S.C.  185),  as 
amended  by  the  Act  of  November  16. 
1973’  (87  Stat.  576).  Southern  Union 
Gathering  Company  has  applied  for  a 
right-of-way  involving  several  two. 
four  and  six-inch  natural  gas  pipelines 
across  the  following  lands: 

New  Mexico  Principal  Meridian.  New 
Mexico 

T.  28  N..  R.  11  W.. 

Sec.  11.  lots  2.  3.  SEV4SWV4  and  6EV4SEV4: 
Sec.  14.  NVsNV*: 

Sec.  15.  NE'/4NEV4. 

T.  29  N..  R.  11  W.. 

Sec.  18.  lots  2.  3.  NW‘/4NEV4  and  EiaNVA'v:,; 
Sec.  19.  NWV4NEy4.  EVsNW^  and 
NEViSWii: 

Sec.  31.  NE'4SEV4: 

Sec.  34.  lots  2.  3,  NEV4S\VV4  and 

N\V%SE'/4: 

Sec.  35.  lot  4.  NEy4NEy4.  S‘/iNEy4. 
N‘/=NW'/4.  SEV4NWy4  and  Ny2SWy4. 


T  9Q  N  R  12  W 

Sec.  ’’  li.  N’Ey4NEy4.  S‘4NEy4  and 

SEy4Nwy4: 

Sec.  12.  NW'ANWyi: 

Sec.  13.  S%NEy4.  SVzSWV*.  NVtSEV*  and 

swy4SEy4: 

Sec.  23.  Ny2NEy4.  SWy4NEV4.  NE'^SWyi. 
S*':SWy4  and  NWy4SEy4; 

Sec.  24.  NWV4NWy4. 

These  pipelines  will  convey  natural 
gas  across  9.53  miles  of  public  lands  in 
San  Juan  County.  New  Mexico. 

The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap¬ 
proved,  and  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex¬ 
press  their  views  should  promptly 
send  their  name  and  address  to  the 
District  Manager,  Bureau  of  Land 
Management.  P.O,  Box  6770,  Albu¬ 
querque,  New  Mexico  87107. 

Fred  E.  Padilla. 

Chief,  Branch  of  Lands 
and  Minerals  Operations. 

(FR  Doc.  79-6205  Plied  3-1-79;  8:45  am] 


[4310-84-M] 

[NM  35780] 

NEW  MEXICO 
Application 

«  February  21,  1979. 

Notice  is  hereby  given  that,  pursu¬ 
ant  to  Section  28  of  the  Mineral  Leas¬ 
ing  Act  of  1920  (30  U.S.C.  185),  as 
amended  by  the  Act  of  November  16. 
1973  (87  Stat.  576),  Gas  Company  of 
New  Mexico  has  applied  for  several  2- 
inch  and  4-inch  natural  gas  pipeline 
rights-of-way  across  the  following 
lands: 

New  Mexico  Principal  Meridian.  New 
Mexico 

T.  29  N..  R.  11  W.. 

Sec.  7,  lot  4 

Sec.  18.  lots  1,  2  and  Ey2SWy4 

Sec.  19,  Wy2NEV4.  E‘/2NWy4  and  NWy4SEV4 

Sec.  20.  SW'ANE'A. 

T.  29  N..  R.  12  W.. 

Sec.  2.  NViSWVi 

Sec.  11,  SWy4NEy4 

Sec.  12,  NWy4NWy4.  E‘bSWy4  and  Sy.SEy4 

Sec.  13.  E'^aNEVi. 

T.  30  N..  R.  12  W.. 

Sec.  34.  SEy4NWy4. 

These  pipelines  will  convey  natural 
gas  across  4.22  miles  of  public  lands  in 
San  Juan  County,  New  Mexico. 

The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap¬ 
proved.  and  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex¬ 
press  their  views  should  promptly 
send  their  name  and  address  to  the 
District  Manager.  Bureau  of  Land 


Management,  P.O.  Box  6770,  Albu¬ 
querque,  New  Mexico  87107. 

,  Fred  E.  Padilla. 

Chief,  Branch  of  Lands 
and  Minerals  Operations. 
[PR  Doc.  79-6206  Piled  3-1-79:  8:45  am]  . 


[4310-84-M] 

[NM  35768] 

NEW  MEXICO 

Application 

February  20, 1979. 
Notice  is  hereby  given  that,  pursu¬ 
ant  to  Section  28  of  the  Mineral  Leas¬ 
ing  Act  of  1920  (30  U.S.C.  185),  as 
amended  by  the  Act  of  November  16, 
1973  (87  Stat.  576),  Gas  Company  of 
New  Mexico  has  applied  for  several  2- 
inch,  4-inch.  6-inch  and  8-inch  natural 
gas  pipelines  right-of-way  across  the 
following  lands: 

New  Mexico  Principal  Meridian.  New 
Mexico 

T.  29  N.,  R.  10  W.. 

Sec.  3.  lots  7.  9.  10,  11.  12.  15.  17.  18  and  19 

Sec.  4,  lots  9.  10. 11  and  12 

Sec.  5.  lots  12.  13. 14. 15.  16.  18  and  20 

Sec.  6.  lots  16.  17. 18  and  19 

Sec.  10.  lots  2.  3.  4,  5.  6.  7.  8.  9.  11  and  12 

Sec.  15.  lots  1.  2.  3,  4.  5.  6.  7,  8  and  10 

Sec.  16,  lots  8.  9,  13  and  14 

Sec.  22.  SE'/iNEy4.  WV-NWVi.  SEUNW'A. 

NVsSwyi.  NW'.4SEy4 
Sec.  23,  N^4 
Sec.  24.  SW'.4NWy4 
T.  30  N..  R.  10  W.. 

Sec.  34.  lots  1.  3.  4.  5.  6,  7.  9,  10  and  11 
Sec.  35.  lots  5  and  6. 

These  pipelines  will  convey  natural 
gas  across  22.379  miles  of  public  lands 
in  San  Juan  County,  New  Mexico. 

The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap- 
prov'ed,  and  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex¬ 
press  their  views  should  promptly 
send  their  name  and  address  to  the 
District  Manager.  Bureau  of  Land 
Management.  P.O.  Box  6770.  Albu¬ 
querque,  New  Mexico  87107. 

Fred  E.  Padilla, 

Chief,  Branch  of  Lands 
and  Minerals  Operations. 
[FR  Doc.  79-6207  Piled  3-1-79  8:45  ami 


[4310-31-M] 

Geological  Survey 

KNOWN  LEASING  AREA  (PHOSPHATE) 
SCHMID  RIDGE,  IDAHO 

Pursuant  to  authority  contained  in 
the  Act  of  March  3,  1879  (43  U.S.C. 
31).  as  supplemented  by  Reorganiza¬ 
tion  Plan  No.  3  of  1950  (43  U.S.C.  1451, 
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note),  220  Departmental  Manual  2, 
and  Secretary’s  Order  No.  2948,  Feder¬ 
al  lands  within  the  State  of  Idaho 
have  been  classified  as  subject  to  the 
competitive  phosphate  leasing  provi¬ 
sions  of  the  Mineral  Leasing  Act  of 
Pebruaiy  25,  1920  (30  U.S.C.  211),  as 
amended. 

The  name  of  the  area,  the  effective 
date,  and  the  total  acreage  involved 
are  as  follows: 

(12)  Idaho— Schmid  Ridse  (Idaho)  Known 

Lea.sing  Area  (Phosphate);  March  3.  1978; 

10,780.93  acres. 

A  diagram  showing  the  boundaries 
of  the  area  cla.ssified  for  competitive 
leasing  has  been  filed  with  the  appro¬ 
priate  land  office  of  the  Bureau  of 
Land  Management.  Copies  of  the  dia¬ 
gram  and  the  land  de.scription  may  be 
obtained  from  the  Conservation  Man¬ 
ager,  We.stern  Region.  U.S.  Geological 
Surv'ey,  345  Middlefleld  Road.  Menlo 
Park,  California  94025. 

Dated:  February  15,  1979. 

W.  A.  Radlinski, 
Acting  Director, 

U.S.  Geological  Survey. 

tFR  Doc.  79-6208  Filed  3  1-79;  8:45  am) 


[4310  70-Ml 

Notional  Pork  Service 
COLORADO  NATIONAL  MONUMENT 

Partial  Boundary  Correction,  Clarification,  and 
RevUion 

Pursuant  to  the  Act  of  June  10. 
1977,  Public  Law  95-42  (91  Stat.  210) 
Section  5(ii), 

The  Secretary  of  the  Interior  is  au¬ 
thorized  to  revise  the  boundary  of  an 
area  of  the  National  Park  System  by 
publication  of  a  revised  boundary  map 
or  other  description  in  the  Federal 
Register. 

This  publication  pertains  primarily 
to  corrections  and  clarification  of  the 
description  for  a  portion  of  the  exist¬ 
ing  boundary  of  Colorado  National 
Monument.  Said  boundary  was  estab¬ 
lished  by  Ih'oclamation  3307,  dated 
August  7,  1959,  and  amended  by 
boundary  revision  published  in  the 
Federal  Register,  Vol.  43.  No.  20, 
Monday,  January  30,  1978,  with  ac¬ 
companying  boundary  map  numbered 
119-80,006  which  is  dated  January 
1977. 

Proclamation  3307  (contained  several 
errors  in  regard  to  reference  points, 
distances  and  bearings,  and  map  119- 
80,006  supra  was  not  drawn  properly 
and  did  not  depict  the  accurate  bound¬ 
ary  in  part.  Misinterpretation  of  the 
intended  boundary  has  resulted.  A 
recent  cadastral  survey  of  the  east 
boundary  of  said  monument  furnished 
more  correct  information  for  describ¬ 


ing  certain  portions  of  the  boundary 
description  contained  herein. 

The  only  part  of  the  description  con¬ 
tained  herein  which  actually  changes 
the  boundary,  as  established  by  Proc¬ 
lamation  3307  and  amended  by  the 
above-referenced  Federal  Rboister 
publication,  is  the  inclusion  of  7.38 
acres  of  Public  Lands— formerly 
known  as  Public  Domain.  The.se  7.38 
acres  of  federally  owned  lands  were 
never  officially  Included  into  the 
monument  due  either  to  an  error  in 
the  description  or  to  an  oversight. 
This  parcel  is  described  in  paragraph 
one  (1)  below.  Paragraph  two  (2) 
below  contains  the  corrected  descrip¬ 
tion  for  a  portion  of  the  monument 
boundary  including  the  additional  7.38 
acres  described  in  paragraph  one  ( 1 )  as 
follows: 

1.  Lands  added  to  the  monument  by 
this  publication  pursuant  to  the  act 
supra. 

All  that  portion  of  lot  6,  sec.  35,  T. 
11.  S..  R.  101  W.,  sixth  principal  merid¬ 
ian,  not  already  included  in  the  monu¬ 
ment  and  more  particularly  described 
as  being  that  portion  of  said  lot  6  lying 
south  of  tract  39,  T.  11  S.,  R.  101  W.. 
sixth  principal  meridian:  west  of  tract 
74,  T.  12  S..  R.  101  W.,  sixth  pi  incipal 
meridian  and  north  of  lot  7,  sec.  2.  T. 
12  S.,  R.  101  W.,  sixth  principal  merid¬ 
ian  containing  7.38  acres  more  or  less. 

2.  Partial  boundary  description  cor¬ 
rection  and  clarification. 

Beginning  at  the  southwest  corner 
of  sec.  31.  T.  11  S.,  R.  101  W,.  of  the 
sixth  principal  meridian: 

thence  westerly  one-half  mile  more 
or  less  to  the  south  V*  corner  of  see.  36, 
T.  11  S.,  R.  101  W.,  sixth  principal  me¬ 
ridian; 

thence  northerly  three-eighths  of  a 
mile  more  or  less  to  the  southeast 
corner  of  the  NEV4NEV4SWV4  of  said 
sec.  36; 

thence  westerly  one-eighth  of  a  mile 
more  or  less  to  the  southwest  corner 
of  said  NE'ANE’aSW'A; 

thence  northerly  one-fourth  of  a 
mile  more  or  less  to  the  northwest 
corner  of  the  SE'ASE’ANWVi  of  said 
sec.  36; 

thence  easterly  one-eighth  of  a  mile 
more  or  less  to  the  northeast  corner  of 
said  SEy4SE‘/4NW'/4; 

thence  northerly  three  and  one- 
fourth  miles  more  or  less  to  a  point  S. 
00"00'30''  E.,  516.11  feet  from  the 
north  '4  comer  of  sec.  13.  T.  11  S..  R. 
102  W.,  sixth  principal  meridian: 

thence  S.  43’49'51 "  W.,  194.78  feet 
from  said  point  in  sec.  13; 
thence  S.  33”41'24'  W..  180.28  feet; 
thence  west  250.00  feet; 
thence  north  150.00  feet; 
thence  N.  33’10'43'’  E..  310.64  feet; 
thence  N.  47  37'48 "  E.,  200.32  feet; 
thence  N.  35’31’43"  E.,  287.07  feet; 
thence  N.  00”00  30 "  W..  27.99  feet  to 
the  north  *4  comer  of  said  sec.  13; 


thence  westerly  three-fourths  of  a 
mile  more  or  less  to  the  southwest 
corner  of  sec.  31,  T.  1  N.,  R.  2  W.,  ute 
meridian: 

thence  northerly  one  mile  more  or 
less  to  the  northwest  comer  of  the 
said  sec.  31; 

thence  easterly  one  and  one- fourth 
miles  more  or  less  to  the  northea.st 
corner  of  the  NWV4NWy4  of  sec.  32,  T. 
1.  N.,  R.  2  W..  ute  meridian; 

thence  S.  89^50'  E.,  2,639.34  feet  to 
the  northeast  comer  of  the  N\vy4NE'4 
of  said  sec.  32; 

thence  S.  00  01.5'  E.,  1,288.32  feet  to 
the  southwest  corner  of  the  NE’ANEyi 
of  said  sec.  32; 

thence  N.  89^59'  E.,  1,319.34  feet  to 
the  northeast  comer  of  the  SEyiNE’^ 
of  .said  sec.  32; 

thence  S.  00  07.4'  E.,  1,283.70  feet  to 
the  east  ‘4  corner  of  said  sec.  32; 

thence  S.  53°49'  E.,  2,273.04  feet  to  a 
point  on  the  north  line  of  the  SViSW'i 
of  the  sec.  33,  T.  1  N.,  R.  2  W.,  ute  me¬ 
ridian; 

thence  S.  88"  14.7'  E.,  3,457.08  feet  to 
the  northeast  comer  of  the  SEViSE'A 
of  .said  sec.  33; 

thence  S.  00"15.5'  E.,  1,311.42  feet  (o 
the  southeast  corner  of  said  sec.  33; 

thence  S.  89"  13'  W.,  454.74  feet  to  a 
point  on  the  line  between  .sec.  33,  T.  1 
N.,  R.  2  W„  ute  meridian  and  sec.  17, 
T.  11  S.,  R.  101  W.,  sixth  principal  me¬ 
ridian; 

thence  S.  23"04'  W.,  791.34  feet  to  a 
point; 

thence  S.  38"16'  E.,  1,238.16  feet  to  a 
point  on  the  east  line  of  the  SWy4NE'/4 
of  said  sec.  17; 

thence  S.  32°42'  E.,  888.36  feet  to  a 
point  495  feet  easterly  from  the  north¬ 
west  corner  of  the  NEy4SEy4;  of  .said 
sec.  17; 

thence  S.  31°49'  E.,  1,545.72  feet  to 
the  southeast  corner  of  said  NE'ASEy*; 

thence  S.  45'’03'  E.,  1,849.98  feet  to 
the  southeast  comer  of  the  SWy4SWy4 
of  sec.  16,  T.  11  S.,  R.  101  W.,  sixth 
principal  meridian; 

thence  S.  44°49'  E.,  1,853.94  feet  to 
the  southeast  comer  of  the  NEViNWyi 
of  sec.  21,  T.  11  S.,  R.  101  W.,  sixth 
principal  meridian; 

thence  S.  44°57'  E.,  1,879.68  feet  to 
the  southeast  corner  of  the  SWy4NEV4 
of  sec.  21; 

thence  S.  1°00'  E.,  672.54  feet  to  a 
point  on  the  west  line  of  the  NEy4SEy4 

i\f  qaiH  cpp  91* 

thence  S.  33’36'  E.,  2,277.00  feet  to 
the  southeast  comer  of  said  sec.  21; 

thence  S.  43°07'39 "  E.,  1,927.28  feet 
to  a  point  which  is  42.50  feet  we.st  of 
the  southeast  corner  of  the 
NWy4NWy4  of  sec.  27,  T.  11  S.,  R.  101 
W.,  sixth  principal  meridian; 

thence  S.  45°16'42  "  E.,  1,921.24  feet 
to  the  center  of  said  sec.  27; 

thence  S.  89°59.5'  E..  1,355.31  feet  to 
the  northeast  comer  of  the  NWyiSEVi 
of  said  sec.  21; 
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thence  S.  00  22'  E..  2.643.96  feet  to 
the  southeast  corner  of  SW/iSEVi;  of 
said  sec.  27; 

thence  S.  89”58'  E..  1.383.69  feet  to 
the  southeast  corner  of  said  sec.  27; 

thence  S.  00  18.7’  E..  1.319.44  feet 
along  the  west  boundary  of  tract  38.  T. 
11  S..  R.  101  'W.,  sixth  principal  merid¬ 
ian; 

thence  S.  00  17.9  E..  1.323.30  feet 
along  the  west  boundary  of  tract  37.  T. 
11  S..  R.  101  W..  sixth  principal  merid¬ 
ian.  to  the  southwest  comer  of  said 
t-FftCt*  3V* 

thence  N.  89  27.5  E..  1.316.04  feet 
along  the  south  boundary  of  said  tract 
37  to  the  northw’est  comer  of  tract  39. 
T.  11  S..  R.  101  W.,  sixth  principal  me¬ 
ridian; 

thence  S.  00  37.8  E..  2.626.80  feet  to 
the  southwest  corner  of  said  tract  39; 

thence  N.  89  53.5'  E..  1.391.28  feet 
along  the  south  boundary  of  .said  tract 
39  to  the  northwest  corner  of  tract  74. 
T.  12  S..  R.  101  W..  sixth  principal  me¬ 
ridian; 

thence  S.  00  0.7'  W..  231.00  feet  to  a 
point  on  the  township  line  dividing  T. 
11  S.  and  T.  12  S..  R.  101  W..  sixth 
principal  meridian; 

thence  continuing  S.  00  0.7'  W.. 
790.35  feet  to  a  point  on  the  west 
boundary  of  said  tract  74; 

thence  S.  40  21  15 "  E..  1.188.66  feet 
to  a  point  within  said  tract  74; 

thence  S.  51'16'15"  E..  723.29  feet  to 
a  point  on  east  line  of  said  tract  74. 
which  is  also  the  north-south  line  be¬ 
tween  sec.  2.  T.  12  S..  R.  101  W..  sixth 
principal  meridian,  and  sec.  30.  T.  1  S.. 
R.  1.  W..  ute  meridian; 

thence  continuing  on  S.  5ri6’15'‘  E.. 
916.67  feet  to  a  point; 

thence  N.  74'55  45 "  E..  250.00  feet  to 
a  point; 

thence  S.  39  50  15 "  E..  2.245.00  feet 
to  a  point; 

thence  S.  89  50  15"  E..  230.00  feet  to 
the  northwest  corner  of  the  S‘*:S''2SEy4 
of  said  sec.  30; 


thence  easterly  one-half  mile  more 
or  less  to  the  northeast  corner  of  said 
S‘/4SV2SEV4; 

thence  southerly  five-eights  of  a 
mile  more  or  less  to  the  east  corner 
of  sec.  31,  T.  1  S.,  R.  1  W..  ute  merid¬ 
ian; 

thence  easterly  one-fourth  mile 
more  or  less  to  the  northeast  comer  of 
the  NWASW^i  of  sec.  32.  T.  1  S..  1  R. 
1  W..  ute  meridian; 

thence  southerly  one-half  mile  more 
or  less  to  the  southeast  corner  of  the 
SWViSWVi  of  the  said  sec.  32.  being  on 
the  north  boundary  of  sec.  13.  T.  12  S.. 
R.  101  W..  sixth  principal  meridian; 

thence  westerly  760  feet  more  or  less 
to  the  northeast  comer  of  said  sec.  13. 
T.  12  S.,  R.  101  W..  sixth  principal  me¬ 
ridian; 

thence  southerly  one  mile  more  or 
less  to  the  southeast  corner  of  said  sec. 
13. 

That  portion  of  the  boundary  for 
the  Colorado  National  Monument  a.s 
described  in  paragraph  two  (2)  above 
is  hereby  clarified  and  corrected  and 
the  7.38  acres  of  Federally  owned 
lands  described  in  paragraph  one  (1) 
above  are  hereby  withdrawn  from  the 
F^iblic  Land  Laws  and  the  Mining  and 
Mineral  Leasing  Law's  and  Regulatiotis 
and  included  in  and  made  a  part  of  the 
monument.  The  administration  and 
jurisdiction  of  the  lands-  in  paragraph 
one  (1)  above  are  now  the  responsibili¬ 
ty  of  the  National  Park  Service  and 
the  lands  shall  be  administered  in  ac¬ 
cordance  with  the  laws  and  regula¬ 
tions  applicable  to  the  monument. 
This  attached  boundary  map  119- 
80.006-A.  dated  March  1978.  depicts 
the  addition  of  the  7.38  acre  parcel 
and  all  corrections,  additions,  dele¬ 
tions.  clarifications,  and  revisions  to 
the  monument  boundary  to  date. 

Dated  February  26.  1979. 

Cecil  D.  Andrus. 

Secretary  of  the  Interior. 
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Notional  Poric  Sorvko 

GATEWAY  NATIONAL  RECREATION  AREA 
ADVISORY  COMMISSION 

Mooting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Gateway 
National  Recreation  Area  Advisory 
Commission  will  be  held  commencing 
at  10:00  a.m.,  Monday.  March  19,  1979, 
at  26  Federal  Plaza.  Room  305C  New 
York.  New  York. 

The  Commission  was  established  by 
Public  Law  92-592  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
general  policies  and  specific  matters 
relating  to  the  development  of  Gate¬ 
way  National  Recreation  Area. 

The  members  of  the  Commission 
are:  Marian  Heiskell.  Chairman,  New 
York,  N.Y.;  Alexander  J.  D.  Greeley. 
New  York.  N.Y.;  Paul  Larson,  Lake- 
wood,  N.J.;  Grin  Lehman,  Albany. 
N.Y.:  Gordon  Litwin,  Newark.  N.J.; 
Terrance  D.  Moore.  Newark.  N.J.; 
Sheldon  Pollack.  New  York.  N.Y.: 
Peter  M.  Rivera.  Bronx.  N.Y.:  Jose  A. 
Sanchez.  Jersey  City.  N.J.:  and  Na¬ 
thaniel  Washington,  New'ard,  N.J. 

The  matters  to  be  discussed  at  this 
meeting  include: 

1.  Swearing  in  of  Advisory  Commis¬ 
sion  members. 

2.  Status  of  Breezy  Point  Coopera¬ 
tive  Agreement. 

3.  Status  of  Breezy  Point  Land  ac¬ 
quisition. 

4.  Status  of  General  Management 
Plan  and  Environmental  Impact  State¬ 
ment. 

5.  Report  on  beach  erosion  at  Sandy 
Hook  Unit. 

6.  Gateway  Natioal  Recreation  Area 
FY  1980  budget. 

7.  Status  of  Brooklyn  bus  route  ex¬ 
tensions  to  Gateway. 

8.  Report  on  Waterbourne  Access 
Study. 

9.  Review  of  Gateway  National  Rec¬ 
reation  Area  Recreation  Management 
Plan. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  to 
accommodate  members  of  the  public 
are  limited,  and  persons  will  be  accom¬ 
modated  on  a  first-come,  first-served 
basis.  Any  member  of  the  public  may 
file  with  the  Commission  a  w'ritten 
statement  concerning  the  matters  to 
be  discussed. 

Persons  w'ishing  further  information 
concerning  this  matter,  or  who  wish  to 
submit  W'ritten  statements,  may  con¬ 
tact  Herbert  S.  Cables,  Jr.,  Superin¬ 
tendent,  Gateway  National  Recreation 
Area.  Headquarters.  Building  69, 
Floyd  Bennett  Field,  Brooklyn,  New 
York  11234,  Area  Code  212-252-9150. 


NOTICES 

Minutes  of  the  meeting  w'ill  be  avail¬ 
able  for  inspection  four  w'eeks  after 
the  meeting  at  the  Gatew'ay  National 
Recreation  Area  Headquarters  Build¬ 
ing. 

Dated:  February  26,  1979. 

Jean  C.  Henderer, 

Chief,  Office  of 
Cooperative  Activities. 

tFR  Doc.  79-6405  Piled  3-1-79:  8:45  am] 


[7020-02-Ml 

INTERNATIONAL  TRADE 
COMMISSION 

[AA1921-197] 

CARBON  STEEL  PLATE  FROM  TAIWAN 
Investigation  and  Hearing 

Having  received  advice  from  the  De¬ 
partment  of  the  Treasury  on  Februar.v 
12.  1979.  that  carbon  steel  plate  from 
Taiwan  produced  by  China  Steel  Corp. 
is  being,  or  is  likely  to  be.  sold  at  less 
than  fair  value,  the  United  States  In¬ 
ternational  Trade  Commission,  on 
February  26.  1979.  instituted  investiga¬ 
tion  No.  AA1921-197  under  section 
201(a)  of  the  Antidumpting  Act.  1921, 
as  amended  (19  U.S.C.  160(a)),  to  de¬ 
termine  whether  an  industry  in  the 
United  States  is  being  or  is  likely  to  be 
injured,  or  is  prevented  from  being  es¬ 
tablished,  by  reason  of  the  importa¬ 
tion  of  such  merchandise  into  the 
United  States.  For  the  purposes  of  its 
determination  concerning  sales  at  less 
than  fair  value,  the  Treasury  Depart¬ 
ment  defined  carbon  steel  plate  as  hot- 
rolled  carbon  steel  plate,  not  coated  or 
plated  with  metal  and  not  clad,  other 
than  black  plate,  not  alloyed,  and 
other  than  in  coils,  as  provided  for  in 
item  608.8415  of  the  Tariff  Schedules 
of  the  United  States  Annotated. 

Hearing.  A  public  hearing  in  connec¬ 
tion  with  the  investigation  will  be  held 
on  Tuesday.  April  3,  1979,  in  the  Com¬ 
mission’s  Hearing  Room.  U.S.  Interna¬ 
tional  Trade  Commission  Building,  701 
E  Street  NW..  Washington.  D.C.  20436, 
beginning  at  10  a.m.,  e.s.t.  Requests  to 
appear  at  the  public  hearing  should  be 
filed  with  the  Secretary  of  the  Com¬ 
mission.  in  w'riting,  not  later  than 
noon,  Wednesday.  March  28.  1979. 

A  prehearing  conference  in  connec¬ 
tion  with  this  investigation  w'ill  be 
held  in  Washington,  D.C„  at  10  a.m., 
e.s.t.,  on  Thursday.  March  22,  1979,  in 
Room  117,  U.S.  International  Trade 
Commission  Building.  701  E  Street 
NW. 

By  order  of  the  Commission. 

Lssued:  February  27,  1979. 

Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  79  6394  Filed  3-1-79;  8:45  ami 


[4810-25-M] 

JOINT  BOARD  FOR  THE  ENROLLMENT 
OF  ACTUARIES 

ADVISORY  COMMIHEE  ON  ACTUARIAL 
EXAMINATIONS 

Meeting 

Notice  is  hereby  given  that  the  Advi¬ 
sory  Committee  on  Actuarial  Exami¬ 
nations  will  meet  at  the  Continental 
Plaza  Hotel.  North  Michigan  Avenue 
at  Delaware,  Chicago.  Ill.,  on  April  2. 
1979.  beginning  at  9:00  a.m. 

The  purpose  of  the  meeting  is  to  dis¬ 
cuss  topics  and  questions  which  may 
be  recommended  for  inclusion  in  the 
Joint  Board’s  examinations  in  actuar¬ 
ial  mathematics  and  methodology,  re¬ 
ferred  to  in  Title  29  U.S.  Code.  Sec¬ 
tions  1242(a)(1)(B)  and  (C),  A  determi¬ 
nation  as  required  by  section  10(d  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  has  been  made  that 
this  meeting  is  for  the  purpose  of  con¬ 
sidering  matters  falling  w'ithin  the  ex¬ 
emption  to  public  disclosure  set  forth 
in  Title  5  U.S.  Code.  Section  552(b)(5). 
and  that  the  public  interest  requires 
such  meeting  be  closed  to  public  par¬ 
ticipation. 

Dated:  February  27.  1979. 

Leslie  S.  Shapiro, 
Advisory  Committee  Manage¬ 
ment  Officer,  Joint  Board  for 
the  Enrollment  of  Actuaries. 

tFR  Doc.  79-6321  Filed  3-1-79;  8:45  am] 


[4410-18-M] 

DEPARTMENT  OF  JUSTICE 

Law  Enforcement  Assistance  Administration 

NATIONAL  MINORITY  ADVISORY  COUNCIL 
ON  CRIMINAL  JUSTICE 

Notice  of  Meeting 

This  is  to  provide  notice  of  meeting 
of  the  National  Minority  Advisory 
Council  on  Criminal  Justice 
(NMACCJ). 

The  National  Minority  Advisory 
Council  will  hold  its  regular  quarterly 
meeting  and  work  session  on  March  15 
thru  17,  1979.  The  meeting  will  be 
held  at  the  Wilshire  Hyatt  House. 
3515  Wilshire  Blvd.,  Los  Angeles,  Cali¬ 
fornia  90010.  The  meeting  is  scheduled 
to  run  from  9:00  a.m.  until  6:00  p.m.  on 
each  day.  The  three  sessions  w’ill 
center  on  review  of  the  Council’s  final 
report  on  the  national  needs  assess¬ 
ment  of  minorities  and  their  relation¬ 
ship  with  the  criminal  justice  system. 
The  meeting  is  open  to  the  public.  Be¬ 
cause  of  inclement  weather  the  meet¬ 
ing  scheduled  for  February  22  thru  25, 
1979,  was  cancelled.  It’s  imperative  for 
us  to  re-schedule  the  meeting. 

Anyone  wishing  additional  informa¬ 
tion  should  contact  Lewis  Taylor, 
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Proj(*ct  Monitor.  633  Indian.'i  Ave., 
N.W..  Washington.  D.C.  20531.  Tele¬ 
phone  number  (202)  633-2251. 

Lewis  W.  Taylor. 
Project  Monitor,  National  Mi¬ 
nority  Advisory  Council  on 
Criminal  Justice. 

IFR  Doc.  79-6304  Filed  3-1-79;  8:45  ami 


14510  30-M) 

DEPARTMENT  OF  LABOR 

Employmant  ond  Training  Administration 
EXTENDED  BENEFITS 

Availability  of  Extonded  Bonefitt  in  the  State 
of  Idaho 

This  notice  announces  the  beginning 
of  a  new  Extended  Benefit  Period  in 
the  State  of  Idaho,  effective  on  Pebru- 
ar.v  25.  1979. 

Background 

The  Federal-State  Extended  Unem¬ 
ployment  Compensation  Act  of  1970 
(Title  II  of  the  Employment  Security 
Amendments  of  1970;  Public  Law  91- 
373;  26  U.S.C.  3304  note),  established 
the  Extended  Benefit  Program  as  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  The  Ex¬ 
tended  Benefit  Program  takes  effect 
during  periods  of  high  unemployment 
in  a  State  or  the  nation,  to  furnish  up 
to  13  weeks  of  additional  benefits  to 
eligible  individuals  who  have  exhaust¬ 
ed  their  rights  to  regular  benefits 
under  permanent  State  and  Federal 
unemployment  compensation  laws. 
Part  615  of  Chapter  V.  Title  20.  Code 
of  Federal  ReEUilations.  implements 
the  statute  (43  FR  13818;  March  31. 
1978). 

In  accordance  with  section  203(e)(1) 
of  the  Act  the  Idaho  unemployment 
compensation  law  provides  that  there 
is  a  Slate  “on”  indicator  in  the  State 
for  a  week  if  the  head  of  the  State  em¬ 
ployment  security  agency  determines, 
in  accordance  with  20  CFR  615.12(e), 
that,  for  the  period  consisting  of  that 
week  and  the  immediately  preceding 
12  weeks,  the  rate  of  insured  unem¬ 
ployment  (not  seasonally  adjusted) 
under  the  State  unemployment  com¬ 
pensation  law  equalled  or  exceeded  5.0 
percent.  20  CFR  615.12(c)(2)(i).  The 
Extended  Benefit  Period  actually 
begins  with  the  third  week  following 
the  week  for  which  there  Is  an  “on" 
indicator.  A  benefit  period  lasts  for  a 
minimum  of  13  consecutive  weeks. 

Determination  of  “On"  Indicator 

The  head  of  the  employment  secu¬ 
rity  agency  of  the  State  of  Idaho  has 
determined  that,  for  the  period  con¬ 
sisting  of  the  week  ending  on  Febru¬ 
ary  10.  1979,  and  the  immediately  pre¬ 
ceding  12  weeks,  the  average  rate  of 
insured  unemployment  (not  seasonally 


adjusted)  in  the  State  equalled  or  ex¬ 
ceeded  5.0  percent. 

Therefore,  an  Extended  Benefit 
Period  commenced  in  that  State  with 
the  week  beginning  on  February  25. 
1979. 

Information  for  Claimants 

The  duration  of  Extended  Benefits 
payable  in  the  new  Extended  Benefit 
Period,  and  the  terms  and  conditions 
on  which  they  are  payable  are  gov¬ 
erned  by  the  Act  and  the  State  unem¬ 
ployment  compensation  law.  The 
State  employment  security  agency  will 
furnish  a  written  notice  of  potential 
entitlement  to  Extended  Benefits  to 
each  individual  who  has  established  a 
benefit  year  in  the  State  that  will  not 
expire  prior  to  the  beginning  of  the 
Extended  Benefit  Period,  and  who  has 
exhausted  all  rights  under  the  State 
unemployment  compensation  law'  to 
regular  benefits  before  the  beginning 
of  the  Extended  Benefit  Period.  20 
CFR  615,13(d)(l).  The  State  employ¬ 
ment  security  agency  also  w'ill  provide 
such  notice  promptly  to  each  individu¬ 
al  w'ho  exhausts  all  rights  under  the 
State  unemployment  compensation 
law  during  the  Extended  Benefit 
Period,  including  exhaustion  by 
reason  of  the  expiration  of  the  individ- 
uaFs  benefit  year.  20  CFR  615.13(d)(2). 

Persons  who  believe  they  may  be  en¬ 
titled  to  Extended  Benefits  in  the 
State  of  Idaho,  or  who  w'ish  to  inquire 
about  their  rights  under  the  Extended 
Benefit  Program,  should  contact  the 
nearest  State  Employment  Office  of 
the  Idaho  Department  of  Employment 
in  their  locality. 

Signed  at  Washington.  D.C..  on  Feb¬ 
ruary  27.  1979. 

Ernest  C.  Green. 

Assistant  Secretary  for 
Employment  and  Training. 

(FR  Doc.  79  6.361  Filed  3-1-79;  8:45  am] 

(4510-30-M] 

EXTENDED  BENEFITS 

Availability  of  Extended  Benefits  in  the  State 
of  Maine 

This  notice  announces  the  beginning 
of  a  new  Extended  Benefit  Period  in 
the  State  of  Maine,  effective  on  Febru¬ 
ary  25.  1979. 

Background 

The  Federal-State  Extended  Unem¬ 
ployment  Compensation  Act  of  1970 
(Title  II  of  the  Employment  Security 
Amendments  of  1970;  Public  Law  91- 
373;  26  U.S.C.  3304  note),  established 
the  Extended  Benefit  Program  as  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  The  Ex¬ 
tended  Benefit  Program  takes  effect 
during  periods  of  high  unemployment 
in  a  State  or  the  nation,  to  furnish  up 
to  13  w'eeks  of  additional  benefits  to 


eligible  individuals  who  have  exhaust¬ 
ed  their  rights  to  regular  benefits 
under  permanent  State  and  Federal 
unemployment  compensation  laws. 
Part  615  of  Chapter  V,  Title  20,  Code 
of  Federal  Regulations,  implements 
the  statute  (43  FR  13818;  March  31. 
1978). 

In  accordance  with  section  203(e)  of 
the  Act  the  Maine  unemployment 
compensation  law  provides  that  there 
is  a  State  “on”  indicator  in  the  State 
for  a  week  if  the  head  of  the  State  em¬ 
ployment  security  agency  determines, 
in  accordance  with  20  CFR  615.12(e). 
that,  for  the  period  consisting  of  that 
week  and  the  immediately  preceding 
12  weeks,  the  rate  of  insured  unem¬ 
ployment  (not  seasonally  adjusted) 
under  the  State  unemployment  com¬ 
pensation  law  equalled  or  exceeded  5.0 
percent.  20  CFR  615.12(c)(2)(i).  The 
Extended  Benefit  Period  actually 
begins  with  the  third  week  following 
the  week  for  w'hich  there  is  an  "on” 
indicator.  A  benefit  period  lasts  for  a 
minimum  of  13  consecutive  weeks. 

Determination  of  “On”  Indicator 

The  head  of  the  employment  secu¬ 
rity  agency  of  the  State  of  Maine  has 
determined  that,  for  the  period  con¬ 
sisting  of  the  w'eek  ending  on  Febru¬ 
ary’  10.  1979.  and  the  Immediately  pre¬ 
ceding  12  weeks,  the  average  rate  of 
insured  unemployment  (not  seasonally 
adjusted)  in  the  State  equalled  or  ex¬ 
ceeded  5.0  percent. 

Therefore,  an  Extended  Benefit 
Period  commenced  in  that  State  w’ith 
the  week  beginning  on  February  25. 
1979. 

Information  for  Claimants 

The  duration  of  Extended  Benefits 
payable  in  the  new'  Extended  Benefit 
Period,  and  the  terms  and  conditions 
on  which  they  are  payable  are  gov¬ 
erned  by  the  Act  and  the  State  unem¬ 
ployment  compensation  law.  The 
State  employment  security  agency  will 
furnish  a  written  notice  of  potential 
entitlement  to  Extended  iSenefits  to 
each  individual  who  has  established  a 
benefit  year  in  the  State  that  will  not 
expire  prior  to  the  beginning  of  the 
Extended  Benefit  Period,  and  who  has 
exhausted  all  rights  under  the  State 
unemployment  compensation  law  to 
regular  benefits  before  the  beginning 
of  the  Extended  Benefit  Period.  20 
CFR  615.13(d)(1).  The  State  employ¬ 
ment  security  agency  also  will  provide 
such  notice  promptly  to  each  individu¬ 
al  who  exhausts  all  rights  under  the 
State  unemploy’ment  compensation 
law’  during  the  Extended  Benefit 
Period,  including  exhaustion  by 
reason  of  the  expiration  of  the  individ¬ 
ual’s  benefit  year.  20  CFR  615.13(d)(2). 

Persons  w'ho  believe  they  may  be  en¬ 
titled  to  Extended  Benefits  in  the 
State  of  Maine  or  who  w’ish  to  inquire 
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about  their  rights  under  the  Extended 
Benefit  Program,  should  contact  the 
nearest  State  Employment  Office  of 
the  Maine  Employment  Security  Com¬ 
mission  in  their  locality. 

Signed  at  Washington,  D.C.,  on  Feb¬ 
ruary  27,  1979, 

Ernest  G.  Green, 
Assistant  Secretary  for 
Employment  and  Training. 

IFR  Doc.  79-6362  Filed  3-1-79:  8:45  am] 


[4510-30-Ml 

MIGRANT  AND  OTHER  SEASONALLY 
EMPLOYED  FARMWORKER  PROGRAMS 

AGENCY:  Employment  and  Training 
Administration. 

ACTION:  Supplemental  funding  for 
Programs  under  Title  III,  Section  303 
of  the  Comprehensive  Employment 
and  Training  Act. 

SUMMARY:  The  Secretary  of  Labor 
announces  the  award  of  supplemental 
funding  for  Program  Year  1979  under 
the  provisions  of  the  Comprehensive 
Employment  and  Training  Act 
(CETA),  Title  III,  Section  303. 

EFFECTIVE  DATE:  February  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Harry  Kranz,  Acting  Director,  Office 
of  Farmworker  Programs,  U.S.  De¬ 
partment  of  Labor,  601  D  Street, 
N.W.,  Washington,  D.C.  20213.  (202) 
376-6128. 

Grant  Awards 

The  purpose  of  this  notice  is  to  an¬ 
nounce  supplemental  funding  for  pro¬ 
grams  for  migrant  and  other  seasonal¬ 
ly  employed  farmworkers  for  Program 
Year  1979  under  Title  III.  Section  303, 
CETA.  These  programs  are  adminis¬ 
tered  by  the  Employment  and  Train¬ 
ing  Administration  and  provide  em¬ 
ployment  and  training  and  other  serv¬ 
ices  for  migrant  and  seasonal  farm¬ 
workers. 

The  following  is  a  li.st  of  grantees  for 
Program  Year  1979  and  the  total 
amount  of  supplemental  funding. 
These  programs  are  funded  January  1, 


1979,  to  September  30,  1979. 

Aubama 

Alabama  Migrant  and  Seasonal  Farm¬ 
workers  Council,  Inc..  Monfpomery, 

Alabama .  $199,040 

Arizona 

Migrant  Opoortunily  Programs.  Pho<*- 
nix.  Arizona .  $227,300 

Arkansas 

Arkansas  Council  for  Farmworkers.  Inc.. 

Lillie  Rock,  Arkan.sa.s .  $281,700 

California 

Campesinos  Unidos,  Brawley,  Calif .  $318,847 

CFT— San  Jose,  San  Jo.s4*,  Calif .  $292,478 


Central  Coast  Counties  Development 


Corporation,  Aptos,  California .  $329,244 

California  Human  Development  Corpo¬ 
ration.  Winder,  California .  $618,777 

Proteus  Adult  Training.  Visalia.  Califor¬ 
nia .  $1,107,635 

City  of  Stockton,  Stockton,  California .  $205,109 

Colorado 

Colorado  Council  on  Migrant  and  S<;a- 
sonal  Agricultural  Workers  and  Fami¬ 
lies.  Wheatridge,  Colorado .  $183,200 

COHNEX~riCUT 

New  England  Farmworkers’  Council. 

Inc.,  Springfield.  Massachusetts .  $107,500 

DEXAWARt; 

Migrant  and  Seasonal  F’armworkers. 

Inc..  Raleigh,  North  Carolina .  $18,225 

Florida 

Florida  State  Department  of  Elducatlon. 
Tallahas.see.  Florida .  $1,003,600 

Georgia 

Migrant  and  Seasonal  Farmworkers, 

Inc..  Raleigh,  North  Carolina .  $335,825 

Hawaii 

Office  of  the  Governor,  Honolulu. 

Hawaii .  $72,900 

Idaho 

Idaho  Migrant  Council,  Boise,  Idaho .  S263.200 

Illinois 

Illinois  Migrant  Council,  Chicago,  Illi¬ 
nois  .  S469.000 

Indiana 

Indiana  Office  of  the  Governor,  Indian¬ 
apolis.  Indiana .  $275,650 

Iowa 

Migrant  Action  Program.  Inc..  Des 
Moines.  Iowa .  S441.475 

Kansas 

ORO  Development  Corporation,  Ine.. 

Oklahoma  City,  Oklahoma .  $282,600 

Kentucky 

Tennessee  Opportunity  Program  for 
Seasonal  Farmworkers,  Inc.,  Nashville. 

Tennessee .  $253,400 

Louisiana 

Motivation,  Education  and  Training. 

Inc.,  Jennings,  Louisiana .  $174,408 

Southern  Mutual  Help  As.sociation. 

Jeanerette,  Louisiana .  $54,061 

Evangeline  Parish  Community  Action 
Agency,  Evangeline  County,  Louisiana.  $28,531 

Maine 

Penobscot  County  Manpower  Adminis¬ 
tration,  Bangor,  Maine .  S138.20U 

Maryland 

Migrant  and  Si'asonal  Farmworkers. 

Inc.,  Raleigh.  North  Carolina .  $64,383 

Massachusetts 

New  Elngland  Farmworkers  Council. 

Inc.,  Springfield,  M.a.s.sachiisetts  . .  $89,000 

Michigan 

United  Migrants  lor  Opportunity.  Inc., 

Grand  Ledge,  Michigan .  $165,603 

Minnesota 

Minnesota  Migrant  Council.  St.  Cloud, 

Minne.sota .  $210,316 

Mississippi 

Mississippi  Delta  Council  for  Farm¬ 
workers  Opportunities .  $271 .300 


Missouri 

Rural  Missouri,  Inc.,  Jefferson  City, 


Mis-souri .  $78,584 

Montana 

State  of  Montana.  Helena.  Montana .  $164,900 

Nebraska 

Migrant  Action  Program,  Des  Moines. 

Iowa .  $251,00o 

Nevada 

CEH'— Nevada,  San  Jase,  California .  $26,500 

New  Jersey 

Farmworkers  Corporation  of  New 
Jers*>y.  Vineland.  New  Jersey  . .  $86,100 

New  Mexico 

Home  Education  Livelihood  Program. 
Albuquerque,  New  Mexico .  $147,625 

New  York 

Rural  New  York  Opportunities,  Roches¬ 
ter.  New  York .  $348,350 

North  Carouna 

Migrant  and  Sea.sonal  Farmworkers,  Ra¬ 
leigh.  North  Carolina .  $873,150 

North  Dakota 

North  Dakota  Migrant  Council,  Grand 
Fork.s.  North  Dakota .  $126,000 

Ohio 

La  Ra/.a  de  Ohio.  Columbus.  Ohio .  $219,845 

Oklahoma 

ORO  Development  Corporation,  Inc., 

Oklahoma  City,  Oklahoma .  $120,168 

Oregon 

California  Human  Development  Corpo¬ 
ration.  Windsor,  California .  $270,300 

Pennsylvania 

Rural  New  York  Opportunities,  Roches¬ 
ter,  New  York .  $408,600 

Puerto  Rico 

Commonwealth  of  Puerto  Rico,  Halo 
Rey,  Puerto  Rico .  $406,025 

Rhode  Island 

New  England  Farmworkers  Council. 

Inc.,  Springfield,  Mas-sachusetts .  $24,125 

South  Carolina 

South  Carolina  Office  of  the  Governor, 

Columbia,  South  Carolina .  $162,875 

South  Dakota 

Minne.sota  Migrant  Council,  St.  Cloud. 

Minne.sota .  $98.3.50 

Tennessee 

Tennes.see  Opportunity  Program  for 
Se.asonal  Farmworkers.  Inc.,  Nashville, 

Tenne,s.spe . $184,975 

Texas 

Motivation.  Eklucation  and  Training, 

Inc.,  Cleveland.  Texas .  $740,292 

Economic  Opportunity  Development 
Corporation.  San  Antonio,  Texas .  $77,747 

Community  Action  Council  of  South 
Texas.  Rio  Grande  City,  Texas.. .  $4,639 

Colonia.s  del  Ville,  San  Juan,  Texas .  $246,648 

Utah 

Utah  Migrant  Council.  Midvale.  Utah .  $82,800 

Virginia 

Migrant  and  Seasonal  Farmworki  rs. 

Inc..  Raleigh,  North  Carolina .  $296,075 

Vermont  [ 

New  England  Farmworkers  Council, 
Springfield,  Massachusetts  . .  $66.'200 
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Washington 

Northtt'eMt  Rural  Opportunities,  Grand¬ 
view,  Wasliington- _ _ $579,600 

Wist  Virginia 

Governor’s  Manpower  Office.  Charles¬ 
ton.  West  Virginia . . .  $114,050 

Wisconsin 

United  Migrant  Opportunity  Services, 

Inc..  Milwaukee,  Wisconsin . .  $494,375 

Wtoming 

Noniiwi«tem  Community  Action  Pro¬ 
gram  of  Wyoming.  Inc.,  Worland.  Wy¬ 
oming  . . . . - .  $68,600 

Signed  at  Washingrton,  D.C.,  this 
16th  day  of  February,  1979. 

Lamono  Godwin, 
Administrator, 
Office  of  National  Programs. 
IFR  Doc.  79-6359  Piled  3-1-79  8:45  am] 


[4510-30-M] 

YOUTH  COMMUNITY  AND  CONSERVATION 
PROJECTS  (YCaP)  AND  YOUTH  EMPLOY¬ 
MENT  AND  TRAINING  PROGRAMS  (YETP) 
FOR  YOUTHS  WHO  ARE  MEMBERS  OF  MI¬ 
GRANT  AND  OTHER  SEASONAUY  EM¬ 
PLOYED  FARMWORKER  FAMIUES 

Condition  for  Competition 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
the  conditions  for  the  availability  of 
funds,  the  implementing  schedule  for 
submitting  proposals,  and  the  review 
criteria  to  be  used  for  Youth  Commu¬ 
nity  and  Conservation  Projects 
(YCCIP)  and  Youth  Employment  and 
Training  Programs  (YETP)  for  youths 
who  are  members  of  migrant  and 
other  seasonally  employed  farm¬ 
worker  families.  F\inds  are  to  be 
awarded  on  a  special  competitive  basis 
to  those  grantees  qualified  under  Sec¬ 
tion  303  of  the  Act  and  that  are  oper¬ 
ating  Section  303  programs  for  mi¬ 
grant  and  seasonal  farmworkers  and 
their  families  under  the  Comprehen¬ 
sive  Employment  and  Training  Act 
(CETA)  for  Program  Year  1979.  A 
total  of  $2.1  million  is  available  for 
farmworker  youth  for  YCCIP  projects 
and  $12.1  million  is  available  for 
YETP  programs.  Grants  will  not  be 
less  than  $150,000;  however,  the  Secre¬ 
tary  may  allocate  more  than 
$1,000,000  to  a  single  grant. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Harry  Kranz,  Acting  Director,  Office 
of  Farmworker  Programs,  U.S.  De¬ 
partment  of  Labor,  Room  6308,  601 
D  Street.  N.W.,  Washington.  D.C. 
20213. 

SUPPLEMENTARY  INFORMATION: 
Pursuant  to  the  Youth  Employment 
and  Demonstration  *  Project  Act 


(YEDPA)  of  1978,  the  Office  of  Farm¬ 
worker  Programs  (OFT)  of  the  De¬ 
partment  of  Labor  (DOL)  announces 
the  availability  of  funds  to  implement 
Youth  Community  Conservation  Im¬ 
provement  Projects  (YCCIP)  and 
Youth  Emplo3rment  and  Training  Pro¬ 
grams  (YETP)  for  youths  who  are 
members  of  migrant  and  seasonal 
farmworker  families. 

The  selection  procedures  and  other 
rules  applying  to  YCCIP  and  YETP 
funds  for  youths  who  are  members  of 
migrant  and  seasonal  farmworker  fam¬ 
ilies  were  published  in  the  FEDERAL 
REGISTER  on  Friday,  January  13, 
1978,  Subpart  K-Youth  Employment 
and  Training  Programs  for  Section  303 
grantees,  of  Part  97  of  regulations 
under  CETA. 

This  publication  constitutes  formal 
notice  that  proposals  for  YCCIP  and 
YETP  funds  for  programs  for  youths 
w’ho  are  members  of  migrant  and  sea¬ 
sonal  farmworker  families  must  be 
hand  delivered  or  posted  by  registered 
or  certified  mail  no  later  than  3  p.m„ 
March  23.  1979. 

Each  eligible  applicant  must  submit 
three  copies  of  the  proposed  plan(s)  to 
the  address  listed  below; 

U.S.  Department  of  Labor,  Employment  and 

Training  Administration,  601  D  Street. 

NW.  Room  6308.  Patrick  Henry  Building, 

Washington,  D.C.  20213,  Attention:  acting 

Director,  Office  of  Farmworker  Programs. 

Tw'O  copies  of  the  proposed  plan(s) 
shall  also  be  submitted  directly  to  the 
appropriate  Regional  Administrator 
for  Employment  and  Training  at  the 
same  time  the  three  copies  are  submit¬ 
ted  to  the  above  address  -and  labeled: 
YCCIP  and/or  YETP  plans  for  CETA 
303  farmworker  programs. 

Proposed  plan(s)  sent  by  mail  to  the 
preceding  address  must  be  registered 
or  certified  with  return  receipt  re¬ 
quested.  In  order  to  be  considered  as 
submitted  on  time  by  the  Employment 
and  Training  Administration,  the  fol¬ 
lowing  conditions  must  be  met: 

1.  The  proposed  plants )  must  be  reg¬ 
istered  or  certified  by  the  Postal  Serv¬ 
ice  on  or  before  3  p.m.,  March  23.  1979. 
No  deviation  in  this  condition  shall  be 
made  by  the  Employment  and  Train¬ 
ing  Administration.  All  proposed 
plant  s)  received  bearing  postmarks 
after  3  p.m.  shall  be  returned  without 
consideration. 

2.  Proposed  plants)  delivered  by 
hand  must  be  taken  to  the  address 
above.  All  eligible  applicants  who  de¬ 
liver  proposed  plants)  will  be  given  a 
receipt  bearing  a  time  and  date  of  de¬ 
livery.  Proposed  plants)  will  be  accept¬ 
ed  daily  between  the  hours  of  8:15  a.m. 
and  4:45  p.m.  Eastern  Standard  Time. 
Proposed  YETP  plans  will  not  be  re¬ 
ceived  by  hand-delivery  after  3  p.m., 
e.d.t..  on  March  23.  1979.  No  deviation 
in  this  condition  shall  be  made  and  no 


proposed  plan  delivered  after  the 
above  stated  time  shall  be  accepted. 

To  reduce  delay  in  implementing 
this  process,  grant  application  materi¬ 
als  were  sent  to  all  lotion  303  gran¬ 
tees  with  programs  for  1978.  These 
grant  application  materials  contained 
detailed  information,  instructions,  and 
forms  necessary  for  submitting  YCCIP 
and  YETP  proposals,  exclusive  of  the 
rating  criteria  contained  herein. 

Those  Section  303  grantees  which 
intend  to  submit  YCCIP  and/or  YETP 
grant  applications,  are  requested  to 
notify  both  the  Acting  Director,  Office 
of  Farmworker  Programs,  at  the  ad¬ 
dress  previously  cited,  and  the  appro¬ 
priate  A-95  Clearinghouse  by  Stand¬ 
ard  Form  424  on  or  before  March  12, 
1979.  so  that  appropriate  arrange¬ 
ments  may  be  made  for  prompt  review 
of  grant  application. 

Based  upon  proposals  received  from 
303  grantees,  the  review  process  will 
use  the  following  criteria  to  recom¬ 
mend  those  applicants  to  be  awarded 
grants. 

A.  Program  development  Range  0-15 
points.  The  program  development 
factor  is  a  rating  of  the  proposed  pro¬ 
gram’s  potential  impact  on  the  needs 
of  youths  and  its  fulfillment  of  the 
intent  of  the  Youth  Employment  and 
Demonstration  Projects  Act  (YEDPA). 
The  rating  will  consider  the  following 
elements: 

1.  Training.  The  proposed  program 
offers  training,  and/or  work  opportu¬ 
nities  in  a  number  of  occupational  cat¬ 
egories.  The  effect  of  these  training 
opportunities  in  enhancing  the  em¬ 
ployability  of  youths  must  be  clearly 
defined.  Applicants  are  also  responsi¬ 
ble  for  defining  and  clarifying  “mean¬ 
ingful  work  experience”  if  it  is  an  ac¬ 
tivity  in  the  proposal. 

2.  Services.  The  proposed  program 
provides  necessary  supportive  services 
to  assist  youth  to  participate  in  em¬ 
ployment  and  training  activities  which 
will  enhance  their  employability. 

3.  Program  impact.  The  proposed 
program  will  directly  impact  on  the 
problems  and  needs  of  youth  in  the 
particular  target  area.  Applicants 
must  describe  how  the  proposed  pro¬ 
gram  will  supplement  and  not  substi¬ 
tute  for  services  already  being  pro¬ 
vided  by  the  applicant  to  youth. 

The  highest  rating  of  15  shall  be 
awarded  to  an  organization  which  has 
adequately  analyzed  the  economic  sit¬ 
uation  of  the  target  area  and  identi¬ 
fied  the  social  and  economic  needs  of 
the  youth  population,  and  has  devel¬ 
oped  a  program  based  on  this  analysis 
and  identification,  which  provides 
training  and  supportive  services  that 
can  be  successfully  implemented 
within  the  existing  target  area  eco¬ 
nomic  and  labor  market  situations  to 
meet  these  needs. 
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B.  Delivery  syste7n.  Range  0-15 
points.  The  delivery  system  factor  is  a 
rating  of  the  applicant's  system  for  de¬ 
livering  the  comprehensive  program 
sendees  and  its  potential  ability  to 
provide  effective  and  timely  services  to 
youth.  This  rating  shall  include  the 
potential  effectiveness  of  subgrantees 
in  providing  services  specifically  for 
farmworker  youth. 

Applicants  must  describe  the  rela¬ 
tionship  of  the  proposed  delivery 
system  to  other  employment  and 
training  delivery  systems  for  youth 
within  the  target  area. 

The  highest  rating  15  shall  be 
awarded  to  an  organization  whose  de¬ 
livery  system  demonstrates  efficient 
operation  and  whose  subgrantees’  (if 
any)  delivery  systems  are  coordinated 
with  the  applicant’s  into  a  functioning 
unit. 

C.  Administrative  capability.  Range 
0-15  points.  The  administrative  capa¬ 
bility  factor  is  a  rating  of  the  appli¬ 
cant's  management  experience  and  ef¬ 
ficiency.  The  rating  shall  include  con¬ 
sideration  of  the  managerial  expertise 
of  the  organization’s  present  and  pro¬ 
posed  stAff  in  managerial  and  decision¬ 
making  positions.  This  factor  shall 
also  consider  administrative  efficiency 
based  on  comparative  administrative 
cost. 

The  applicant  must  provide  a  de¬ 
scription  of  both  its  management  in¬ 
formation  system  (MIS)  and  self-as- 
se.ssment  procedures.  Each  applicant 
must  clearly  demonstrate  its  ability  to 
provide  services,  to  provide  accurate 
and  complete  reports  on  the  status  of 
the  youth  program  and  conduct  self- 
asse.s.sment  surveys  to  identify  internal 
problems  in  order  to  take  the  neces¬ 
sary  corrective  action  to  improve  the 
quality  of  services  to  youth.  The  MIS 
description  should  identify  how  com¬ 
piled  program  data  will  be  analyzed 
and  utilized  by  the  applicant  to  im¬ 
prove  the  program  and  to  provide  nar¬ 
rative  and  statistical  program  sum¬ 
maries. 

Applicants  must  also  describe  the 
procedures  followed  to  identify  and 
select  subgrantecs  which  have  demon¬ 
strated  competencies  and  merit  at  the 
local  level. 

The  highest  rating  of  15  shall  be 
awarded  to  organizations  which  can 
demonstrate  the  capability  to  adminis¬ 
ter  efficiently  a  multiactivity  delivery 
system  with  comparatively  low  admin¬ 
istrative  costs. 

D.  Responsifiencss  to  youth.  Range 
0-20  points.  The  responsiveness  to 
youth  factor  is  a  rating  of  the  organi¬ 
zation’s  active  and  visible  involvement 
of  youth  in  its  planning  and  the  pro¬ 
posed  involvement  of  youth  in  imple¬ 
menting  its  propo.sed  program  of  serv¬ 
ices.  The  rating  will  also  consider  the 
sensitivity  of  the  organization’s  pres¬ 


ent  and  proposed  staff  in  program  po¬ 
sitions  to  the  needs  of  youth. 

The  highest  rating  of  20  shall  be 
aw'arded  to  organizations  which  clear¬ 
ly  demonstrate  that  youth  will  be  ac¬ 
tively  involved  in  the  planning,  review, 
and  implementation  of  youth  pro¬ 
grams. 

E.  Linkages  and  coordination. 
Range  0-15  points.  The  linkage  and  co¬ 
ordination  factor  is  a  rating  of  an  or¬ 
ganization’s  demonstrated  and  docu¬ 
mented  programmatic  ties  with  appro¬ 
priate  State  and  local  agencies,  private 
nonprofit  organizations,  and  other 
groups  providing  resources  and  serv¬ 
ices  to  youth.  The  highest  rating  of  15 
shall  be  awarded  to  applicants  which 
would  operate  programs  incorporating 
sertices  at  le.ss  than,  or  at  no  cost  to 
Section  303  from  other  agencies  for 
the  purpose  of  providing  manpower 
and  other  services  to  youth  and  whose 
funding  request  includes  letters  of 
commitment  for  these  services. 

F.  Experirnentation  and  innovation. 
Range  0-20  points.  The  experimenta¬ 
tion  and  innovation  factor  is  a  rating 
of  the  organization’s  capability  to  ade¬ 
quately  describe  a  concept  to  be  tested 
by  the  proposed  program  design,  to 
utilize  appropriate  data  and  rationale 
as  a  premise  for  any  hypothesis  and  to 
develop  procedures  and  measures  for 
testing  the  hypothesis.  Applicants 
must  clarify  the  areas  in  which  the 
proposed  program  is  either  experimen¬ 
tal  or  innovative. 

The  highest  rating  of  20  shall  be 
awarded  to  organizations  which  clear¬ 
ly  define  the  programmatic  areas  of 
experimentation  and  the  internal  ad¬ 
ministrative  mechanisms  to  be  used  to 
measure  any  hypothesis  regarding  the 
needs  of  youth. 

Signed  at  Washington.  D.C..  this 
16th  day  of  February  1979. 

Lamond  Godwin. 

Administrator,  Office  of 
National  Programs. 

IFR  Doc.  79-6360  Filed  3-1-79;  8:45  ami 


[4510-29-M] 

Pension  and  Welfore  Benefit  Programs 

[Application  No.  D-810] 

E.  H.  SHELDON  B  CO.  PENSION  TRUST  FOR 
UNION  EMPLOYEES  AND  SHELDON  SALA¬ 
RIED  EMPLOYEES  PENSION  TRUST 

Proposed  Exemption  for  Certain  Transactions 

AGENCY:  Department  of  Labor. 

ACTION:  Notice  of  proposed  exemp¬ 
tion. 

SUMMARY:  This  document  contains 
a  notice  of  pendency  before  the  De¬ 
partment  of  Labor  (the  Department) 
of  a  proposed  exemption  from  the  pro¬ 


hibited  transaction  restrictions  of  the 
Employee  Retirement  Incom<‘  Secu¬ 
rity  Act  of  1974  (the  Act)  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1954  (the  Code).  The 
proposed  exemption  would  exempt  the 
sale  by  the  E.  H.  Sheldon  and  Compa¬ 
ny  Pension  Trust  for  Union  Employ: 
ees  (the  Union  Plan)  and  Sheldon  Sal¬ 
aried  Employees  Pension  Trust  (the 
Salaried  Plan)  (collectively  the  Plans) 
of  5.700  shares  of  American  Seating 
Company  (the  Employer)  common 
stock  to  the  Employer.  The  proposed 
exemption,  if  granted,  would  affect 
participants  and  beneficiaries  of  the 
Plans,  the  Employer,  the  trustee  of 
the  Plans,  and  other  persons  partici¬ 
pating  in  the  transaction. 

DATES:  Written  comments  and  re¬ 
quests  for  a  public  hearing  must  be  re¬ 
ceived  by  the  Department  of  Labor  on 
or  before  April  12,  1979. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  six 
copies)  should  be  sent  to:  Office  of  Fi¬ 
duciary  Standards,  Pension  and  Wel¬ 
fare  Benefit  Programs,  Room  C-4526. 
U.S.  Department  of  Labor,  200  Consti¬ 
tution  Avenue,  NW.,  Washington,  D.C. 
20216.  Attention:  Application  No,  D- 
810.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension 
and  Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677. 
200  Constitution  Avenue,  NW.,  Wash¬ 
ington,  D.C.  20216. 

FOR  FURTHER  INFORMATION 
CONTACT: 

C.  E.  Beaver,  Office  of  Fiduciary 
Standards,  Pension  and  Welfare 
Benefit  Programs,  Room  C-4526. 
U.S.  Department  of  Labor.  Washing¬ 
ton.  D.C.  20216,  202-523-8881.  (This 
is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 
Notice  is  hereby  given  of  the  pendency 
before  the  Department  of  a  proposed 
exemption  from  the  restrictions  of  sec¬ 
tion  406(a)  and  406(b)(1)  and  (b)(2)  of 
the  Act  and  from  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  by 
reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code.  The  pro¬ 
posed  exemption  was  requested  in  an 
application  hied  by  the  Employer  pur¬ 
suant  to  section  408(a)  of  the  Act  and 
section  4975(cK2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth 
in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28,  1975).  This  application 
was  filed  with  both  the  Department 
and  the  Internal  Revenue  Service. 
However,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  PR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  Issue  ex¬ 
emptions  of  the  type  requested  to  the 
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Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department. 

Summary  of  Pacts  and 
Representations 

The  application  contains  facts  and 
rt‘presentations  with  regard  to  the 
proposed  exemption  which  are  sum¬ 
marized  below.  Interested  persons  are 
referred  to  the  application  on  file  with 
the  Department  for  the  complete  rep¬ 
resentations  of  the  applicant. 

(1)  Approximately  six  years  ago  the 
Union  Plan  acquired  2,500  shares  of 
the  Employer’s  commons  stock  and 
the  Salaried  Plan  acquired  3,200 
shares  of  the  Employer’s  common 
stock.  The  5,700  shares  had  been  ac¬ 
quired  by  the  Plans  for  investment 
purposes  in  the  open  market. 

(2)  The  Plans  were  defined  benefit 
plans  which  were  administered  by  a 
bank  trustee,  the  Old  Kent  Bank  and 
Trust  Company,  Grand  Rapids,  Michi¬ 
gan  (the  Trustee).  Provisions  of  the 
Plans  gave  the  Employer  power  to  dis¬ 
miss  and  appoint  the  Trustee.  Similar¬ 
ly,  the  Trustee  had  the  right  to  resign 
at  any  time. 

(3)  On  April  21,  1977,  the  Employer 
announced  that  it  would  offer  to  pur¬ 
chase  up  to  400,000  shares  of  its  out¬ 
standing  common  stock,  par  value 
$5.00  per  share,  at  a  net  price  of  $15.00 
per  share.  On  April  29,  1977,  a  formal 
tender  offer  was  mailed  to  all  share¬ 
holders.  including  the  Trustee.  At  the 
time  of  the  tender  offer  and  of  the 
subsequent  sale,  the  Employer's 
common  stock  was  listed  on  and 
traded  over  the  New  York  Exchange 
in  accordance  with  the  Exchange’s 
rules  and  the  provisions  of  the  Securi¬ 
ties  Exchange  Act  of  1934,  as  amend¬ 
ed. 

(4)  The  tender  offer  to  purchase  its 
shares  was  made  by  the  Employer  in 
accordance  with  the  various  laws  regu¬ 
lating  the  purchase  and  sale  of  securi¬ 
ties,  including  the  Securities  Exchange 
Act  of  1934,  as  amended,  and  the  rule.s 
thefeunder.  Also,  the  offer  to  pur¬ 
chase  was  made  in  accordance  with 
the  rules  of  the  New  York  Stock  Ex¬ 
change. 

(5)  The  tender  offer  materials  sent 
to  shareholders  by  the  Employer 
stated  that  the  Employer’s  purchase 
of  its  shares  pursuant  to  the  tender 
offer  could  result  in  the  Employer 
being  delisted  by  the  New  York  Stock 
Exchange,  resulting  in  the  Employer’s 
stock  no  longer  being  traded  on  the 
New  York  Stock  Exchange.  After  expi¬ 
ration  of  the  tender  offer,  the  Empioy- 
er  was  notified  by  the  New  York  Stock 
Exchange  that  it  could  no  longer 
maintain  its  listed  status. 

(6)  On  April  30,  1977,  the  Plans’ 
5,700  shares  of  the  Employer’s 
common  stock  represented  less  than  Va 


of  1  percent  of  the  total  outstanding 
slisirps 

(7)  bn  April  30.  1977,  the  2.500 
shares  of  the  Employer’s  stock  held  by 
the  Union  Plan  had  a  market  value  of 
$36,875.00  or  a  per  share  value  .of 
$14.75  which  represented  approxi¬ 
mately  5  percent  of  the  Union  Plan’s 
assets. 

(8)  As  of  December  31.  1976,  the 
most  recent  valuation  date,  the  3,200 
shares  of  the  Employer’s  common 
stock  held  for  the  Salaried  Plan  had  a 
market  value  of  $31,200.00  or  a  per 
share  value  of  $9.75  which  represented 
approximately  3  percent  of  the  Sala¬ 
ried  Plan’s  assets. 

(9)  On  approximately  April  30.  1977, 
the  E.  H.  Sheldon  Division  of  the  Em¬ 
ployer  ceased  operations  and  substan¬ 
tially  all  of  the  participants  of  the 
Plans  were  terminated.  At  this  time  a 
determination  was  made  to  liquidate 
the  Plans’  assets  and  to  purchase  an¬ 
nuity  contracts  to  provide  required 
pensions  for  terminated  participants. 
Notice  of  the  termination  of  the  Plans 
and  of  the  intention  to  liquidate  the 
Plans’  assets  and  provide  benefits  by 
the  purchase  of  annuity  contracts  was 
forw'arded  to  the  Pension  Benefit 
Guaranty  Corporation.  In  addition, 
applications  were  filed  with  the  Inter¬ 
nal  Revenue  Service’s  Detroit  District 
Office  for  advance  determinations 
that  the  termination  of  the  Plans  as 
being  qualified  and  exempt  under  the 
Code. 

(10)  On  or  about  May  20,  1977,  the 
Trustee  tendered  the  5,700  shares  to 
the  Employer.  The  shares  tendered  by 
the  Trustee  represented  approximate¬ 
ly  Ik's  percent  of  the  total  498,970 
shares  tendered.  The  Plans  received 
from  the  transaction  the  total  sum  of 
$85,500.00  or  $15.00  per  share  net. 
without  the  payment  of  commissions. 
The  price  received  by  the  Plans  is  a 
higher  price  than  any  quoted  since 
1973,  when  the  market  price  was  a 
high  of  $18,625  per  share.  During  the 
pendency  of  the  tender  offer,  the 
quoted  price  for  the  Employer’s  stock 
on  the  New  York  Stock  Exchange  was 
never  as  high  as  the  tender  offer  price 
of  $15.00  per  share.  The  total  proceeds 
from  the  transaction  of  $85,500.00  rep¬ 
resented  about  5  percent  of  the  fair 
market  value  of  the  combined  assets 
of  the  Plans  as  of  the  most  recent 
valuations  dates.  April  30.  1977,  for 
the  Union  Plan  and  December  31, 
1976,  for  the  Salaried  Plan. 

(11)  The  Trustee  exercised  its  invest¬ 
ment  discretion  in  deciding  to  tender 
the  5,700  shares  to  the  Employer. 

Notice  to  Interested  Persons 

Within  ten  days  after  the  notice  of 
proposed  exemption  is  published  in 
the  Federal  Register,  a  copy  of  the 
notice  and  a  statement  that  interested 
persons  have  a  right  to  comment 


within  the  thirty  day  period  set  forth 
in  the  notice  will  be  provided  to  inter¬ 
ested  parties.  The  interested  parties  to 
whom  notice  will  be  provided  include 
all  participants  in  the  Plans,  including 
retired  participants,  terminated  par¬ 
ticipants  who'have  a  nonforfeitable  in¬ 
terest  in  the  Plans,  and  beneficiaries 
of  deceased  participants.  The  notice  to 
interested  parties  will  be  mailed  by 
first  class  mail  or  delivered  to  them  by 
hand,  and  will  be  forwarded  to  the  col¬ 
lective  bargaining  agent  of  the  partici¬ 
pants  of  the  Union  Plan.  The  Employ¬ 
er  will  provide  an  affidavit  certifying 
that  notice  was  timely  given  at  the 
time  it  is  distributed,  and  copies  of  the 
notices  to  interested  parties  will  be 
forwarded  to  the  Department  at  the 
time  notices  are  distributed  to  the  in¬ 
terested  parties. 

General  Information 

The  attention  of  interested  persons 
is  directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest 
or  disqualified  person  from  certain 
other  provisions  of  the  Act  and  the 
Code,  including  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  require,  among  other 
things,  that  a  fiduciary  discharge  his 
duties  respecting  the  plan  solely  in  the 
interests  of  the  participants  and  bene¬ 
ficiaries  of  the  plan  and  in  a  prudent 
fashion  in  accordance  with  section 
404(a)(1)(B)  of  the  Act:  nor  does  it 
affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer  main¬ 
taining  the  plan  and  their  beneficia¬ 
ries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transac¬ 
tions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code: 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code, 
the  Agency  must  find  that  the  exemp¬ 
tion  is  administratively  feasible,  in  the 
interests  of  the  plan  and  of  its  partici¬ 
pants  and  beneficiaries,  and  protective 
of  the  rights  of  participants  and  bene¬ 
ficiaries  of  the  plan:  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other  provi¬ 
sions  of  the  Act  and  the  Code,  includ¬ 
ing  statutory  or  administrative  exemp¬ 
tions  and  transitional  rules.  Further¬ 
more,  the  fact  that  a  transaction  is 
subject  to  an  administrative  or  statu¬ 
tory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 
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NOTICES 


Written  Comments  and  Hearing 
Request 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests 
for  a  hearing  on  the  proposed  exemp¬ 
tion  to  the  address  and  within  the 
time  period  set  forth  above.  All  com¬ 
ments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for 
the  writer’s  interest  in  the  proposed 
exemption.  Comments  received  will  be 
available  for  public  inspection  with 
the  application  for  exemption  at  the 
address  set  forth  above. 

F*roposed  Exemption 

Based  on  the  facts  and  representa¬ 
tions  set  forth  in  the  application,  the 
Department  is  considering  granting 
the  requested  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  procedures  set 
forth  in  ERISA  Procedure  75-1.  If  the 
exemption  is  granted,  the  restrictions 
of  section  406(a)  and  406(b)(1)  and 
(b)(2)  of  the  Act,  and  the  taxes  im¬ 
posed  by  section  4975(a)  and  (b)  of  the 
Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  sale  on  or  about 
May  20,  1977,  by  the  Plans  to  the  Em¬ 
ployer  pursuant  to  the  Employer’s 
tender  offer  of  5,700  shares  of  the  Em¬ 
ployer’s  common  stock  for  $15.00  per 
share.  The  proposed  exemption,  if 
granted,  will  be  subject  to  the  express 
conditions  that  the  material  facts  and 
representations  are  true  and  complete, 
and  that  the  application  accurately  de¬ 
scribes  all  material  terms  of  the  trans¬ 
action  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington.  D.C.,  this 
21.st  day  of  February  1979. 

Ian  D.  Lanoff, 

Administrator  of  Pension  and 
Welfare  Benefit  Programs, 
Labor-Management  Services 
Administration,  U.S.  Depart¬ 
ment  of  Labor. 

[FR  Doc.  79  6089  Piled  3  2  79;  8:45  am] 
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[Application  No.  D  694] 

CARPENTERS  PENSION  TRUST  FUND  FOR 
NORTHERN  CALIFORNIA 

Proposed  Exemption  for  Certain  Transactions 

AGENCY:  Department  of  Labor. 

ACJTION:  Notice  of  Proposed  Exemp¬ 
tion. 

SUMMARY:  This  document  contains 
a  notice  of  pendency  before  the  De¬ 


partment  of  Labor  (the  Deparj,ment) 
of  a  proposed  exemption  from  the  pro¬ 
hibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Secu¬ 
rity  Act  of  1974  (the  Act)  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1954  (the  Code).  The 
proposed  exemption  would  exempt 
agreements  between  the  Carpenters 
Pension  Trust  Fund  for  Northern  Cali¬ 
fornia  (the  Plan)  and  certain  financial 
institutions,  pursuant  to  which  the 
Plan  is  obligated  to  purchase  given 
amounts  of  mortgage  loan  originated 
by  the  financial  institutions,  when  the 
loans  are  secured  by  residential  hous¬ 
ing  constructed  by  persons  who  are 
contributing  employers  with  respect  to 
the  Plan.  The  proposed  exemption,  if 
granted,  would  affect  participants  and 
beneficiaries  of  the  Plan,  the  financial 
institutions  involved,  contributing  em¬ 
ployers.  and  other  persons  participat¬ 
ing  in  the  proposed  transactions. 

DATES:  Written  comments  must  be 
received  by  the  Department  on  or 
before  April  12,  1979. 

ADDRESS:  All  written  comments  (at 
least  six  copies)  should  be  sent  to: 
Office  of  Fiduciary  Standards,  Pension 
and  Welfare  Benefit  Programs,  Room 
C-4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washing¬ 
ton.  D.C..  20216.  Attention:  Applica¬ 
tion  No.  D-694.  The  application  for  ex¬ 
emption  and  the  comments  received 
will  be  available  for  public  inspection 
in  the  Public  Documents  Room  of 
Pension  and  Welfare  Benefit  Pro¬ 
grams,  U.S.  Department  of  Labor, 
Room  N-4677,  200  Constitution 

Avenue,  N.W.,  Washington,  D.C., 
20216. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Stephen  Elkins  of  the  Department 
of  Labor  (202)  523-8196.  (This  is  not 
a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 
Notice  is  hereby  given  of  the  pendency 
before  the  Department  of  a  proposed 
exemption  from  the  restrictions  of  sec¬ 
tion  406(a)  of  the  Act  and  from  the 
and  (b)  of  the  Code,  by  reason  of  taxes 
imposed  by  section  4975(a)  section 
4975(c)(1)(A)  through  (D)  of  the  Code. 
The  proposed  exemption  was  request¬ 
ed  in  an  application  filed  by  the  trust¬ 
ees  of  the  Plan,  pursuant  to  section 
408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in  accord¬ 
ance  with  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-1  C.B.  722.  The  application  was 
filed  with  both  the  Department  and 
the  Internal  Revenue  Service.  Howev¬ 
er,  effective  December  31,  1978  (see  44 
FH  1065,  January  3,  1979),  section  102 
of  Reorganization  Plan  No.  4  of  1978 
(43  FR  47713,  October  17,  1978)  trans¬ 


ferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  this  notice  of  pend¬ 
ency  is  issued  solely  by  the  Depart¬ 
ment. 

Summary  of  Facts  and 
Representations 

The  application  contains  facts  and 
representations  with  regard  to  the 
proposed  exemption  which  are  sum¬ 
marized  below.  Interested  persons  are 
referred  to  the  application  on  file  with 
the  Department  for  the  complete  rep¬ 
resentations  of  the  applicants. 

The  Plan  is  a  multiemployer  pension 
plan  which  covers  carpenters  who  are 
employed  by  home  builders  in  North¬ 
ern  California.  In  order  to  obtain  con¬ 
struction  loans,  builders  frequently 
must  have  a  commitment  from  a  mort¬ 
gage  banking  firm  or  other  financial 
Institution  to  provide  financing  for  the 
purchasers  of  the  dwelling  units  which 
the  builder  proposes  to  build  and  sell. 
Such  mortgage  banking  firms  and 
other  financial  institutions  often  do 
not  hold  for  their  own  investment  all 
the  mortgage  loans  they  make  to  pur¬ 
chasers  of  the  homes  b  ■(  instead  sell 
the  loans  to  long  term  investors,  pur¬ 
suant  to  a  written  commitment  made 
by  such  an  investor.  In  many  instances 
the  mortgage  banker  or  financial  insti¬ 
tution  relies  on  the  commitment  of 
the  long-term  investor  in  giving  its  fi¬ 
nancing  commitment  to  the  builder  to 
provide  financing  for  the  purchasers 
of  the  dwelling  units.  The  Plan  has  for 
over  15  years  Issued  written  commit¬ 
ments  to  independent  mortgage  bank¬ 
ing  firms,  which  are  typically  state 
and  federally  chartered  banks  and  sav¬ 
ings  and  loan  associations,  or  other 
corporations  which  have  a  mortgage 
b.anking  business.  Such  commitments 
obligate  the  Plan  to  purchase  from 
the  mortgage  banking  firms  a  speci¬ 
fied  amount  of  mortgage  loans  made 
by  the  firm,  and  secured  by  first  deeds 
of  trust  on  single  family  dwelling 
units.  Such  units  are  detached  single 
family  homes  in  subdivisions,  are  con¬ 
dominiums  created  under  applicable 
state  law,  or  are  planned  unit  develop¬ 
ments  which  are  multi-unit  subdivi¬ 
sions  restricted  by  recorded  documents 
limiting  the  use  of  property  to  residen¬ 
tial  purposes  and  providing  a  plan  for 
maintenance  of  common  facilities. 
Commitments  are  made  on  behalf  of 
the  Plan  by  McMorgan  &  Company, 
the  Plan’s  investment  manager,  for 
the  purchase  of  mortgage  loans  which 
conform  to  certain  written  guidelines, 
regarding  the  type  and  quality  of  the 
property  and  the  credit- worthiness  of 
the  buyer,  established  by  the  trustees 
of  the  Plan.  In  considering  whether  to 
issue  a  commitment  on  behalf  of  the 
Plan  for  a  particular  project,  McMor¬ 
gan  &  Company  considers,  among 


FEDERAL  REGISTER,  VOL  44,  NO.  43— FRIDAY,  MARCH  2,  1979 


11861 


other  things,  who  the  builder  of  the 
project  will  be.  McMorgan  &  Company 
is,  and  is  required  to  remain  while 
serving  as  investment  manager  for  the 
Plan,  registered  as  an  investment  advi¬ 
sor  under  the  Investment  Advisor’s 
Act  of  1940,  and  was  appointed  the 
Plan’s  investment  manager  under  sec¬ 
tion  402(c)(3)  of  the  Act. 

Following  purchase  by  the  Plan  of 
any  such  mortgage  loans,  the  note  and 
deed  of  trust  is  assigrned  by  the  mort¬ 
gage  banking  firm  to  the  Plan.  The 
Plan  normally  charges  a  loan  fee  for 
issuing  the  commitment  to  purchase 
such  loans,  part  of  which  is  refundable 
if  the  loans  are  tendered  and  pur¬ 
chased  by  the  Plan.  Terms  of  the  com¬ 
mitments  prohibit  sale  to  the  Plan  of 
any  loan  which  is  an  obligation  of  a 
party-in-interest  or  disqualified  person 
with  respect  to  the  Plan.  In  addition, 
mortgage  banking  firms  from  which 
the  Plan  purchases  mortgages  service 
the  loans  under  separate  servicing  con¬ 
tracts  with  the  Plan.  The  ser\icing  in¬ 
cludes  collecting  payments  and  remit¬ 
ting  them  to  the  Plan,  sending  late 
notice  and  handling  foreclosures.’The 
Plan’s  commitment  must  conform  to 
the  wrritten  guidelines  w'hich  the  Plan 
trustees  have  provided  to  the  Plan’s 
investment  manager.  The  guidelines 
are  in  tw^o  sets,  one  for  conventional 
residential  mortgages.  including 
planned  unit  developments  and  condo¬ 
minium  units,  and  the  other  for  one- 
family  dwellings.  FHA-insured  or  VA- 
guaranteed  mortgages.  Each  set  of 
guidelines  contains  requirements  re¬ 
garding  the  dwelling,  the  plot.  W'ater 
supply  and  sewage  disposal,  the  area, 
the  mortgage  loan  (including  the  bor¬ 
rower’s  income  and  credit)  and  other 
requirements  or  considerations.  Some 
of  the  requirements  are  that  the 
dwelling  unit  not  be  more  than  1  year 
pld  (although  justifiable  exceptions 
may  be  considered),  that  the  loan 
mature  in  not  more  than  30  years  (in 
the  case  of  conventional  loans)  or  35 
years  (in  the  case  of  FHA-insured  or 
VA-guaranteed  loans),  that  conven¬ 
tional  loans  not  exceed  80%  of  ap¬ 
praised  value  except  loans  of  90%  of 
appraised  value  will  be  considered 
where  private  mortgage  insurance 
covers  the  top  20%,  and  that  title  in¬ 
surance  and  other  forms  of  insurance 
be  provided.  These  requirements  are 
specified  in  the  written  commitment. 
In  addition  the  conunitment  contains 
the  fee  charged  by  the  Plan  for  issuing 
the  commitment  and  the  interest  rate 
required  on  the  loans  which  are  to  be 
purchased  by  the  Plan. 

The  terms  of  the  commitment  are 
similar  to  commitments  made  by  other 
lenders,  for  example.  Insurance  com¬ 
panies,  banks  and  savings  and  loan  as¬ 
sociations.  The  interest  rate  charged  is 
determined  by  the  rate  then  prevailing 
in  the  marketplace. 


NOTICES 

Notice  to  Interested  Persons 

Within  ten  days  following  publica¬ 
tion  in  the  Federal  Register  notice  of 
the  proposed  exemption  will  be  mailed 
to  the  last  address  of  all  participants 
and  beneficiaries  under  the  Plan,  all 
associations  which  represent  employ¬ 
ees  of  covered  employers,  and  all  cur¬ 
rent  parties  to  the  collective  bargain¬ 
ing  agreement  creating  the  Plan. 

General  Information 

The  attention  of  interested  persons 
is  directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest 
or  disqualified  persons  from  certain 
other  provisions  of  the  Act  and  the 
Code,  including  any  prohibited  trans¬ 
action  provisions  to  which  the  exemp¬ 
tion  does  not  apply  and  the  general  fi¬ 
duciary  responsibility  provisions  of 
section  404  of  the  Act  w’hich  require, 
among  other  things,  that  a  fiduciary 
discharge  his  duties  respecting  the 
plan  solely  in  the  interests  of  the  par¬ 
ticipants  and  beneficiaries  of  the  plan 
and  in  a  prudent  fashion  in  accord¬ 
ance  with  section  404(a)(1)(B)  of  the 
Act;  nor  does  it  affect  the  require¬ 
ments  of  section  401(a)  of  the  Code 
that  the  plan  must  operate  for  the  ex¬ 
clusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  for 
their  beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transac¬ 
tions  prohibited  under  section  406(b) 
of  the  Act.  and  section  4975(c)(1)(E) 
and  (F)  of  the  Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the 
Act  and  section  4975(cK2)  of  the  Code, 
The  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other  provi¬ 
sions  of  the  Act  and  the  Code,  includ¬ 
ing  statutory  or  administrative  exemp¬ 
tions  and  transitonal  rules.  Further¬ 
more,  the  fact  that  a  transaction  is 
subject  to  an  administrative  or  statu¬ 
tory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the  pro¬ 
posed  exemption  to  the  address  and 
within  the  time  period  set  forth  above. 
All  comments  will  be  made  a  part  of 
the  record.  Comments  should  state  the 
reasons  for  the  writer’s  interest  in  the 


proposed  exemption.  Comments  re¬ 
ceived  will  be  available  for  public  in¬ 
spection  with  the  application  for  ex¬ 
emption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and  representa¬ 
tions  set  forth  in  the  application,  the 
Department  is  considering  granting 
the  requested  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  and 
Rev.  Proc.  75-26.  If  the  exemption  is 
granted,  subject  to  the  conditions  set 
forth  below,  the  restrictions  of  section 
406(a)  of  the  Act  and  the  taxes  im¬ 
posed  by  section  4975(a)  and  (b)  of  the 
Code,  by  reason  of  section  4975(c) 
(1)(A)  through  (D)  of  the  Code,  shall 
not  apply  to  issuance  by  the  Plan  of 
commitments,  in  accordance  with  the 
guidelines  and  procedures  set  forth  in 
the  application,  obligating  the  Plan  to 
purchase  mortgage  loans  on  single¬ 
family  dwelling  units  from  financial 
institutions,  when  construction  of 
such  dwelling  units  is  by  persons  who 
are  parties  in  interest  or  disqualified 
persons  with  respect  to  the  Plan,  and 
shall  not  apply  to  the  purchase  of 
mortgage  loans  which  meet  the  crite¬ 
ria  of  the  guidelines  and  procedures 
set  forth  in  the  application,  from  fi¬ 
nancial  institutions  which  are  parties 
in  interest  or  disqualified  persons  with 
respect  to  the  Plan  solely  by  reason  of 
servicing  mortgages  which  they  previ¬ 
ously  have  sold  to  the  Plan.  The  fore¬ 
going  exemption  will  be  applicable 
only  if  the  following  conditions  are 
met.  ' 

(a)  At  the  time  the  transaction  is  en¬ 
tered  into,  the  terms  of  the  transac¬ 
tion  are  not  less  favorable  to  the  Plan 
than  the  terms  generally  available  in 
arm’s-length  transactions  between  un¬ 
related  parties. 

(b)  The  Plan  maintains  for  a  period 
of  six  years  from  the  date  of  the  trans¬ 
action  the  records  necessary  to  enable 
the  persons  described  in  paragraph  (c) 
of  this  section  to  determine  whether 
the  conditions  of  this  exemption  have 
been  met,  except  that  (Da  prohibited 
transaction  w’ill  not  be  deemed  to  have 
occured  if,  due  to  circumstances 
beyond  the  control  of  the  fiduciaries 
of  the  Plan  records  are  lost  or  de¬ 
stroyed  prior  to  the  end  of  the  six-year 
period,  (2)  no  party  in  interest  shall  be 
subject  to  the  civil  penalty  which  may 
be  assessed  under  section  502(i)  of  the 
Act,  or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  if  the  rec¬ 
ords  are  not  maintained,  or  are  not 
available  for  examination  as  required 
by  paragraph  (c)  below. 

(c)  Notwithstanding  any  provisions 
of  subsections  (aK2)  and  (b)  of  section 
504  of  the  Act,  the  records  referred  to 
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in  paragraph  (b)  of  this  section  are  un¬ 
conditionally  available  at  their  cus¬ 
tomary  location  for  examination 
during  normal  business  hours  by: 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  or  the  Internal  Revenue  Service 

(ii)  Any  trustee  of  the  Plan  or  any 
duly  authorized  employee  or  repre¬ 
sentative  of  such  trustee 

(iii)  The  Plan’s  investment  manager 
or  any  duly  authorized  employee  or 
representative  of  the  investment  man¬ 
ager, 

(iv)  Any  participant  or  beneficiary  of 
the  plan  or  any  duly  authorized  em¬ 
ployee  or  representative  of  such  par¬ 
ticipant  or  beneficiary. 

In  addition,  the  proposed  exemption 
if  granted,  will  be  subject  to  the  ex¬ 
press  conditons  that  the  material  facts 
and  representations  are  true  and  com¬ 
plete,  and  that  the  application  accu¬ 
rately  describes  all  material  terms  of 
the  transaction  to  be  consummated 
pursuant  to  the  exemption. 

Signed  at  Wa.shington.  D.C.,  this 
21st  day  of  February.  1979. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Wel¬ 
fare  Benefit  Programs,  Labor- 
Management  Services  Admin¬ 
istration,  V.S.  Department  of 
Labor. 

tFR  Doc.  79-6091  Piled  2  27-79;  8;45  am] 
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[Application  No.  D  595] 

PENN  DAIRIES  RETIREMENT  PLAN 
Proposed  Exemption  for  o  Tronsociion 

AGENCY:  Department  of  Labor. 

ACTION:  Notice  of  proposed  exemp¬ 
tion. 

SUMMARY:  Tliis  document  contains 
a  notice  of  pendency  before  the  De¬ 
partment  of  Labor  (the  Department) 
of  a  proposed  exemption  from  the  pro¬ 
hibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Secu¬ 
rity  Act  of  1974  (the  .Act)  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1954  (the  Code).  The 
proposed  exemption  would  exempt  the 
sale  of  shares  of  preferred  slock  of 
Penn  Dairies,  Inc.  by  the  Penn  Dairies 
Retirement  Plan  (the  Plan)  to  Penn 
Dairies,  Inc.  (Penn  Dairies),  a  party  in 
interest  with  respect  to  the  Plan. 

DATES:  Written  comments  and  re¬ 
quests  for  a  public  hearing  must  be  re¬ 
ceived  by  the  Depaitment  of  Labor  on 
or  before  April  12.  1979. 

ADDRESSES:  All  written  comments 
and  requests  for  a  hearing  (at  least  six 
copies)  should  be  sent  to:  Office  of  Fi¬ 
duciary  Standards,  Pension  and  Wel¬ 
fare  Benefit  Programs,  Room  C-4526, 


U.S.  Department  of  Labor,  200  Consti¬ 
tution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-595. 

The  application  for  exemption  and 
comments  received  will  be  available 
for  public  inspection  in  the  Ihiblic 
Documents  Room  of  Pension  and  Wel¬ 
fare  Benefit  Programs,  U.S.  Depart¬ 
ment  of  Labor,  Room  N-4677,  200  Con¬ 
stitution  Avenue,  N.W.,  Washington, 
D.C. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Charles  Humphrey,  Office  of  Fi¬ 
duciary  Standards,  Pension  and  Wel¬ 
fare  Benefit  Programs,  U.S.  Depart¬ 
ment  of  Labor  (202)  523-6915.  (This 
is  not  a  toll  free  number.) 

SUPPLEMENTARY  INFORMATION: 
Notice  is  hereby  given  of  the  pendency 
before  the  Department  of  a  proposed 
exemption  from  the  restrictions  of  sec¬ 
tion  406(a)(1)(A)  and  (D)  and  406(b)(1) 
of  the  Act  and  from  the  taxes  imposed 
by  section  4975(a)  and  (b)  of  the  Code 
by  reason  of  section  4975(c)(1)(A),  (D) 
and  (E)  of  the  Code.  The  proposed  ex¬ 
emption  was  requested  in  an  applica¬ 
tion  filed  by  the  Retirement  Plan 
Committee  of  the  Penn  Dairies  Retire¬ 
ment  Plan  pursuant  to  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of 
the  Code,  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Proce¬ 
dure  75-1  (40  ETl  18471,  April  28, 
1975).  This  application  was  filed  with 
both  the  Department  and  the  Internal 
Revenue  Service.  However,  effective 
December  31,  1978,  section  102  of  Re¬ 
organization  Plan  No.  4  of  1978  (43  PR 
47713,  October  17,  1978)  transferred 
the  authority  of  the  Secretaiy  of  the 
Treasury  to  issue  exemptions  of  the 
type  reque.sted  to  the  Secretary  of 
Labor.  Therefore,  this  notice  of  pend¬ 
ency  is  i.ssued  solely  by  the  Depart¬ 
ment. 

Summary  of  Facts  and 
Representations 

The  application  contains  facts  and 
representations  with  regard  to  the 
proposed  exemption  which  are  sum¬ 
marized  below.  Interested  persons  are 
referred  to  the  application  on  file  with 
the  Department  for  the  complete  rep¬ 
resentations  of  the  applicant. 

1.  Penn  Dairies  is  a  Pennsylvania 
coiTJoration  engaged  in  the  business  of 
producing  and  distributing  dairy  prod¬ 
ucts.  The  Plan  is  a  defined  benefit 
plan  with  1050  participants.  The 
Plan’s  trustee  is  the  F^ilton  Bank  of 
Lancaster. 

2.  Penn  Dairies  -  has  outstanding 
10,296  shares  of  preferred  stock,  5,626 
shares  of  which  are  held  by  the  Plan. 
The  shares  held  by  the  Plan  represent 
approximately  54%  of  the  shares  out¬ 
standing,  and  they  represent  approxi¬ 
mately  8%  of  the  total  assets  of  the 


Plan.  Of  the  remainder  of  the  shares 
of  Penn  Dairies  preferred  stock  out¬ 
standing,  approximatley  16%  is  held 
by  officers  and  directors  of  Penn  Dair¬ 
ies  and  their  families.  The  balance  is 
held  by  other  individuals  and  entities. 

3.  Virtually  all  the  Penn  Dairies  pre¬ 
ferred  stock  held  by  the  Plan  was  pur¬ 
chased  in  1964  for  $94.00  a  share. 

4.  The  stock  is  entitled  to  an  annual 
dividend  preference  of  $6.00  a  share, 
and  all  dividends  declared  to  date  have 
been  paid. 

5.  The  stock  is  entitled  to  a  liquida¬ 
tion  preference  of  $110.00  a  share  and 
may  be  called  by  Penn  Dairies  at  its 
option  for  $110.00  a  share.  The  board 
of  directors  of  Penn  Dairies,  however, 
at  a  meeting  held  on  October  28,  1976, 
authorized  their  legal  representative 
to  affirm  that  they  do  not  anticipate 
calling  the  preferred  stock  within  the 
next  3  years. 

6.  There  is  no  real  market  for  the 
stock.  Based  on  the  records  of  the  bro¬ 
kerage  house  that  is  the  principal 
market  maker  for  the  stock,  the  last 
trade  on  the  stock  occurred  on  April 
12,  1976,  at  $64.00  a  share.  The  bid 
price  as  of  September  23,  1976,  was 
$58.00  a  share  and  there  is  no  current¬ 
ly  asked  price. 

7.  Penn  Dairies  proposes  to  make  a 
tender  offer  for  5,148,  or  50%.  of  the 
outstanding  shares  of  Penn  Dairies 
preferred  stock.  The  offer  will  be 
made  on  a  pro  rata  basis  to  all  pre¬ 
ferred  shareholders.  The  offering 
price  will  be  determined  by  a  qualified 
appraiser  based  upon  an  independent 
appraisal  of  the  stock.  All  expenses 
and  charges  incurred  in  connection 
with  the  tender  offer  will  be  borne  by 
Penn  Dairies. 

8.  An  appraisal  of  the  preferred 
stock  of  Penn  Dairies  as  of  November 
22,  1976,  by  Elkins.  Stroud,  Supplee  & 
Co.,  a  Philadelphia  brokerage  house 
and  the  principal  market  maker  for. 
the  stock,  indicated  that  the  fair 
market  value  of  the  stock  at  that  time 
was  $75.00  a  share.' 

9.  If  some  shareholders  do  not 
tender  their  shares  of  Penn  Dairies 
preferred  stock,  or  if  some  sharehold¬ 
ers  tender  less  than  50%  of  their  pre¬ 
ferred  shares,  the  shareholders  who 
tender  more  than  50%  of  their  shares 
will  be  permitted  to  sell  more  than 
50%  of  their  preferred  stock  to  Penn 
Dairies. 

10.  The  Plan  will  not  accept  the 
tender  offer  unless  a  significant  per¬ 
centage  of  unrelated  shareholders  of 
Penn  Dairies  accept  the  tender  offer. 
The  Plan  trustee  believes  that  a  sig- 

'In  view  of  the  length  of  time  which  has 
passed  since  the  appraisal  w'as  made,  the 
proposed  exemption  provides  that  the  Plan 
must  receive  no  less  than  the  fair  market 
value  of  the  preferred  stock  of  Penn  £>airies, 
Inc.  tendered,  and  in  any  event,  not  less 
than  the  value  indicated  by  an  independent 
appraisal. 
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nificant  number  of  unrelated  share¬ 
holders  would  be  10%  or  more  of  all 
shareholders  of  Penn  Dairies  other 
than  shareholders  holding  10%  or 
more  of  the  value  of  Penn  Dairies  out¬ 
standing  stock,  board  members  and  of¬ 
ficers  of  Penn  Dairies  and  their  fami¬ 
lies.  The  Plan  will  determine  the  sig¬ 
nificant  percentage  either  on  the  basis 
of  the  number  of  unrelated  sharehold¬ 
ers  accepting  the  tender  offer  or  on 
the  basis  of  the  number  of  shares  they 
hold. 

11.  The  tender  offer  by  Penn  Dairies 
and  the  sale  of  the  stock  by  the  Plan 
in  re.sponse  thereto  will  be  completed 
within  six  months  of  the  date  on 
which  notice  is  published  in  the  Fed¬ 
eral  Register  of  the  granting  of  the 
requested  exemption. 

Notice  to  Interested  Parties 

Within  10  days  of  the  date  of  publi¬ 
cation  of  this  Notice  of  Pendency, 
Penn  Dairies  shall  notify  all  Plan  par¬ 
ticipants  and  employee  organizations 
described  in  section  3(4)  of  the  Act  of 
the  pendency  of  the  application  before 
the  Department.  Notice  shall  be  pro¬ 
vided  to  Plan  participants  who  are  cur¬ 
rently  employed  by  posting  for  30  days 
a  notice  of  pendency  of  the  applica¬ 
tion  and  a  copy  of  the  notice  of  pend¬ 
ency  of  exemption  as  published  in  the 
Federal  Register  on  bulletin  boards 
generally  used  by  Penn  Dairies  to 
inform  its  employees  of  similar  mat¬ 
ters.  Notice  will  be  provided  to  Plan 
participants  who  are  retired  and  to 
other  interested  persons  by  mailing 
them  a  copy  of  the  notice  of  the  pend¬ 
ency  of  the  application  and  a  copy  of 
the  notice  of  pendency  of  the  exemp¬ 
tion  published  in  the  Federal  Regis¬ 
ter.  Notice  may  also  be  provided  to  in¬ 
terested  persons  by  publishing  the  no¬ 
tices  in  the  employee  newspaper, 
“Pennscripts,”  which  is  mailed  directly 
to  all  currently  employed  and  retired 
Plan  participants.  Each  notice  will  also 
inform  interested  persons  of  their 
right  to  comment  with  respect  to  the 
pending  exemption. 

General  Information 

The  attention  of  interested  persons 
is  directed  to  the  following: 

( 1 )  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section 
4975(c)(2-)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest 
or  disqualified  person  from  certain 
other  provlsons  of  the  Act  and  the 
Code,  including  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  require,  among  other 
things,  that  a  fiduciary  discharge  his 
duties  respecting  the  Plan  solely  in 
the  interests  of  the  participants  and 
beneficiaries  of  the  Plan  and  in  a  pru¬ 
dent  fashion  in  accordance  with  sec¬ 
tion  404(aKlKB)  of  the  Act;  nor  does 


it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  Plan  must 
operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer  main¬ 
taining  the  Plan  and  their  beneficia¬ 
ries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transac¬ 
tions  prohibited  under  section 
406(a)(1)(B),  (C).  and  (E),  406(b)(2) 
and  (3),  and  407  of  the  Act.  and  sec¬ 
tion  4975(cKl)(B).  (C)  and  (F)  of  the 
Code; 

(3)  Before  any  exemption  may  be 
granted  under  section  408(a)  of  the 
Act  and  section  4975(CK2)  of  the  Code, 
the  Department  must  find  that  the  ex¬ 
emption  is  administratively  feasible,  in 
the  interests  of  the  Plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  Plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other  provi¬ 
sions  of  the  Act  and  the  Code,  includ¬ 
ing  statutory  or  administrative  exemp¬ 
tions  and  transitional  rules.  Further¬ 
more,  the  fact  that  a  transaction  is 
subject  to  an  administrative  or  statu¬ 
tory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests 
for  a  hearing  on  the  proposed  exemp¬ 
tion  to  the  address  and  within  the 
time  period  set  forth  above.  All  com¬ 
ments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for 
the  writer's  Interest  in  the  proposed 
exemption.  Comments  received  will  be 
available  for  public  inspection  with 
the  application  for  exemption  at  the 
address  set  forth  above. 

Pending  Exemption 

Based  upon  the  representations  set 
forth  in  the  application,  the  Depart¬ 
ment  is  considering  granting  the  re¬ 
quested  exemption  under  the  authori¬ 
ty  of  section  408(a)  of  the  Act  and  sec¬ 
tion  4975(cK2)  of  the  Code  and  in  ac¬ 
cordance  with  the  procedures  set  forth 
in  ERISA  Procedure  75-1  so  that  ef¬ 
fective  upon  the  granting  of  this  ex¬ 
emption,  the  restrictions  of  section 
406(a)(1)  (A)  and  (D)  and  406(b)(1)  of 
the  Act,  and  the  taxes  imposed  by  sec¬ 
tion  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(cKl)  (A),  (D) 
and  (E)  of  the  Code  shall  not  apply  to 
the  sale  of  shares  of  preferred  stock  of 
Penn  Dairies.  Inc.  by  the  Penn  Dairies 
Retirement  Plan  in  response  to  a 
tender  offer  by  Penn  Dairies.  Inc.  to 
purchase  50  percent  of  its  Outstanding 
preferred  stock.  The  exemption  shall 
be  subject  to  the  following  conditions: 


1.  The  tender  offer  must  be  a  bona 
fide  offer  on  a  uniform  basis  to  the 
Penn  Dairies  Retirement  Plan  and 
every  person  holding  the  preferred 
stock  of  Penn  Dairies,  Inc.  'The  Penn 
Dairies  Retirement  Plan  must  be  able 
to  participate  in  the  tender  offer  on 
the  same  basis  and  subject  to  the  same 
terms  and  conditions  as  the  other  pre¬ 
ferred  stockholders. 

2.  The  Penn  Dairies  Retirement 
Plan  must  receive  no  less  than  the  fair 
market  value  for  the  shares  of  pre¬ 
ferred  stock  of  Penn  Dairies.  Inc.  tend¬ 
ered.  and  in  any  event,  not  less  than 
the  value  indicated  by  an  independent 
appraisal. 

The  pending  exemption,  if  granted, 
will  be  subject  to  the  express  condi¬ 
tions  that  the  material  facts  and  rep¬ 
resentations  contained  in  the  applica¬ 
tion  are  true  and  complete,  and  that 
the  applications  accurately  describes 
all  material  terms  of  the  transactions 
to  be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washingrt^on.  D.C.,  this 
21st  day  of  February.  1979. 

Ian  D.  Lanoff, 

Administrator  for  Pension  and 
Welfare  Benefit  Programs. 
Labor-Management  Services 
Administration.  U.S.  Depart¬ 
ment  of  Labor. 

(FR  Doc.  79-6092  Piled  2-27-79;  8:45  am) 
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[Application  No.  D729] 

PENSION  TRUST  FUND  FOR  OPERATING 
ENGINEERS 

Proposed  Exemption  for  Certain  Transactions, 
Extension  of  Time  for  Comments  and  Hear¬ 
ing  Requests 

In  FH  Doc.  30351,  appearing  at  page 
50255  in  the  Federal  Register  of 
Friday,  October  27.  1978,  the  Depart¬ 
ment  of  Labor  and  the  Department  of 
the  Treasury  published  a  Notice  of 
Pendency  of  a  proposed  exemption 
from  the  prohibited  transactions  re¬ 
strictions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1954.  The  Notice  of 
Pendency  concerned  an  application 
filed  by  the  trustees  of  the  Pension 
Trust  Fund  for  Operating  Engineers, 
which  is  maintained  for  the  benefit  of 
members  of  Local  Union  No.  3  of  the 
International  Union  of  Operating  En¬ 
gineers. 

In  a  paragraph  headed  “Notice  to 
Interested  Parties*’  which  appears  in 
the  Notice  (at  43  FR  50256),  it  was 
specified  that  notice  of  the  proposed 
exemption  would  be  made  available  to 
persons  who  might  be  affected  if  the 
proposed  exemption  were  granted. 
Among  the  ways  in  which  such  Notice 
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was  to  be  disseminated  was  by  publica- 
ton  in  the  Engineering  News,  which  is 
the  official  publication  of  Local  Union 
No.  3. 

The  Notice  of  Pendence  appeared  in 
the  December  1978  issue  of  the  Engi¬ 
neering  News,  which  was  mailed  to 
members  of  Local  Union  No.  3  on  No¬ 
vember  30,  1978.  In  a  subparagraph  of 
the  Notice  (at  43  FR  50255),  it  was 
stated  that  written  comments  and  re¬ 
quests  for  a  public  hearing  with  re¬ 
spect  to  the  proposed  exemption 
should  be  received  by  the  Department 
of  Labor  on  or  before  November  27, 
1978.  Because  the  December  issue  of 
the  Engineering  News,  in  w’hich  the 
Notice  appeared,  was  not  mailed  until 
after  the  closing  date  for  comments 
and  hearing  requests,  a  question  has 
arisen  as  to  whether  notice  of  the  pro¬ 
posed  exemption  was  sufficient. 

Therefore,  the  time  period  for  re¬ 
ceipt  of  comments  on  the  proposed  ex¬ 
emption  and  requests  for  a  public 
hearing  with  respect  to  it  hereby  is  re- 
opent'd  until  April  30,  1979,  so  that  re¬ 
cipients  of  the  Engineering  News  may 
have  the  opportunity  to  comment  on 
the  proposed  exemption. 

All  written  comments  and  requests 
for  a  public  hearing  should  be  sent  to 
the  Office  of  Fiduciary  Standards, 
Pension  and  Welfare  Benefit  Pro¬ 
grams.  Room  C4526,  U.S.  Department 
of  Labor,  200  Constitution  Avenue 
N.W.,  Washington.  D.C.  20216.  Atten¬ 
tion:  Application  No.  D-729. 

For  further  information  contact  Ste¬ 
phen  Elkins  of  the  Department  of 
Labor,  (202)  523-8196,  (This  is  not  a 
toll-free  number.) 

Signed  at  Washington,  D.C.  this  21st 
day  of  February,  1979. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Wel¬ 
fare  Benefit  Programs,  Labor- 
Management  Services  Admin¬ 
istration,  Department  of 
Labor, 

IFR  Doc.  79  6090  Filed  2-27-79;  8:45  am] 


r4510-28-Mj 

Office  of  Hie  Secretory 

tTA-W-4375) 

BALOT,  INC.  CHESTER,  PA. 

Certification  Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4375:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre¬ 
scribed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
November  14,  1978  in  response  to  a 
worker  petition  received  on  November 


13,  1978  which  was  filed  by  the  Indus¬ 
trial  Union  of  Marine  and  Shipbuild¬ 
ing  Workers  of  America  on  behalf  of 
workers  and  former  workers  producing 
heavy  anchors  and  anchor  chain  at 
the  Chester,  Pennsylvania  plant  of 
Baldt,  Inc. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  No¬ 
vember  24,  1978  (43  FR  55013).  No 
public  hearing  w'as  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Baldt,  Inc.,  the  U.S.  De¬ 
partment  of  commerce,  the  U.S.  Inter¬ 
national  Trade  Commi.ssion,  industry 
analysts,  and  Department  files. 

In  order  to  make  an  affirmative  de¬ 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as¬ 
sistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  concluded  that  all  of 
the  requirements  have  been  met. 

U.S.  imports  of  anchors  increased 
both  absolutely  and  relative  to  domes¬ 
tic  production  in  January-October 
1978  as  compared  to  the  same  period 
in  1977. 

U.S.  imports  of  anchor  chain  in¬ 
creased  relative  to  domestic  produc¬ 
tion  by  677.6  percent  in  1977  as  com¬ 
pared  to  1976.  Anchor  chain  imports 
declined  in  January-October  1978  as 
compared  to  the  .same  period  in  1977; 
however,  the  ratio  of  imports  to  do¬ 
mestic  production  in  January-October 
1978  remained  substantially  above 
1976  levels. 

Baldt  increased  imports  of  both 
heavy  anchors  and  anchor  chain  in 
every  month  from  December  1977 
through  September  1978  as  compared 
to  the  same  month  in  the  previous 
year.  Purchases  of  imports  increased 
in  the  first  10  months  of  1978  com¬ 
pared  to  the  same  period  in  1977. 

Conclusion 

After  careful  review  of  the  facts  ob¬ 
tained  in  the  investigation,  I  conclude 
that  increased  imports  of  articles  like 
or  directly  competitive  with  the  heavy 
anchors  and  anchor  chain  produced  at 
the  Chester  Pennsylvania  plant  of 
Baldt,  Inc.,  contributed  importantly  to 
the  decline  in  production  and  to  the 
separation  of  workers  at  that  plant.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

All  workers  of  the  Chester,  Pennsylvania 
plant  of  Baldt,  Inc.  who  became  totally  or 
partially  separated  from  employment  on  or 
after  November  6,  1977  are  eligible  to  apply 
for  adjustment  assistance  under  Title  II. 
Chapter  2  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  D.C.  this 
22nd  day  of  February  1979. 

C.  Michael  Aho, 
Director,  Office  of 
Foreign  Economic  Research. 
fPR  Doc.  79-6363  Piled  3-1-79;  8:45  ami 
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tTA-W-45401 

BERGEN  KNITTING  MILLS,  INC,  UNION  CITY, 
N.J. 

Certification  Regarding  Eligibility  To  Apply  for 
Workei  Adjustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4540;  investigation  regarding 
certification  of  eligibility  to  apply  for 
workers  adjustment  assistance  as  pre¬ 
scribed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
December  19,  1978  in  response  to  a 
worker  petition  received  on  December 
18,  1978  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
men’s,  ladies’,  and  children’s  sweaters 
at  Bergen  Knitting  Mills,  Incorporat¬ 
ed,  Union  City,  New  Jersey.  The  inves¬ 
tigation  revealed  that  the  plant  pri¬ 
marily  produces  ladies’  sweaters. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  De¬ 
cember  29.  1978  (43  FR  61039).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Bergen  Knitting  Mills,  In¬ 
corporated,  its  manufacturers,  the 
U.S.  Department  of  Commerce,  the 
U.S.  International  Trade  Commission, 
industry  analysts  and  Department 
files. 

In  order  to  make  an  affirmative  de¬ 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as¬ 
sistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  concluded  that  all  of 
the  requirements  have  been  met. 

U.S.  imports  of  women’s,  misses’  and 
juniors’  sweaters  increased  from  1975 
to  1976.  In  1977,  imports  of  sweaters 
increased  by  9.0  percent  over  the  aver¬ 
age  level  of  imports  for  the  years  1973 
through  1976.  The  ratio  of  imports  of 
sweaters  to  domestic  production  ex¬ 
ceeded  140  percent  in  1976  and  in 
1977.  The  import  to  domestic  produc¬ 
tion  (IP)  ratio  in  1977  was  higher  than 
the  average  IP  ratio  for  the  period 
1973  through  1976. 

U.S.  imports  of  men’s  and  boys’ 
sweaters,  knit  cardigans  and  pullovers 
increased  from  20.4  million  units  in 
1975  to  26.5  million  units  in  1976  and 
to  28.3  million  units  in  1977.  Imports 
increased  to  33.2  million  units  in  the 
first  three  quarters  of  1978  as  com- 
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pared  to  22.6  million  units  in  the  first 
three  quarters  of  1977. 

Bergen  Knitting  Mills,  Incorporated 
is  a  contractor,  producing  men’s, 
ladies’  and  children’s  sweaters  for  var¬ 
ious  manufacturers.  A  Departmental 
survey  was  conducted  with  the  manu¬ 
facturers  from  whom  Bergen  Knitting 
Mills.  Incorporated  received  contract 
work.  The  survey  revealed  that  several 
of  the  manufacturers  decreased  con¬ 
tracts  with  Bergen  and  substantially 
increased  their  direct  imports  of  fin¬ 
ished  sweaters  in  1978  compared  to 
1977.  A  secondary  survey  conducted 
with  the  retail  customers  of  William 
'Two.  the  direct  sales  company  set  up 
by  Bergen’s  owmers,  revealed  that  re¬ 
tailers  decreased  purchases  of  sweaters 
from  William  ’Two  and  increased  pur¬ 
chases  from  foreign  sources. 

Conclusion 

After  careful  review  of  the  facts  ob¬ 
tained  in  the  investigation.  I  conclude 
that  increases  of  imports  of  articles 
like  or  directly  competitive  with  men’s 
ladies'  and  children’s  sweaters  pro¬ 
duced  at  Bergen  Knitting  Mills.  Incor¬ 
porated.  Union  City,  New  Jersey  con¬ 
tributed  importantly  to  the  decline  in 
sales  or  production  and  to  the  total  or 
partial  separation  of  workers  of  that 
firm.  In  accordance  with  the  provi¬ 
sions  of  the  Act.  I  make  the  following 
certification: 

All  workers  of  Bergen  Knitting  Mills.  In¬ 
corporated.  Union  City.  New  Jersey  who 
became  totally  or  partially  separated  from 
employment  on  or  after  August  19,  1978  are 


eligible  to  apply  for  adjustment  assistance 
under  Title  II.  Chapter  2  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  D.C.  this 
22nd  day  of  February  1979. 

C.  Michael  Aho, 
Director,  Office  of 
Foreign  Economic  Research. 

(PR  Doc.  79-6364  FUed  3-1-79:  8:45  am] 


[4510-28  M] 

INVESTIGATIONS  REGARDING  CERTIFICA¬ 
TIONS  OF  EUGIBILITY  TO  AFPtY  FOR 
WORKER  AOAJSTMENT  ASSISTANCE 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section 
221(a)  of  the  Trade  Act  of  1974  (“the 
Act’’)  and  are  identified  in  the  Appen¬ 
dix  to  this  notice.  Upon  receipt  of 
these  petitions,  the  Director  of  the' 
Office  of  Trade  Adjustment  Assist¬ 
ance,  Bureau  of  International  Labor 
Affairs,  has  instituted  investigations 
pursuant  to  Section  221(a)  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  each  of  the  investi¬ 
gations  is  to  determine  whether  abso¬ 
lute  or  relative  increases  of  imports  of 
articles  like  or  directly  competitive 
with  articles  produced  by  the  workers’ 
firm  or  an  appropriate  subdivision 
thereof  have  contributed  importantly 
to  an  absolute  decline  in  sales  or  pro¬ 
duction.  or  both,  of  such  firm  or  subdi¬ 
vision  and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  signifi¬ 
cant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision. 

Appendix 


Petitioners  meeting  these  eligibility 
requirements  will  be  certified  as  eligi¬ 
ble  to  apply  for  adjustment  assistance 
under  Title  II,  Chapter  2,  of  the  Act  in 
accordance  with  the  provisions  of  Sub¬ 
part  B  of  29  CPU  Part  90.  The  investi¬ 
gations  will  further  relate,  as  appro¬ 
priate,  to  the  determination  of  the 
date  on  which  total  or  partial  separa¬ 
tions  began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved. 

Pursuant  to  29  CFR  90.13,  the  peti¬ 
tioners  or  any  other  persons  showing  a 
substantial  interest  in  the  subject 
matter  of  the  investigations  may  re¬ 
quest  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the  Di¬ 
rector,  Office  of  Trade  Adjustment  As¬ 
sistance,  at  the  address  shown  below, 
not  later  than  March  16.  1979. 

Interested  persons  are  invited  to 
submit  written  comments  regarding 
the  subject  matter  of  the  investiga¬ 
tions  to  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  16. 
1979. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office 
of  the  Director,  Office  of  Trade  Ad¬ 
justment  Assistance,  Bureau  of  Inter¬ 
national  Labor  Affairs,  U.S.  Depart¬ 
ment  of  Labor.  200  Constitution 
Avenue.  N.W..  Washington.  D.C. 
20210. 

Signed  at  Washington.  D.C.  this 
22nd  day  of  February  1979. 

Marvin  M.  Fooks, 
Director,  Office  of 
Trade  Adjustment  Assistance. 


Pi'tlUoner.  Unlon/workere  or 
former  workers  of— 

BaU  Shoe  Co.,  Inc.  (Retail  Clerks 
Union). 

Brlerwood  Shoe  Corp.  Connors-Hoff- 
mann  Dlv.  (workers). 

Brlerwood  Shoe  Corp.  Beford  Shoe 
Div.,  (workers). 

Brlerwood  Shoe  Corp..  Beford  Shoe 
Dlv.  (workers). 

C.  G.  Conn  Ltd..  Organ  Division 
(workers). 

Firestone  Tire  and  Rubber  Company 
(workers). 

Lewis  Roth  &  Co.  ( ACTWU) _ 

Mlnatola  Industries  of  Arkansas, 
D.B.A.  Lepanto  Garment  Company 
(ILOWU). 

NL  Industries,  Inc.,  Doehler  Jarvis 
Casting  Division  (UAW). _ 

Prospect  Cloak  Corp.  (ILOWU) . 

Roslta  Shoe  Corp.  (workers) . 

UB.  Handbags,  Inc.  (Leather  Goods. 
Plastics.  Handbags.  St  Novelty 
WTkrs.  Union). 

Volunteer  Leather  Co.  (company) _ 

Westboro  Shoe  Co.  (workers).— _ _ 

Whitehall  Leather  Co.  (company) . 


Location 

Date 

received 

Date  of 
petition 

Petition 

No. 

Articles  produced 

Salem.  Indiana . . 

2/15/79 

2/9/79 

TA-W-4,825 

Rubber  canvas  footwear  for  men,  women  i 
children. 

Littleton.  N.H . . . 

2/12/79 

2/5/79 

TA-W-4.826 

Ladies’  shoes  and  boots. 

Elizabethtown,  Pa . 

2/11/79 

2/9/79 

TA-W-4,827 

Men’s  and  women’s  casual  and  dress  shoes. 

Litltz,  Pa . — - - 

2/11/79 

2/9/79 

TA-W-4,828 

Men’s  and  women's  casual  and  dress  shoes. 

Madison.  Ind . 

2/15/79 

2/9/79 

TA-W-4.829 

Test  and  assemble  transistors,  diodes,  and 
pacitors. 

Pottstown,  Pa . . . . 

2/12/79 

1/31/79 

TA-W-4.830 

Tires  for  new  cars. 

Los  Angeles,  Calif . 

2/12/79 

2/8/79" 

TA-W-4.831 

Men’s  tailored  suits,  sportcoats  and  slacks. 

Lepanto.  Ark . 

2/12/79 

2/6/79 

TA-W-4.832 

Ladies’  dresses  and  sportswear. 

Batavia.  N.Y  . . 

2/12/79 

2/6/79 

TA-W-4,833 

Magnesium  dye  castings. 

Brooklyn.  N.Y . 

2/16/79 

2/6/79 

TA-W-4.834 

Ladles’  coats,  suits,  pants,  skirts  and  vests. 

LUbon.  N.H . . 

2/12/79 

2/5/79 

TA-W-4,835 

Ladies’  leather  boots  and  leisure  shoes. 

New  York,  N.Y . — 

2/12/79 

2/8/79 

TA-W-4,836 

Ladies’  handbags. 

Milan.  Tenn . 

2/12/79 

2/5/79 

TA-W-4,837 

Final  finishing  of  leather. 

Dexter,  Mo . . . 

2/9/79 

2/6/79 

TA-W-4.838 

Men’s  golf  and  bowling  shoes. 

Whitehall.  Mich . .  . 

2/16/79  . 

2/5/79 

TA-W-4,839 

Tanning  of  raw  hides. 

IFR  Doc.  79-6358  Piled  3-1-79:  8:45  am] 
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tTA-W-4627  and  TA-W-4629J 

MINE  NO.  7b,  ROYAL  COAL  CO..  PRINCE,  W. 

VA.  AND  MME  NO.  11,  ROYAL  COAL  CO.. 

LAYLAND,  W.  VA. 

Termination  of  Investigation 

Pursuant  to  Section  221  of  the 
Trade  Act  of  1974,  and  investigation 
was  initiated  on  January  8.  1979  in  re- 
stxinse  to  a  worker  petition  received 
on  December  18,  1978  which  was  filed 
by  the  United  Mine  Workers  of  Amer¬ 
ica,  in  part  on  behalf  of  workers  and 
former  workers  mining  metallurgical 
coal  at  the  No.  7b  Mine  and  the  No.  11 
Mine  of  Royal  Coal  Company.  Prince 
and  Layland,  West  Virginia. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  Jan¬ 
uary  19,  1979  (44  FR  4029-30).  No 
public  hearing  was  requested  and  none 
was  held. 

During  the  course  of  the  investiga¬ 
tion,  it  was  established  that  the  No.  7b 
Mine  was  operated  by  Pioneer  Mining 
Company  during  1976  and  1977  under 
a  contract  with  Royal  Coal  Company, 
which  held  the  lease  to  the  mine  prop¬ 
erty.  This  contract  w-as  terminated  in 
November  1977  and  all  workers  at  the 
mine  had  been  dtseharged  by  Pioneer 
Mining  Company  as  of  December  6, 
1977. 

It  was  further  determined  that  the 
No.  II  Mine  of  Royal  Coal  Company 
officially  clo.sed  on  November  3,  1977 
and  that  all  workers  at  this  facility 
were  separated  from  the  subject  firm 
.os  of  Decembi*r  6,  1977.  Section  223  (b) 
of  the  Trade  Act  of  1974  states  that  no 
certification  under  this  section  may 
apply  to  any  worker  who.se  last  total 
or  partial  separation  from  the  firm  or 
appropriate  subdivision  of  the  firm  oc- 
eiirred  more  than  one  year  prior  to  the 
date  of  the  petition. 

The  date  of  the  petition  in  this  case 
i.s  December  13,  1978  and,  thus  work- 
<Ts  terminated  prior  to  December  13, 
1977  are  not  eligible  for  program  bene¬ 
fits  under  Title  II,  Chapter  2,  Sub- 
chapter  B  of  the  Trade  Act  of  1974. 
The  investigation  is  therefore  termi¬ 
nated. 

Signed  at  Washington,  D.C.  this 
22nd  day  of  February,  1979. 

Marvin  M.  Fooks, 
Director,  Off  ice  of  Trade 
Adjustment  Assistance. 

(PR  Doc.  79  6365  Piled  3-1-79;  8:45  ami 


[4510-28-M] 

(TA-W-4636.  TA-W-4637  and  TA-W-4639 

MINE  NO.  18,  UNHED  POCAHANTAS  COAL 

CO.,  CRUMPLER,  W.  VA..  CRUMPLER  PREPA¬ 
RATION  PLANT,  UNITED  POCAHANTAS 

COAL  CO.,  CRUMPLER.  W.  VA.,  AND  MINE 

NO.  10,  UNITED  POCAHANTAS  COAL  CO., 

CRUMPLER,  W.  VA. 

lerminatloN  of  Invetfigotlon 

Pursuant  to  Section  221  of  the 
Trade  Act  of  1974,  an  Investigation 
was  initiated  on  January  8.  1979  in  re¬ 
sponse  to  a  worker  petition  received 
on  December  18,  1978  which  was  filed 
by  the  United  Mine  Workers  of  Amer¬ 
ica,  in  part  on  behalf  of  workers  and 
former  workers  mining  and  cleaning 
metallurgical  coal  at  the  /IIO  Mine,  the 
#18  Mine,  and  the  Grumpier  Prepara¬ 
tion  Plant  of  United  Pocahantas  Coal 
Company,  Grumpier,  West  Virginia. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  Jan¬ 
uary  19,  1979  (44  FR  4029-30).  No 
public  hearing  was  requested  and  none 
was  held. 

During  the  course  of  the  investiga¬ 
tion,  it  was  established  that  all  work¬ 
ers  at  the  #10  Mine  and  the  Grumpier 
Preparation  Plant  of  United  Pocahan¬ 
tas  Coal  Company  were  separated 
from  employment  as  of  December  1, 
1977.  It  was  further  established  that 
all  workers  at  the  #18  Mine  of  United 
Pocahantas  Coal  Company  w'ere  sepa¬ 
rated  from  employment  on  December 
17,  1976.  Section  223(b)  of  the  Trade 
Act  of  1974  states  that  no  certification 
under  this  section  may  apply  to  any 
worker  whose  last  total  or  partial  .sep¬ 
aration  from  the  firm  or  appropriate 
subdivision  of  the  firm  occurred  more 
than  one  year  prior  to  the  date  of  the 
petition. 

The  date  of  the  petition  in  this  case 
is  December  13.  1978  and,  thus,  work¬ 
ers  terminated  prior  to  December  13. 
1977  are  not  eligible  for  program  bene¬ 
fits  under  Title  II,  Chapter  2,  Sub¬ 
chapter  B  of  the  Trade  Act  of  1974. 
The  investigation  is  therefore  termi¬ 
nated. 

Signed  at  Washington,  D.C.  this 
22nd  day  of  February,  1979. 

Marvin  M.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

(PR  Doc.  79-6366  Piled  3-1-79;  8:45  am] 


14510-28-^M] 

ITA-W-4287] 

SALVATORI  CORE.,  ATLANTA,  GA. 

Negative  Determination  Regarding  ENgibMily 

To  Apply  for  Worker  Adfustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  pre.sents  the  re.sults  of 
TA-W-4287:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre¬ 
scribed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
October  24,  1978  in  response  l,o  a 
worker  petition  received  on  October 
20,  1978  which  was  filed  by  the  Inter¬ 
national  Leather  Goods,  Plastics  and 
Novelty  Workers’  Union  on  behalf  of 
workers  and  former  workers  producing 
men's  belts,  wallets  and  keychains  at 
Salvatori  Corporation,  Atlanta,  Geor¬ 
gia.  The  investigation  revealed  that 
Salvatori  Corporation  does  not  pro¬ 
duce  keychains,  but  does  produce 
men’s  belts,  wallets  and  key  cases. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  No¬ 
vember  3.  1978  (43  FR  51476).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Salvatori  Corporation,  its 
customers,  the  U.S.  Department  of 
Commerce,  the  U.S.  International 
Trade  Commission,  industry  analysts 
and  Department  files. 

In  order  to  make  an  affirmative  de¬ 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as¬ 
sistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
mu.st  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met; 

That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles  pro¬ 
duced  by  the  firm  or  appropriate'  subdivi¬ 
sion  have  contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

A  Department  of  Labor  survey  of 
customers  of  Salvatori  Corporation  rtv 
vealed  that  only  one  customer  pur¬ 
chased  imported  belts  and  that  none 
of  the  customers  surveyed  purchased 
either  imported  wallets  or  key  cases  in 
1976,  1977  or  the  first  ten  months  of 
1978.  The  one  customer  that  did  pur¬ 
chase  Imported  belts  maintained  con¬ 
stant  purchases  from  Salvatori  Corpo¬ 
ration  in  the  first  ten  months  of  1978 
compared  to  the  same  period  in  1977. 
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Conclusion 

After  careful  review,  I  determine 
that  all  w'orkers  of  Salvatori  Corpora¬ 
tion,  Atlanta.  Georgia  are  denied  eligi¬ 
bility  to  apply  for  adjustment  assist¬ 
ance  under  Title  II,  Chapter  2  of  the 
Trade  Act  of  1974. 

’  Signed  at  Washington.  D.C.  this 
22nd  day  of  February  1979. 

C.  Michael  Aho. 

Director,  Office  of 
Foreign  Economic  Research. 

[FR  Doc.  79-6367  Filed  3-1-79;  8:45  am] 


[6820-35-M] 

LEGAL  SERVICES  CORP. 

GRANTS  AND  CONTRACTS 

February  26,  1979, 

Tlie  Legal  Services  Corporation  was 
established  pursuant  to  the  Legal 
Services  Corporation  Act  of  1974.  Pub, 
L.  93-355  88  Stat.  378.  U.S.C.  2996- 
2996/.  as  amended.  Pub.  L,  95-222  (De¬ 
cember  28,  1977).  Section  1007(f)  pro¬ 
vides:  “At  least  30  days  prior  to  the  ap¬ 
proval  of  any  grant  application  or 
prior  to  entering  into  a  contract  or 
prior  to  the  initiation  of  any  other 
project,  the  Corporation  shall  an¬ 
nounce  publicly  *  •  •  such  grant,  con¬ 
tract  or  project.” 

The  Legal  Services  Corporation 
hereby  announces  publicly  that  it  is 
considering  the  grant  applications  sub¬ 
mitted  by: 

1.  Legal  Aid  Society  of  Oneida 
County,  Inc.  in  Utica,  New  York  to 
serve  Otsego  and  Delaware  Counties. 

2.  Orleans  Legal  Aid  Bureau,  Inc.  in 
Albion,  New  York  to  serve  Genesee 
County. 

3.  Onondaga  Neighborhood  Legal 
Sen’ices.  Inc.  in  Syracuse,  New  York 
to  sen’e  Jefferson  County. 

Interested  persons  are  hereby  invit¬ 
ed  to  submit  written  comments  or  rec¬ 
ommendations  concerning  the  above 
applications  to  the  Regional  Office  of 
the  Legal  Services  Corporation  at: 
Legal  Ser\'ices  Corporation.  New’  York 
Regional  Office.  10  East  40th  Street. 
New  York.  New  York  10016. 

Thomas  Ehrlich, 
President 

tFR  Doc.  79-6382  Piled  3-1-79;  8:45  am] 

(6820-35-M] 

GRANTS  AND  CONTRACTS 

S  February  26.  1979. 

I  The  Legal  Services  Corporation  w'as 

^  established  pursuant  to  the  Legal 

Services  Corporation  Act  of  1974,  Pub. 
L.  93-355  88  Stat.  378,  U.S.C.  2996- 
2996/.  as  amended.  Pub.  L.  95-222  (De¬ 
cember  28.  1977).  Section  1007(f)  pro- 
•  vides;  “At  least  30  da.vs  prior  to  the  ap- 
I  proval  of  any  grant  application  or 


prior  to  entering  into  a  contract  or 
prior  to  the  initiation  of  any  other 
project,  the  Corporation  shall  an¬ 
nounce  publicly  *  •  *  such  grant,  con¬ 
tract  or  project.” 

The  Legal  Services  Corporation 
hereby  announces  publicly  that  it  is 
considering  the  grant  application  sub¬ 
mitted  by:  Legal  Assistance  of  North 
Dakota.  Inc.  in  Bismarck.  North 
Dakota  to  serve  Stutsman,  Barnes.  La- 
Moure.  Kidder.  Dickey.  McIntosh. 
Logan  and  Griggs  Counties. 

Interested  persons  are  hereby  invit¬ 
ed  to  submit  written  comments  or  rec¬ 
ommendations  concerning  the  above 
application  to  the  Regional  Office  of 
the  Legal  Services  Corporation  at: 

Legal  Services  Corporation.  Chicago 

Regional  Office,  310  South  Michigan 

Avenue.  24th  Floor.  Chicago,  Illinois 

60604. 

Thomas  Ehrlich. 

President. 

[FR  Doc.  79-6383  Filed  3-1-79;  8:45  am] 
(6820-35-M] 

GRANTS  AND  CONTRACTS 

February  26,  1979. 

The  Legal  Services  Corporation  was 
established  pursuant  to  the  Legal 
Services  Corporation  Act  of  1974,  Pub. 
L.  93-355  88  Stat.  378.  U.S.C.  2996- 
2996/.  as  amended.  Pub.  L.  95-222  (De¬ 
cember  28,  1977).  Section  1007(f)  pro¬ 
vides:  “At  least  30  days  prior  to  the  ap¬ 
proval  of  any  grant  application  or 
prior  to  entering  into  a  contract  or 
prior  to  the  initiation  of  any  other 
project,  the  Corporation  shall  an¬ 
nounce  publicly  •  *  *  such  grant,  con¬ 
tract  or  project.” 

The  Legal  Services  Corporation 
hereby  announces  publicly  that  it  is 
considering  the  grant  applications  sub¬ 
mitted  by: 

1.  Legal  Ser\’ices  Organization  of  In¬ 
diana  in  Indianapolis,  Indiana  to  ser\’e 
Vigo,  Wayne,  Rush.  Fayette.  Union, 
Franklin,  Randolph.  Henry,  Morgan, 
Orange,  Perry,  Harrison,  Hendricks, 
Boone  and  Hancock  Counties. 

2.  Legal  Services  Program  of  North¬ 
ern  Indiana  in  South  Bend,  Indiana  to 
serve  Wabash,  Howard.  Carroll.  Foun¬ 
tain.  Warren  and  Benton  Counties. 

Interested  persons  are  hereby  invit¬ 
ed  to  submit  written  comments  or  rec¬ 
ommendations  concerning  the  above 
applications  to  the  Regional  Office  of 
the  Legal  Ser\’ices  Corporation  at: 

Legal  Services  Corporation,  Chicago 

Regional  Office,  310  South  Michigan 

Avenue.  24th  Floor.  Chicago.  Illinois 

60604. 

Thomas  Ehrlich. 

President. 

[FR  Doc.  79-6384  Filed  3-1-79;  8:45  am] 


(6820-35-M] 

GRANTS  AND  CONTRACTS 

February  26.  1979. 

The  Legal  Services  Corporation  w'as 
established  pursuant  to  the  Legal 
Services  Corporation  Act  of  1974.  Pub. 
L.  93-355  88  Stat.  378,  42  U.S.C.  2996- 
2996/.  as  amended.  Pub.  L.  95-222  (De¬ 
cember  28,  1977).  Section  1007(f)  pro¬ 
vides:  “At  least  30  days  prior  to  the  ap¬ 
proval  of  any  grant  application  or 
prior  to  entering  into  a  contract  or 
prior  to  the  initiation  of  any  other 
project,  the  Corporation  shall  an¬ 
nounce  publicly  •  *  •  such  grant,  con¬ 
tract  or  project.” 

The  Legal  Ser\'ices  Corporation 
hereby  announces  publicly  that  it  is 
considering  the  grant  applications  sub¬ 
mitted  by: 

1.  Central  Florida  Legal  Sendees  in 
Daytona  Beach,  Florida  to  ser\'e 
Putnam  and  St.  Johns  Counties. 

2.  Greater  Orlanda  Legal  Services  in 
Orlanda,  Florida  to  serve  Lake 
County. 

3.  Three  Rivers  Legal  Senices  in 
Gainesville,  Florida  to  serve  Dixie. 
Gilchrist,  Levy,  Taylor  and  Madison 
Counties. 

4.  Gulfcoast  Legal  Services.  Inc.  in 
St.  Petersburg.  Florida  to  ser\’e  Pinel¬ 
las  County. 

5.  Legal  Serv’ices  of  North  Florida  in 
Tallahassee,  Florida  to  ser\’e  Bay, 
Jackson.  Holmes  and  Washington 
Counties. 

Interested  persons  are  hereby  invit¬ 
ed  to  submit  written  comments  or  rec¬ 
ommendations  concerning  the  above 
applications  to  the  Regional  Office  of 
the  Legal  Services  Corporation  at: 

Legal  Services  Corporation.  Atlanta 

Regional  Office,  615  Peachtree 

Street,  N.E.,  9th  Floor.  Atlanta.  GA 

30308. 

*  Thomas  Ehrlich. 

President. 

[FR  Doc.  79-6385  Piled  3-1-79;  8:45  am] 


[6820-35-M] 

GRANTS  AND  CONTRACTS 

February  26.  1979. 

The  Legal  Services  Corporation  w'as 
established  pursuant  to  the  Legal 
Services  Corporation  Act  of  1974,  Ihib. 
L.  93-355  88  Stat.  378,  U.S.C.  2996- 
2996/,  as  amended.  Pub.  L.  95-222  (De¬ 
cember  28,  1977).  Section  1007(f)  pro¬ 
vides:  “At  least  30  days  prior  to  the  ap¬ 
proval  of  any  grant  application  or 
prior  to  entering  into  a  contract  or 
prior  to  the  initiation  of  any  other 
project,  the  Corporation  shall  an¬ 
nounce  publicly  *  •  •  such  grant,  con¬ 
tract  or  project.” 

The  Legal  Services  Corporation 
hereby  announces  publicly  that  it  is 
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considering  the  grant  applications  sub¬ 
mitted  by: 

1.  Palmetto  Legal  Services  in  Colum¬ 
bia.  South  Carolina  to  sen’e  Allendale. 
Bamberg.  Barnwell.  Calhoun.  Orange¬ 
burg  and  Saluda  Counties. 

2.  Legal  Services  Agency  of  Western 
Carolina  in  Greenville.  South  Carolina 
to  serve  Abbeville.  Edgefield.  Green¬ 
wood.  McCormick  and  Oconee  Coun¬ 
ties. 

3.  Piedmont  Legal  Services  in  Spar¬ 
tanburg.  South  Carolina  to  serve 
Chester,  Lancaster,  Laurens  and  York 
Counties. 

Interested  persons  are  hereby  invit¬ 
ed  to  submit  written  comments  or  rec¬ 
ommendations  concerning  the  above 
applications  to  the  Regional  Office  of 
the  Legal  Services  Corporation  at: 

Legal  Services  Corporation,  Atlanta 

Regional  Office,  615  Peachtree 

Street,  N.E.,  9th  Floor,  Atlanta,  GA 

30308. 

Thomas  Ehrlich, 
President. 

[FR  Doc.  79-6386  Piled  3-1-79;  8:45  am] 


r6820-35-M] 

GRANTS  AND  CONTRACTS 

February  26,  1979. 

The  Legal  Services  Corporation  was 
established  pursuant  to  the  Legal 
Ser\'ices  Corporation  Act  of  1974,  Pub. 
L.  93-355,  88  Stat.  378,  U.S.C.  2996- 
29961,  as  amended.  Pub.  L.  95-222  (De¬ 
cember  28,  1977),  Section  1007(f)  pro¬ 
vides:  “At  least  30  days  prior  to  the  ap¬ 
proval  of  any  grant  application  or 
prior  to  entering  into  a  contract  or 
prior  to  the  initiation  of  any  other 
project,  the  Corporation  shall  an¬ 
nounce  publicly  •  *  •  such  grant,  con¬ 
tract  or  project.” 

The  Legal  Services  Corporation 
hereby  announces  publicly  that  it  is 
considering  the  grant  applications  sub¬ 
mitted  by: 

1.  Southern  New  Mexico  Legal  Serv¬ 
ices  in  Las  Cruces,  New  Mexico  to 
serve  DeBaca.  Lea,  Lincoln,  Otero  and 
Quay  Counties. 

2.  Legal  Aid  of  Western  Oklahoma  in 
Oklahoma  City,  Oklahoma  to  serve 
Carter,  Cotton,  Jefferson,  Johnston, 
Love,  Marshal],  Murray  and  Stephens 
Counties. 

3.  Legal  Services  of  Eastern  Oklaho¬ 
ma  in  Tulsa.  Oklahoma  to  serve 
Bryan.  Choctaw,  Haskell,  Latimer,  Le- 
Flore,  McCurtain,  McIntosh,  Okfuskee 
and  Pushmataha  Counties. 

4.  Coastal  Bend  Legal  Services  in 
Corpus  Christi,  Texas  to  serve  Dewitt, 
Lavaca,  Victoria,  Jack.son  and  Calhoun 
Counties. 

5.  Legal  Aid  Society  of  Central 
Texas  in  Austin,  Texas  to  serve  Cor¬ 
yell,  Lampasas,  Falls  and  Milam  Coun¬ 
ties. 


6.  West  Texas  Legal  Services  in  Fort 
Worth,  Texas  to  serve  Young.  Shack¬ 
elford,  Stephens,  Palo  Pinto,  Eastland. 
Erath,  Somervell.  Hood,  Comanche, 
Brown,  Mills  and  Jack  Counties. 

7.  Texas  Rural  Legal  Aid  in  Weslaco, 
Texas  to  serve  Hudspeth,  Culberson. 
Reeves,  Jeff  Davis,  Presidio,  Brewster, 
Pecos,  Terrell,  Crockett.  Schleicher, 
Menard,  Sutton,  Kimble.  Mason,  Gille¬ 
spie  and  Kendall  Counties. 

Interested  persons  are  hereby  invit¬ 
ed  to  submit  written  comments  or  rec¬ 
ommendations  concerning  the  above 
applications  to  the  Regional  Office  of 
the  Legal  Services  Corporation  at; 
Legal  Services  Corporation,  Denver 
Regional  Office,  1726  Champa  Street. 
Suite  500,  Denver,  CO  80202. 

Thomas  Ehrlich, 
President. 

(FR  Doc.  79-6387  Filed  3-1-79;  8:45  am] 


[7510-01 -M] 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  (79-21)1 

NASA  ADVISORY  COUNCIL  AERONAUTICS 
ADVISORY  COMMIHEE,  SUBCOMMITTEE  ON 
AVIATION  SAFETY  REPORTING  SYSTEM 
(ASRS) 

Meeting 

The  above  named  Subcommittee  will 
meet  March  14-15,  1979,  at  the  NASA 
Ames  Rese:irch  Center,  Moffett  Field, 
CA.  in  Building  241,  Room  237.  The 
meeting  will  be  open  to  the  public  on  a 
first-come,  first-served  basis  up  to  the 
seating  capacity  of  the  room  (about  25 
persons).  All  visitors  must  report  to 
the  Ames  Research  Center  reception¬ 
ist  in  the  Administration  Building. 

The  Subcommittee,  which  serv’cs  in 
an  advisory  capacity  only,  reviews 
ASRS  operations  and  NASA  actions 
taken  in  response  to  subcommittee 
recommendations.  The  Subcommittee 
consists  of  11  members,  the  Chairper¬ 
son  is  John  J.  Winant. 

For  further  information,  contact 
Herman  Rediess,  (202/755-2243), 
NASA  Headquarters,  Washington, 
D.C.  20546. 

Agenda 

M.VRCH  14,  1979 

8:30  a.m.— Chairman’s  Remarks. 

9:00  a.m.— Executive  Secretary’s  Report. 

9:30  a.m.— ASRS  Management  Report. 

10:30  a.m.— Subcommittee  Evaluation  Task 
Force  Reports. 

5:00  p.m.— Adjourn. 

MARCH  15,  1979 

8:30  a.m.— Subcommittee  Evaluation  Report 
Final  Actions. 


12:00  Noon— Adjourn. 

Arnold  W.  Frutkin, 
Associate  Administrator  for 
External  Relations. 

February  26, 1979. 

(FR  Doc.  79-6209  FUed  3-1-79:  8:45  am) 


[7510-01-Ml 

(Notice  (79-22)1 

NASA  ADVISORY  COUNCIL  (NAC) 
AERONAUTICS  ADVISORY  COMMIHEE 

Meeting 

The  Informal  Ad  Hoc  Advisory  Sub¬ 
committee  on  High-Speed  Research 
Activity  Review  of  the  NAC  Aeronau¬ 
tics  Advisory  Committee  will  meet 
March  14-15, 1979  in  Room  625,  Feder¬ 
al  Building  lOB,  NASA  Headquarters. 
Washington,  DC.  The  meeting  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  room  (approximately 
46  persons  including  Subcommittee 
members  and  participants). 

The  Subcommittee  was  established 
to  review  NASA  research  activities  in 
the  high-performance  (fighter  air¬ 
craft),  supersonic  and  hypersonic 
areas  to  identify  the  technologies 
which  should  or  must  be  advanced  (in¬ 
cluding  the  needs  and  reasons)  and  to 
establish  those  programs  which  should 
be  carried  to  flight  research  phases. 
The  Chairperson  is  Mr.  W.  T.  Hamil¬ 
ton  and  there  are  ten  members  of  the 
Subcommittee.  ^ 

For  further  information  contact  Mr. 
Jack  Levine.  Executive  Director  of  the 
Informal  Ad  Hoc  Subcommittee  on 
High-Speed  Research  Activity  Review. 
Code  RJH,  NASA  Headquarters. 
Washington.  DC  20546  (202/755-2366). 

Agenda 

MARCH  14,  1979 

8:30  a.ni.— Introductory  Remarks. 

9:00  a.m.— NASA  Research  Center  Reviews 
of  High-Performance  Aircraft  Research 
and  Technology  Programs  and  Plans. 

10:30  a.m.— NASA  Research  Center  Reviews 
of  Supersonic  Cruise  Research  and  Tech¬ 
nology  Programs  and  Plans. 

1:00  p.m.— NASA  Research  Center  Review 
of  Hypersonic  Research  and  Technology 
Programs  and  Plans. 

2:30  p.m.— Subcommittee  Discussion. 

MARCH  IS,  1979 

8:30  a.m.— Subcommittee  Discussion  and 
Formulation  of  Recommendations. 

3:00  p.m.— Adjourn. 

Arnold  W.  Frutkin, 
Associate  Administrator  for 
External  Relations. 

February  26,  1979. 

(FR  Doc.  79-6210  Filed  3-1-79;  8:45  am) 


FEDERAL  REGISTER,  VOL.  44,  NO.  43— FRIDAY,  MARCH  2,  1979 


17510-01-Mj 

.  (Notice  (79-23)1 

NASA  ADVISORY  COUNai  (NAC) 
AERONAUTICS  ADVISORY  COMMITTEE 

Meeting 

The  Informal  Ad  Hoc  Advisory  Sub¬ 
committee  on  Vertical  Take-Off  and 
Landing  (VTOL)  Technology  Require¬ 
ments  of  the  NAC  Aeronautics  Adviso¬ 
ry  Committee  will  meet  March  14-15, 
1979,  in  Room  217,  Building  200, 
NASA  Ames  Research  Center,  Moffett 
Field.  California.  The  meeting  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  room  (approximately 
25  persons  including  Subcommittee 
members  and  participants.) 

The  Subcommittee  was  established 
to  assist  the  NASA  in  identifying  key 
VTOL  technology  needs,  in  assessing 
the  adequacy  of  NASA  and  other  U.S. 
programs  towards  fulfilling  the  tech¬ 
nology  deficiencies,  and  in  recom¬ 
mending  modifications  or  enhance¬ 
ments  of  NASA  VTOL  program  ele¬ 
ments  to  reduce  deficiencies.  The 
Chairperson  is  Mr.  Morris  A.  Zipkin, 
and  there  are  nine  members  of  the 
Subcommittee. 

For  further  information,  contact  Mr. 
Ralph  W.  May,  Jr.,  Executive  Secre¬ 
tary  of  the  Subcommittee,  Code  RJL- 
4.  NASA  Headquarters,  Washington. 
D.C.  20546  (202/755-2375).  • 

Agenda 

MARCH  14.  1979 

8:15  a.m.— Introductory  Remarks. 

9:00  a.m.— Summary  Assessment  of  Govern¬ 
ment  Agency  (non-NASA)  VTOL  Pro¬ 
grams  and  Plans. 

11:00  a.m.— Summary  of  NASA  VTOL  R&T, 
FY  1978.  Accomplishments,  FY  79-80 
Plan.s. 

MARCH  IS.  1979 

8:15  a.m.— Industry  Subcommittee  Member 
Summary  Assessment  of  VTOL  Technol¬ 
ogy  Status  and  Requirements. 

1:00  p.m.— Preparation  of  Subcommittee 
Preliminary  Recommendations  on  NASA 
VTOL  R&T  Program  and  Assignment  of 
Tasks  to  be  Accomplished  and  Reviewed 
at  Next  Meeting  to  Provide  a  Subcommit¬ 
tee  Final  Report. 

5:00  p.m.— Adjourn. 

Arnold  W.  Frutkin, 
Associate  Administrator 
for  External  Relations. 

February  26. 1979. 

(FR  Doc.  79-6211  Filed  3-1-79;  8:45  am] 


NOTICES 

I7510-01-M1 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (79-24)1 

NASA  ADVISORY  COUNOL  (NAC)  SPACE 
SYSTEMS  AND  TECHNOLOGY  ADVISORY 
COMMIHEE 

Mealing 

The  Informal  Ad  Hoc  Advisory  Sub- 
commitee  on  Liquid  Propulsion  Tech¬ 
nology  Future  Requirements  will  meet 
March  21-22,  1979,  in  Room  647,  Fed¬ 
eral  Office  Building  lOB,  NASA  Head¬ 
quarters.  600  Independence  Avenue, 
SW.  Washington,  DC.  The  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  of  the  room  (approxi¬ 
mately  25  persons  including  Subcom¬ 
mittee  members  and  participants). 

The  Subcommittee  was  established 
to  advise  the  NASA  on  the  appropri¬ 
ateness  and  adequacy  of  its  current 
and  planned  program  in  the  area  of 
liquid  propulsion  technology.  The 
Chairperson  is  Mr.  Gerard  W.  El- 
verum,  Jr.  and  there  are  six  members 
of  the  Subcommittee. 

For  further  information,  contact  Mr. 
Frank  W.  Stephenson,  Jr.,  Executive 
Secretary  of  the  Informal  Ad  Hoc  Sub¬ 
committee  on  Liquid  Propulsion  Tech¬ 
nology  Future  Requirements.  Code 
RTP-3,  NASA  Headquarters.  Wash¬ 
ington,  DC  20546.  (202/755-3147). 

Agenda 

MARCH  21,  1979 

8:30  a.m.— Introductory  Remarks. 

9:00  a.m.— Review  of  NASA  Five  Year  Plan 
for  Space  Transportation  Systems  and 
Supporting  Study  Program. 

10:30  a.m.— Review  of  Current  NASA  Liquid 
Propulsion  Technology'  Program  and  ^o- 
posed  Five  Year  Plan. 

1:30  p.m.— Committee  Discussion  on  NASA 
Liquid  Propulsion  Technology  Program 
Appropriateness  and  Adequacy. 

MARCH  22,  1979 

8:30  a.m.— Committee  Formulation  of  Rec¬ 
ommendations. 

12:00  Noon— Adjourn. 

Arnold  W.  Frutkin, 
Associate  Administrator  for 
External  Relations. 

February  26.  1979. 

(FR  Doc.  79-6212  Filed  3-1-79;  8:45  ami 


[4510-23-M] 

MINIMUM  WAGE  STUDY 
COMMISSION 

MEETING 

February  26, 1979. 
In  accordance  with  section  10(a)(2) 
of  the  Federal  Advisory  Conamittee 
Act  (Pub.  L.  92-463),  announcement  is 


11869 

made  of  the  following  Commission 
meeting; 

NAME:  Minimum  Wage  Study  Com¬ 
mission. 

DATE:  March  13. 1979. 

PLACE:  Room  550,  2000  K  Sreet  NW.. 
Washington.  D.C.  Persons  desiring  to 
attend  will  be  admitted  to  the  extent 
seating  is  available. 

TIME:  10  a.m. 

Proposed  Agenda 

1.  Pending  business. 

2.  Finalization  of  plans  on  preliminary 
studies  dealing  with: 

(a)  youth. 

(b)  inflation. 

(c)  agriculture. 

Next  meeting  of  the  Conrunussion  will 
be  Tuesday,  April  10, 1979. 

All  communications  regarding  this 
Commission  should  be  addressed  to: 
Mr.  Louis  E.  McConnell.  Executive  Di¬ 
rector.  1430  K  Street  NW..  Suite  500, 
Washington,  D.C.  20005,  (202)  376- 
2450. 

Louis  E.  McConnell. 
Executive  Director. 
IFR  Doc.  79-6219  Filed  3-1-79;  8:45  ami 


[6820-98-M] 

NATIONAL  COMMISSION  ON  AIR 
QUALITY 

MEETING 

The  National  Commission  on  Air 
Quality  hereby  gives  notice  that  its 
meeting  originally  scheduled  for 
March  5  has  been  postponed  until 
March  19.  Public  testimony  on  the  de¬ 
velopment  of  the  Commission’s  plan  of 
study  will  be  taken  during  the  early 
afternoon  of  its  March  19  meeting. 
The  meeting  will  be  conducted  in  the 
Judicial  Executive  Room  of  the  Qual¬ 
ity  Inn  Capitol  Hill  located  at  415  New 
Jersey  Avenue,  N.W..  Washington. 
D.C. 

.  The  meeting  will  provide  an  oppor¬ 
tunity  for  a  number  of  persons  who  re¬ 
quested  to  testify  at  the  Commission’s 
January  8  or  February  12  public  hear¬ 
ings.  but  were  unable  to  do  so  because 
of  scheduling  difficulties,  to  present 
oral  testimony.  Testimony  should 
focus  on  research  needs,  techniques 
and  priorities  related  to  the  following 
issues: 

—Effects  of  air  pollution  on  health 
and  health  care  costs; 

—Impact  of  air  pollution  and  air  pol¬ 
lution  controls  on  regional  economic 
development; 

—Costs  of  compliance  with  the  re¬ 
quirements  of  the  Clean  Air  Act  as  in¬ 
terpreted  by  the  Environmental  Pro¬ 
tection  Agency; 

—Effectiveness  of  present  statutory 
requirements  and  success  of  current 
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regulatory  efforts  in  accomplishing 
the  general  purposes  set  forth  in  the 
Clean  Air  Act; 

—Appropriate  automobile  emission 
standards  and  best  available  technol* 
ogies  needed  to  meet  them; 

—Most  appropriate  and  practical 
means  of  preserving  air  quality  in 
areas  in  which  the  air  is  now  cleaner 
than  the  national  ambient  air  quality 
standards; 

—Most  appropriate  and  practical 
means  of  enhancing  air  quality  in 
those  areas  in  which  established  air 
quality  standards  are  not  met; 

—Special  problems  of  small  business 
and  governmental  agencies  in  obtain¬ 
ing  reductions  of  emissions  from  exist¬ 
ing  sources  to  offset  increased  emis¬ 
sions  from  new  sources; 

—Alternatives  to  regulation  as  a 
means  of  reducing  pollution; 

—Inherent  problems  in  efforts  to  di¬ 
minish  pollution  in  high  altitude 
areas;  and 

—Relationship  of  established  envi¬ 
ronmental  regulations  to  national 
energy  policies. 

Those  wishing'  to  testify  should 
notify  Paul  Freeman  at  (202)  634-7138 
by  March  7  in  order  to  schedule  a  time 
for  submission  of  prepared  oral  testi¬ 
mony  and  should  send  at  least  50 
copies  of  such  testimony  no  later  than 
March  14  to  the  attention  of  Paul 
Freeman  at  the  office  of  the  National 
Commission  on  Air  Quality,  1730  K 
Street,  N.W.,  Suite  207,  Washington, 
D.C.  20006. 

National  Commission  on 
Air  Quality, 

William  H.  Ifwis,  Jr., 

Director. 

February  28, 1679. 

[FR  Doc.  79-6596  Piled  3-1-79;  11:31  am] 


[7590-01 -Ml 

NUCLEAR  REGULATORY 
COMMISSION 

ADVISORY  COMMITTEE  ON  REACTOR  SAFE¬ 
GUARDS,  SURCOMMITTEE  ON  EMERGENCY 
CORE  COOUNG  SYSTEMS  (ECCS) 

Maating 

The  ACRS  Subcommittee  on  Emer¬ 
gency  Core  Cooling  Systems  will  hold 
a  meeting  on  March  19-20,  1979  at  the 
Travelodge  International  Hotel,  9750 
Airport  Blvd.,  Los  Angeles,  CA  90045. 
Notice  of  this  meeting  was  published 
February  23,  1979. 

In  accordance  with  the  procedures 
outlined  in  the  F^eral  Register  on 
October  4,  1978  (43  FR  45926),  oral  or 
written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a  tran¬ 
script  is  being  kept,  and  questions  may 
be  asked  only  by  members  of  the  Sub¬ 


committee.  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral  state¬ 
ments  should  notify  the  Designated 
Federal  Employee  as  far  in  advance  as 
practicable  so  that  appropriate  ar¬ 
rangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements. 

The  agenda  for  subject  meeting 
shall  be  as  follows: 

Monday,  March  19,  and  Tuesday, 
March  20. 1979 

8:30  A.M.  UNTIL  THE  CONCLUSION  OF 
BUSINESS  EACH  DAY 

The  Subcommittee  may  meet  in  Ex¬ 
ecutive  Session,  with  any  of  its  consul¬ 
tants  who  may  be  present,  to  explore 
and  exchange  their  preliminary  opin¬ 
ions  regarding  matters  which  should 
be  considered  during  the  meeting  and 
to  formulate  a  report  and  recommen¬ 
dations  to  the  full  Committee. 

At  the  conclusion  of  the  Executive 
Session,  the  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
and  their  consultants,  regarding  the 
following  topics; 

(1)  Code  W’ork  on  Transient  Two- 
Phase  Plow 

(2)  Status  of  Physical  Inputs  to 
Codes 

(3)  Analysis  of  LOFT  L2-2  Test 

(4)  Status  of  ECCS  Related  Re¬ 
search  Programs 

(5)  Standard  Problem  Program 

(6)  ODYN  Code  Review 

(7)  Status  of  Analysis  of  Assymetric 
Blowdown  Forces 

(8)  Status  of  Current  Licensing  Ac¬ 
tions 

In  addition,  it  may  be  necessary  for 
the  Subcommittee  to  hold  one  or  more 
closed  sessions  for  the  purpose  of  ex¬ 
ploring  matters  involving  proprietary 
Information.  I  have  determined,  in  ac¬ 
cordance  with  Subsection  10(d)  of 
Pub.  L.  92-463,  that,  should  such  ses¬ 
sions  be  required,  it  is  necessary  to 
close  these  sessions  to  protect  propri¬ 
etary  information  (5  U.S.C.  552b 
(c)(4)). 

Further  information  regarding 
topics  to  be  discussed,  whether  the 
meeting  has  been  cancelled  or  resched¬ 
uled,  the  Chairman’s  ruling  on  re¬ 
quests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Fed¬ 
eral  Employee  for  this  meeting.  Dr. 
Andrew  L.  Bates  (telephone  202/634- 
3267)  between  8:15  a.m.  and  5:00  p.m., 
EST. 


Dated:  February  26, 1979. 

John  C.  Hoyle, 
Advisory  Committee 
Management  Officer. 
(FR  Doc.  79-6374  FUed  3-1-79;  8:45  am] 


(7590-01-M] 

ADVISORY  COMMITTEE  ON  REACTOR  SAFE¬ 
GUARDS  NUCLEAR  REGULATORY  COMMIS¬ 
SION 

Ravitad  Notic*  of  Mooting 

Regarding  the  previous  Federal 
Register  Notice  (published  on  Febru¬ 
ary  21,  1979,  Volume  44.  P.  10557)  for 
the  meeting  of  the  Advisory  Commit¬ 
tee  on  Reactor  Safeguards  to  be  held 
on  March  8-10,  1979,  in  Washington, 
D.C.,  a  change  for  the  items  being  dis¬ 
cussed  on  Friday.  March  9,  1979  has 
been  made  as  follows. 

^  Friday,  March  9, 1979 

6:30  a.m.-10:00  a.m.:  Executive  Ses¬ 
sion  (Open)— The  Committee  will  dis¬ 
cuss  the  role  and  responsibilities  of 
the  ACRS  in  the  NRC  regulatory 
process. 

10:00  a.m.-l:15  p.m.  and  2:15  p.m.~ 
3:00  p.m.:  Meeting  with  NRC  Staff 
(Open)— The  Committee  will  meet 
with  members  of  the  NRC  Staff  to 
hear  reports  on  and  to  discuss  recent 
operating  experience  and  licensing  ac¬ 
tions  including  proposed  changes  in 
the  Technical  Specifications  for  the 
Dresden  Nuclear  Power  Station  Unit 
2.  The  Committee  will  also  hear  and 
discuss  reports  regarding  generic  mat¬ 
ters  related  to  the  regulatory  process 
including  the  criteria  and  procedures 
for  imposition  of  Civil  Penalties  (10 
CFR  Part  2.205).  the  Nonproliferation 
Alternative  Systems  Assessment  Pro¬ 
gram  and  the  shipment  of  spent  reac¬ 
tor  fuel  elements  through  densely 
populated  areas. 

The  future  schedule  for  ACRS  activ¬ 
ities  will  also  be  discussed. 

3:00  p.m.-3:30  p.m.:  Executive  Ses¬ 
sion  (Open)— The  Committee  will  hear 
and  discuss  the  report  of  its  Subcom¬ 
mittee  and  Consultants  who  may  be 
present  regarding  the  request  for  an 
Operating  License  for  the  William  H. 
Zimmer  Nuclear  Generating  Station 
Unit  1. 

Portions  of  this  session  wili  be  closed 
as  required  to  discuss  Proprietary  In¬ 
formation  related  to  this  facility  and 
arrangements  for  the  physical  security 
of  this  station. 

3:30  p.m.-7:00  p.m.:  William  H. 
Zimmer  Nuclear  Generating  Station 
Unit  1  (Open)— The  Committee  will 
hear  reports  from  and  hold  discussions 
with  representatives  of  the  NRC  Staff 
and  the  Applicant  regarding  proposed 
operation  of  this  unit. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  Proprietary  In¬ 
formation  related  to  this  facility  and 
arrangements  for  the  physical  protec¬ 
tion  of  this  station. 
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Dated:  February  26,  1979. 

John  C.  Hoyle, 
Advisory  Committee 
Management  Officer. 
[FR  Doc.  79  6375  Piled  3-1-79;  8:45  am] 


I7590-0I-M] 

{Byproduct  Material  License  No.  45-02808- 
04] 

ATLANTIC  RESEARCH  CORP. 

Oral  Argument 

Notice  is  hereby  given  that,  in  ac¬ 
cordance  with  the  Appeal  Board’s 
order  of  February  22,  1979,  oral  argu¬ 
ment  on  the  appeal  of  Atlantic  Re¬ 
search  .  Corporation,  Alexandria,  Vir¬ 
ginia,  from  the  decisions  of  the  Ad¬ 
ministrative  Law  Judge  in  this  civil 
penalty  proceeding  will  be  heard  at  10 
a.m.  on  Thursday,  March  22,  1979,  in 
the  Commission’s  Hearing  Room,  5th 
floor,  4350  East-West  Highway,  Be- 
thesda,  Maryland. 

Dated:  February  26,  1979. 

For  the  Appeal  Board. 

Margaret  E.  Du  Flo, 
Secretary  to  the 
Appeal  Board. 

IFR  Doc.  79-6378  Piled  3-1-79;  8:45  am] 

1 7590-01 -M] 

DRAFT  REGULATORY  GUIDES  AND  NUREG 
REPORTS 

Ittuonce  and  Availability 

The  Nuclear  Regulatory  Commission 
has  prepared  draft  Regulatory  Guides 
and  NUREG  Reports  to  aid  licensees 
in  implementing  proposed  amend¬ 
ments  to  10  CFR  Part  73  (§73.20, 
73.25,  73.26,  73.45,  73.46),  which  were 
published  in  the  Federal  Register 
August  9,  1978.  These  documents  have 
been  assembled  into  3  volumes: 

"Fixed  Site  Physical  Protection  Upgrade 
Rule— Guidance  Compendium,  Volume  I’’ 

"Fixed  Site  Physical  Protection  Upgrade 
Rule— Guidance  Compendium,  Volume  II" 

"Standard  Format  and  Content  Guide  for 
Physical  Protection  of  Strategic  Special  Nu¬ 
clear  Material  In  Transit" 

These  draft  volumes  are  being  made 
available  to  concerned  parties  so  that 
they  may  review  the  materials  and 
provide  comments  and  suggestions 
early  in  the  development  of  this  guid¬ 
ance.  The  NRC  anticipates  that  these 
documents  will  be  revised  in  response 
to  the  comments,  and  will  be  made 
final  concurrently  with  the  effective 
date  of  the  aforementioned  amend¬ 
ments  to  10  CFR  Part  73,  in  mid-1979. 

A  seminar  is  scheduled  for  March 
27-28,  1979  in  Richmond,  Virginia,  to 
orient  potential  users  in  the  applica¬ 
tion  and  content  of  these  documents. 


Present  licensees  will  be  contacted  re¬ 
garding  seminar  arrangements.  Other 
interested  parties  should  contact  Mr. 
L.  J.  Evans.  Jr.,  Chief.  Requirements 
Analysis  Branch,  Division  of  Safe¬ 
guards.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.  S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  telephone  number  (301) 
427-4043  by  March  9.  1979. 

Copies  of  these  documents  will  be 
available  for  public  inspection  at  the 
NRC’s  Public  Document  Room  at  1717 
H  Street.  N.W.,  Washington,  D.C. 
20555. 

Dated  at  Silver  Spring,  Md.  this  14th 
day  of  February  1979, 

For  the  Nuclear  Regulatory  Com¬ 
mission. 

William  J.  Dircks, 
Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

(FR  Doc.  79-6373  FUed  3-1-79;  8:45  am] 


[7590-01 -M] 

[Docket  Nos.  50-498A,  50-499A.  50-445A,  50- 
446A] 

HOUSTON  LIGHTING  4  POWER  CO.,  ET  AL, 

(SOUTH  TEXAS  PROJECT,  UNITS  1  AND  2), 

TEXAS  UTILITIES  GENERATING  CO.,  ET  AL, 

(COMANCHE  PEAK  STEAM  ELECTRIC  STA¬ 
TION,  UNITS  1  AND  2} 

Prehaaring  Confarenca  and  Arguments  on 
Motion  To  Quash  Subpoenas 

February  23,  1979. 

Pursuant  to  Board’s  Order  dated  De¬ 
cember  5.  1978,  a  prehearing  confer¬ 
ence  will  be  held  at  10:00  a.m.,  local 
time,  on  March  20,  1979  in  the  Nuclear 
Regulatory  Commission’s  Hearing 
Room,  4350  East-West  Highway,  5th 
Floor,  Bethesda,  Maryland  to  consider 
and  review  progress  made  by  the  par¬ 
ities  in  completing  discovery  and  pre¬ 
paring  for  an  early  commencement  of 
the  evidentiary  hearing. 

Commencing  at  9:00  a.m.  on  March 
29.  1979  at  the  same  location  men¬ 
tioned  above,  the  Board  will  hear  ar¬ 
guments  on  the  Joint  Motion  to 
Quash  Subpoenas,  filed  by  counsel  for 
Air  Products  and  Chemicals.  Inc.;  E.  I. 
DuPont  de  Nemours  &  Co.;  Monsanto 
Company;  PPG  Industries.  Inc.;  and 
Union  Carbide  Corporation  dated  Feb¬ 
ruary  16,  1979. 

Dated  at  Bethesda,  Md.,  this  23rd 
day  of  February  1979. 

It  is  so  ordered. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Marshall  E.  Miller, 
Chairman. 

(FR  Doc.  79-6376  FUed  3-1-79;  8:45  am] 


[7590-01-Ml 

PUBLIC  SERVICE  ELECTRIC  A  GAS  (X>.  (SALEM 

NUCLEAR  GENERATING  STATION,  UNIT  I) 

(Docket  No.  50-272] 

Order  Rescheduling  Prehearing  Conference; 

Proposed  Issuance  af  Amertdment  to  Facility 

Operating  License  No.  DPR-70 

Notice  is  hereby  given  that,  pursu¬ 
ant  to  10  CFR  2.752,  the  prehearing 
conference  in  the  above-referenced 
matter  which  was  originally  scheduled 
for  February  22,  1979,  shall  be  held  at 
1:30  p.m.  on  ’Thursday,  March  15,  1979, 
in  the  Main  Courtroom  (1st  Floor), 
Old  Salem  Courthouse,  Broadway  and 
Market  Streets,  Salem,  New  Jersey. 

The  parties  are  directed  to  be  pre¬ 
pared  to  discuss  the  items  listed  in  10 
CFR  2.752.  The  Licensee  shall  also  be 
asked  to  arrange  a  visit  to  the  facility 
by  the  Board. 

Dated  at  Madison,  Wisconsin,  this 
26th  day  of  February  1979, 

It  is  so  ordered. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Gary  L.  Milhollin, 
Chairman. 

(FR  Doc.  79-6377  Filed  3-1-79;  8:45  am] 


[7590-01 -M] 

[Docket  No.  56-272] 

PUBLIC  SERVICE  ELECTRIC  A  GAS  CO.  (SALEM 
NUCLEAR  GENERATING  STATION,  UNIT  1) 

Order  RetcheduKng  Special  Prehearing  Confer¬ 
ence  for  Limited  Appearance*;  Proposed  Is¬ 
suance  of  Amendment  to  Facility  Operating 
Ucense  No.  OPR-70 

By  its  Order  of  December  15.  1978, 
this  Board  granted  a  motion  to  hold  a 
special  prehearing  conference  for  the 
purpose  of  receiving  statements  from 
persons  who  wish  to  make  limited  ap¬ 
pearances  under  10  CFR  2.715.  The 
conference,  scheduled  for  February  22, 
1979,  was  cancelled  because  of  bad 
weather. 

Notice  is  hereby  given  that,  pursu¬ 
ant  to  10  CFR  2.751a  and  10  CFR 
2.715,  the  special  prehearing  confer¬ 
ence  will  be  held  at  9:30  a.m.  on 
Friday,  March  16,  1979,  in  the  Main 
Courtroom  (1st  Floor),  Old  Salem 
Courthouse,  Broadway  and  Market 
Streets,  Salem,  New  Jersey.  The  Board 
will  also  meet  at  this  same  location  at 
7:00  p.m.  on  Thursday,  March  15,  1979, 
to  accept  appearances  by  persons  who 
are  unable  to  appear  during  normal 
working  hours. 

All  persons  desiring  to  make  limited 
appearances  in  this  proceeding  shall 
attend  this  special  prehearing  confer¬ 
ence.  If  the  Chairman  so  determines, 
persons  desiring  to  make  their  state- 
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merits  orally  shall  be  subject  to  a  rea¬ 
sonable  limit  of  time. 

Dated  at  Madison.  Wisconsin,  this 
26th  day  of  February  1979. 

It  is  so  ordered. 

/ 

For  the  Atomic  Safety  and  Licensing 
Board. 

Gary  L.  Milhollin, 
Chairman. 

[PR  Doc.  79-6379  Piled  3-1-79;  8:45  am] 

[6325-01 -M] 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

Annual  Comprehensive  Review  of  Advisory 
Committees 

AGENCY:  Office  of  Personnel  Man¬ 
agement. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provi¬ 
sions  of  section  7(b)  of  the  Federal  Ad¬ 
visory  Committee  Act  (Pub.  L.  92-463), 
the  Office  of  Personnel  Management 
is  conducting  a  comprehensive  review 
of  the  following  advisory  committees: 
(1)  The  Committee  on  Private  Volun¬ 
tary  Agency  Eligibility,  (2)  the  Federal 
Prevailing  Rate  Advisory  Committee, 
and  (3)  the  President’s  Commission  on 
White  House  Fellowships. 

The  review  will  determine  for  each 
committee  whether: 

1.  The  committee  is  carrying  out  its  pur¬ 
pose: 

2.  Consistent  with  the  provisions  of  appli¬ 
cable  statutes,  the  responsibilities  assigned 
to  it  should  be  revised; 

3.  It  should  be  merged  with  other  advisory 
committees;  or 

4.  It  should  be  abolished. 

DATES:  Interested  persons  are  invited 
to  submit  comments  by  March  23, 
1979,  on  the  items  covered  in  the  com¬ 
prehensive  review  as  outlined  above. 

ADDRESS:  Address  any  comments  to 
Advisory  Committee  Management  Of¬ 
ficer.  Office  of  Personnel  Manage¬ 
ment,  Room  5554,  1900  E  Street,  N.W., 
Washington,  D.C.  20415. 

FOR  FURTHER  INFORMATION 
CONTACTT: 

William  C.  Duffy  202-632-4596. 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  brief  description  of  the 
purpose  and  operations  of  each  adviso¬ 
ry  committee. 

Committee  on  Private  Voluntary 
Agency  Eligibility 

This  committee  reviews  applications 
and  supplementary  financial  and  ac¬ 
counting  data  from  national  voluntary 
agencies  and  makes  recommendations 
to  the  Director,  Office  of  Personnel 
Managem'^nt,  on  which  agencies 
should  be  authorized  to  solicit  on  the 


job  in  Federal  installations.  It  also 
makes  recommedations  regarding  cer¬ 
tain  other  matters  relating  to  fund 
raising  appeals  when  requested. 

During  1978,  the  committee  held  one 
meeting.  The  meeting  was  open  to  the 
public.  The  committee  consists  of  rep¬ 
resentatives  from  three  Federal  em¬ 
ployee  unions  and  the  management  of 
two  Federal  agencies. 

Federal  Prevailing  Rate  Advisory 
Committee 

This  committee  was  established  by 
Public  Law  92-392.  It  studies  the  pre¬ 
vailing  rate  wage  system  in  the  Feder¬ 
al  government  and  advises  the  Direc¬ 
tor.  Office  of  Personnel  Management, 
on  matters  such  as  policy  for  deter¬ 
mining  pay  rates,  including  the  plan¬ 
ning  of  surveys  and  the  gathering  and 
analysis  of  data.  Committee  member¬ 
ship  is  provided  for  by  law  and  in¬ 
cludes  management  members  from 
Federal  departments  and  agencies  and 
representatives  of  employee  organiza¬ 
tions. 

During  1978  the  committee  held  21 
meetings,  all  open  to  the  public.  It 
submitted  four  reports,  as  follows:  (1) 
Method  to  be  Used  to  Establish  Spe¬ 
cial  Rates  or  Rate  Ranges  for  Supervi¬ 
sory  Positions  when  Special  Wage 
Rates  or  Rate  Ranges  are  Established 
for  Nonsupervisory  Positions;  (2)  Spe¬ 
cial  Rates  of  Pay  for  Electrical  Line¬ 
man  Postions  at  Fort  Devens  and  Law¬ 
rence  G.  Hanscom  AFB,  Maine;  (3) 
Discontinuance  of  Special  Project 
Planning  Wage  Schedules  for  Employ¬ 
ees  Engaged  in  Core  Drilling  Oper¬ 
ations;  and  (4)  Committee  Recommen¬ 
dation  Regarding  the  5.5  Percent  Lim¬ 
itation  on  FWS  Wage  Adjustments. 

President’s  Commission  on  White 
House  Fellowships 

This  Commission  provides  gifted  and 
highly  motivated  Americans  early  in 
their  chosen  careers  with  firsthand  ex¬ 
perience  in  the  process  of  governing 
the  nation  and  a  sense  of  personal  in¬ 
volvement  in  the  leadership  of  the  so¬ 
ciety. 

During  1978  the  Commission  held 
twelve  closed  meetings  and  one  open 
meeting.  Those  portions  of  Commis¬ 
sion  meetings  which  determine  policy 
are  open  to  the  public:  those  dealing 
with  confidential  character  references 
are  closed. 

The  Commission  received  and  proc¬ 
essed  applications  from  2026  persons 
applying  for  the  1978-1979  program.  It 
recommended  to  the  President  fifteen 
men  and  women  for  selection  as  White 
House  Fellows,  and  the  President  ac¬ 
cepted  the  recommendation  and  ap¬ 
pointed  them  on  May  22,  1978.  As  part 
of  its  mandate,  the  Commission  sets 
policies  for  the  educational  program 
of  the  Fellows  including  meetings  with 
leaders  in  government,  education,  and 


industry.  There  is  no  set  number  of 
members  on  the  Commission.  It  in¬ 
cludes  men  and  women  from  govern¬ 
ment.  industry,  various  professions, 
and  academic  endeavors. 

Donald  J.  Biglin, 
Advisory  Committee 
Management  Officer. 
(FR  Doc.  79-6305  Filed  3-1-79;  8:45  am] 

[8010  01-Mj 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10598;  812-4422] 

MASSACHUSETTS  MUTUAL  LIFE  INSURANCE 
CO.  AND  MASSMUTUAL  CORPORATE  IN¬ 
VESTORS,  INC. 

Filing  of  Application  for  Order 

February  22,  1979. 
Notice  is  hereby  given  that  Massa¬ 
chusetts  Mutual  Life  Insurance  Com¬ 
pany  ("Insurance  Company"),  a 
mutual  life  insurance  company  orga¬ 
nized  under  the  laws  of  the  Common¬ 
wealth  of  Massachusetts,  and  Mass- 
Mutual  Corporate  Investors,  Inc. 
("Fund"),  1295  State  Street.  Spring- 
field,  Massachusetts  01111,  registered 
under  the  Investment  Company  Act  of 
1940  (“Act”)  as  a  closed-end,  non-di- 
versified,  management  investment 
company  (hereinafter,  the  Insurance 
Company  and  the  Fund  are  referred 
to  collectively  as  “Applicants”),  filed 
an  application  on  January  15,  1979, 
and  an  amendment  thereto  on  Janu¬ 
ary  19,  1979,  for  an  order  of  the  Com¬ 
mission,  pursuant  to  Section  17(d)  of 
the  Act  and  Rule  17d-l  thereunder, 
permitting  the  Insurance  Company  to 
approve  the  proposed  merger  of  Son- 
derling  Broadcasting  Corporation 
(“Sonderling”)  into  Viacom  Interna¬ 
tional  Inc.  (“Viacom”),  which  merger 
would,  inter  alia,  involve  the  assump¬ 
tion  by  Viacom  of  $5,000,000  in  princi¬ 
pal  amount  of  Sonderling  9%  Senior 
Notes  due  1990  (“Sonderling  Notes”), 
currently  held  by  the  Insurance  Com¬ 
pany.  All  interested  persons  are  re¬ 
ferred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

The  application  states  that  pursuant 
to  an  order  of  the  Commission  issued 
on  August  19,  1971  (Investment  Com¬ 
pany  Act  Release  No.  6690)  (the 
“Order”),  the  Insurance  Company, 
which  acts  as  investment  adviser  to 
the  Fund,  is  permitted  to  invest  con¬ 
currently  for  its  general  account  in 
each  issue  of  securities  purchased  by 
the  Fund  at  direct  placement,  and  to 
exercise  warrants,  conversion  privi¬ 
leges  and  other  rights  with  respect  to 
such  securities  at  the  same  time  as  the 
Fund.  The  Order  contains  several  con- 
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ditions,  including  one  condition  which 
provides  that  neither  the  Insurance 
Company  nor  the  F^ind,  unless  other¬ 
wise  permitted  by  order  of  the  Com¬ 
mission,  may  acquire  any  further  in¬ 
terest  in  an  tssuer  or  in  any  affiliated 
person  of  such  issuer,  or  in  securities 
issued  by  such  issuer  or  any  affiliated 
person  of  such  issuer,  other  than  in¬ 
terests  in  all  respects  identical. 

The  application  states  that  the  In¬ 
surance  Company  and  the  Fund  each 
hold  $1,312,500  principal  amount  of 
Viacom  8V2%  Senior  Notes  due  1992, 
and  $5,500,000  in  principal  amount  of 
Viacom  6%  Convertible  Subordinated 
Notes  due  1992  (“Convertible  Viacom 
Notes”),  which  are  convertible  into 
shares  of  Viacom  common  stock  at  $25 
per  share  (these  two  types  of  notes  are 
collectively  referred  to  as  "Jointly- 
Held  Viacom  Notes”).  In  addition.  Ap¬ 
plicants  state  that  the  Insurance  Com¬ 
pany  holds  $8,000,000  in  principal 
amount  of  Viacom  8.90%  Senior  Notes 
due  1997,  and  that  the  purchase  of 
such  notes  was  permitted  by  an  order 
of  the  Commission  pursuant  to  Sec¬ 
tion  17(d)  of  the  Act  and  Rule  17d-l 
thereunder  (Investment  Company  Act 
Release  No.  10044,  December  7,  1977). 
Applicants  state  that  neither  the  In¬ 
surance  Company  or  any  affiliated 
person  of  the  Insurance  Company,  nor 
the  Fund  or  any  affiliated  person  of 
the  Fund,  own  any  securities  of 
Viacom  or  Sonderling  other  than 
those  described  above. 

According  to  the  application,  the 
business  of  Viacom  includes:  distribu¬ 
tion  of  television  programs  and  fea¬ 
ture  films  for  television  exhibition; 
cable  television  operations;  pay  televi¬ 
sion  programming;  and  operation  of  a 
television  station  serving  the  Con¬ 
necticut  area.  The  application  also 
states  that  Sonderling;  (1)  Operates 
radio  and  television  stations  in  the  up¬ 
state  New  York,  New  York  City, 
Washington,  D.C.,  Houston-Pasadena, 
Memphis.  Oakland  and  Oak  Park-Chi- 
cago  areas,  and  (2)  operates  motion 
picture  theaters  in  the  Chicago  area. 
Applicants  state  that  Sonderling  pro¬ 
poses  to  transfer  (“Split-Off”)  to  two 
wholly-owned  subsidiaries  its  motion 
picture  operations  and  the  radio  sta¬ 
tions  serving  the  Oak  Park-Chicago 
area  and  that,  prior  to  the  proposed 
merger,  Sonderling’s  shares  of  these 
subsidiaries  will  be  transferred  to 
Egmont  Sonderling  and  Roy  Sonderl¬ 
ing  in  exchange  for  the  Sonderling 
shares  they  now  own.  Following  the 
Split-Off,  Sonderling  proposes  to 
merge  the  remainder  of  its  operations 
into  Viacom.  According  to  the  applica¬ 
tion,  Viacom  will  be  the  surviving  cor¬ 
poration  of  the  proposed  merger,  and 
under  the  terms  of  the  merger  will 
assume  the  Sonderling  Notes.  Accord¬ 
ing  to  the  application,  under  the  terms 
of  the  Sonderling  Notes,  the  proposed 


merger  requires  the  approval  of  the 
Insurance  Company.  The  application 
states  that  the  approval  of  the  merger 
by  the  Fund  is  not  required  by  the 
terms  of  the  Jointly-Held  Viacom 
Notes. 

Applicants  state  that  the  approval 
by  the  Insurance  Company  of  the  pro¬ 
posed  merger,  and  the  assumption  of 
the  Sonderling  Notes  by  Viacom  con¬ 
comitant  with  the  proposed  merger, 
would  result  in  an  acquisition  by  the 
Insurance  Company  of  a  further  inter¬ 
est  in  Viacom,  which  would,  unless 
permitted  by  order  of  the  Commission, 
violate  the  condition  of  the  Order 
which  prohibits  the  Insurance  Compa¬ 
ny  and  the  Fund  from  acquiring  any 
further  interests  in  securities  of  a 
jointly-held  issuer,  other  than  inter¬ 
ests  identical  in  all  respects.  Appli¬ 
cants  assert  that,  although  the  Son¬ 
derling  Notes  to  be  assumed  by 
Viacom  are  not  an  appropriate  invest¬ 
ment  for  the  F\ind,  unless  the  request¬ 
ed  relief  is  granted,  the  Insurance 
Company  will  be  unable  to  consent  to 
the  proposed  merger  of  Sonderling 
into  Viacom. 

Section  17(d)  of  the  Act  and  Rule 
17d-l  thereunder,  taken  together,  pro¬ 
vide,  in  part,  that  it  is  unlawful  for  an 
affiliated  person  of  a  registered  invest¬ 
ment  company,  acting  as  principal,  to 
effect  any  transaction  in  which  such 
investment  company  is  a  joint  partici¬ 
pant,  without  the  permission  of  the 
Commission.  Rule  17d-l  provides,  in 
part,  that  in  passing  upon  applications 
for  orders  granting  such  permission, 
the  Commission  will  consider  (1) 
whether  the  participation  of  the  in¬ 
vestment  company  in  such  transaction 
on  the  basis  proposed  is  consistent 
with  the  provisions,  policies,  and  pur¬ 
poses  of  the  Act,  and  (2)  the  extent  to 
which  such  participation  is  on  a  basis 
different  from  or  less  advantageous 
than  that  of  other  participants. 

Applicants  submit  that  the  policies 
of  the  Fund  specify  that  the  principal 
investments  of  the  Fund  will  be  long¬ 
term  obligations  and.  occasionally, 
preferred  stocks,  purchased  directly 
from  issuers,  which  obligations  or  pre¬ 
ferred  stocks  have  equity  features 
such  as  accompanying  shares  of 
common  stock,  rights  to  acquire 
common  stock,  or  rights  to  convert 
into  common  stock.  According  to  the 
application,  the  Sonderling  Notes  have 
never  had,  and  upon  assumption  by 
Viacom  will  not  have,  any  accompany¬ 
ing  equity  features,  and  would  not  be 
within  the  investment  policies  of  the 
Fund.  The  application  further  states 
that  the  assumption  of  the  Sonderling 
Notes  does  not  involve  a  new  invest¬ 
ment  by  the  Insurance  Company,  and 
that  the  Fund  does  not  hold  any  Son¬ 
derling  Notes  which  could  be  assumed 
by  Viacoui  pursuant  to  the  proposed 
merger  agreement.  According  to  the 


application,  in  the  judgment  of  the  In¬ 
surance  Company,  the  Sonderling 
Notes  to  be  assumed  by  Viacom  con¬ 
tinue  to  be  an  attractive  investment, 
and  it  would  like  to  consent  to  the  pro¬ 
posed  merger  and  the  concomitant  as¬ 
sumption  of  the  Sonderling  Notes  by 
Viacom.  In  addition,  the  application 
states  that  at  a  meeting  held  on  Janu¬ 
ary  18.  1979,  the  Fund’s  Board  of  Di¬ 
rectors  adopted  a  resolution  consent¬ 
ing  to  the  assumption  of  the  Sonder¬ 
ling  Notes  by  Viacom. 

Applicants  state  that  the  Covertible 
Viacom  Notes  held  by  the  Fund  and 
the  Insurance  Company  will  be  subor¬ 
dinate  to  the  Sonderling  Notes  to  be 
assumed  by  Viacom.  The  application 
states,  however,  that,  in  the  opinion  of 
the  Insurance  Company,  if  it  does  not 
consent  to  the  proposed  merger  and 
the  concomitant  assumption  of  the 
Sonderling  Notes  by  Viacom.  Viacom 
would  cause  the  prepayment  of  the 
Sonderling  Notes,  and  issue  new  senior 
debt  in  an  amount  similar  to  the 
amount  of  the  Sonderling  Notes  re¬ 
tired.  Applicants  state  that  such  new 
senior  debt  would  be  senior  to  the 
Convertible  Viacom  Notes,  and  that, 
due  to  changes  in  interest  rates,  such 
new  senior  debt  could  be  on  terms  less 
favorable  to  Viacom  than  the  Sonderl¬ 
ing  Notes. 

Applicants  state  that  when  the 
Jointly-Held  Viacom  Notes  were  pur¬ 
chased  in  1972,  the  Insurance  Compa¬ 
ny  did  not  anticipate  the  proposed 
merger  and  the  resulting  assumption 
of  the  Sonderling  Notes  by  Viacom, 
and  that  the  purchase  of  the  Jointly- 
Held  Viacom  Notes,  the  pror>osed 
merger  and  the  assumption  of  the 
Sonderling  Notes  by  Viacom,  are  inde¬ 
pendent  transactions,  except  to  the 
extent  that  the  Insjirance  Company 
established  relationships  with  Viacom 
when  it  purchased  the  Jointly-Held 
Notes,  and  with  Sonderling  in  1968, 
when  it  purchased  the  Sonderling 
Notes. 

Applicants  submit  that  the  continu¬ 
ing  investment  by  the  Insurance  Com¬ 
pany  in  the  Sonderling  Notes  to  be  as¬ 
sumed  by  Viacom  would  not  be  less  ad¬ 
vantageous  to  the  PHind  than  to  the 
Insurance  Company  and  would  be  con¬ 
sistent  with  the  provisions,  policies 
and  purposes  of  the  Act.  According  to 
the  application,  the  Sonderling  Notes 
to  be  assumed  by  Viacom  would  be 
contrary  to  the  Fund’s  stated  invest¬ 
ment  policy,  and  the  Insurance  Com¬ 
pany  states  that  it  would  be  disadvan¬ 
taged  if  it  is  not  permitted  to  consent 
to  the  merger  and  the  resulting 
asumption  by  Viacom  of  the  Sonderl¬ 
ing  Notes.  Applicants  state  that  the 
purpose  of  the  application  is  to  avoid 
the  disadvantage  to  the  Insurance 
Company  which  might  occur  if  the  re¬ 
quested  relief  is  not  granted. 
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Applicants  state  that:  (1)  They  are 
not  at  this  time  seeking  an  order  re¬ 
specting  any  subsequent  sale  or  con¬ 
version  of  the  Jointly-Held  Viacom 
Notes  by  the  Insurance  Company  or 
the  Fund;  (2)  under  the  terms  of  the 
Order,  if  either  the  Insurance  Compa¬ 
ny  or  the  Fund  is  to  exercise  its  con¬ 
version  rights  with  respect  to  the  Con¬ 
vertible  Viacom  Notes,  both  must  ex¬ 
ercise  such  rights  at  the  same  time 
and  in  the  same  amount;  and  (3)  under 
the  terms  of  the  Order,  if  the  Jointly- 
Held  Viacom  Notes  are  to  be  sold  or 
disposed  of,  such  sale  or  disposition 
must  be  made  by  the  Fund  and  the  In¬ 
surance  Company  at  the  same  time,  in 
the  same  amount  and  at  the  same  unit 
consideration.  The  application  states 
that  the  Order  prevents  conversion  of 
the  Convertible  Viacom  Notes  into 
Viacom  common  shares  at  a  time 
when  the  Insurance  Company  holds 
securities  of  Viacom  not  in  all  respects 
identical  to  the  securities  of  Viacom 
held  by  the  Fund. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
March  15,  1979,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request 
for  a  hearing  on  the  matter  accompa¬ 
nied  by  a  statement  as  to  the  nature  of 
his  interest,  the  reason  for  such  re¬ 
quest,  and  the  issues,  if  any,  of  fact  or 
law  proposed  to  be  controverted,  or  he 
may  request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed;  Secretary,  Securi¬ 
ties  and  Exchange  Commission,  Wash¬ 
ington,  D.C.  20549.  A  copy  of  such  re¬ 
quest  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request. 
As  provided  by  Rule  0-5  of  the  rules 
and  regulations  promulgated  under 
the  Act.  an  order  disposing  of  the  ap¬ 
plication  will  be  issued  as  of  course  fol¬ 
lowing  said  date  unless  the  Commis¬ 
sion  thereafter  orders  a  hearing  upon 
request  or  upon  the  Commission’s  own 
motion.  Persons  who  request  a  hear¬ 
ing.  or  advice  as  to  whether  a  hearing 
is  ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant 
to  delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

(PR  Doc.  79-6234  Filed  3-1-79;  8:45  am) 


[8010-01-M] 

[Release  No.  20932;  70-62591 

MIDDLE  SOUTH  ENERGY,  INC. 

Proposal  To  Privately  Place  First  Mortgage 
Bonds  With  a  Group  of  Institutional  Inves¬ 
tors 

February  23.  1979. 
Notice  is  hereby  given  that  Middle 
South  Energy.  Inc.  (“MSE”),  225  Bar- 
onne  Street.  New  Orleans.  Louisiana 
70112,  a  wholly  owned  subsidiary  of 
Middle  South  Utilities,  Inc.  ("MSU”). 
a  registered  holding  company,  has 
filed  an  application-declaration  with 
this  Commission  pursuant  to  the 
Public  Utility  Holding  Company  Act 
of  1935  (“Act”),  designating  Sections 
6(a)  and  7  of  the  Act  and  Rule  50(a)(5) 
promulgated  thereunder  as  applicable 
to  the  proposed  transaction.  All  inter¬ 
ested  persons  are  referred  to  the  appli¬ 
cation-declaration,  which  is  summa¬ 
rized  below  for  a  complete  statement 
of  the  proposed  transaction. 

MSE  was  incorporated  on  February 
11,  1974  under  the  laws  of  the  State  of 
Arkansas  to  own  and  finance  certain 
future  generating  capacity  of  the 
Middle  South  System.  In  addition  to 
OTiTiing  all  the  common  stock  of  MSE, 
MSU  owns  all  of  the  outstanding 
common  stock  of  Arkansas  Power  & 
Light  Company.  Arkansas-Missouri 
Power  Company,  Louisiana  Power  & 
Lights  Company.  Mississippi  Power  & 
Light  Company  (“MP&L”)  and  New 
Orleans  Public  Service  Inc.  (collective¬ 
ly,  the  “System  Companies”).  The 
System  Companies  generate,  transmit 
and  distribute  electric  energy  and 
power  in  the  States  of  Arkansas,  Lou¬ 
isiana.  Mississippi  and  Missouri. 

MSE's  only  activity  to  date  has  been 
the  acquisition,  financing  and  con¬ 
struction  of  the  Grand  Gulf  Nuclear 
Electric  Station  (“Grand  Gulf  Plant”), 
a  two-unit,  nuclear-fueled  electric  gen¬ 
erating  station  being  constructed  on 
the  east  bank  of  the  Mississippi  River 
near  Natchez,  Mississippi.  Each  unit  is 
to  have  a  net  capability  of  1,250MW; 
the  first  unit  is  scheduled  to  be  com¬ 
pleted  in  1981  and  the  second  in  1984. 
It  is  estimated  that  the  total  construc¬ 
tion  costs  of  the  Grand  Gulf  Plant,  ex¬ 
cluding  nuclear  fuel,  will  be  $2,282.6 
million,  of  which  approximately  $1,036 
million  have  been  expended  through 
December  31.  1978. 

MSE  is  negotiating  for  the  sale  of  up 
a  to  10%  undivided  ownership  interest 
in  the  Grand  Gulf  Plant  to  South  Mis¬ 
sissippi  Electric  Power  Association.  If 
consummated,  such  sale  would  result 
in  a  pro  rata  reduction  in  MSE's  share 
of  construction  costs  for  the  Grand 
Gulf  Plant. 

In  June,  1974,  pursuant  to  a  Com¬ 
mission  order  dated  June  4.  1974 
(HCAR  No.  18437);  (1)  MSE  entered 


into  a  Capital  Funds  Agreement  with 
MSU.  a  Sales  Agreement  and  a  Service 
Agreement  with  MP&L,  an  Availabil¬ 
ity  Agreement  with  the  System  Com¬ 
panies  and  a  Bank  Loan  Agreement 
with  Manufacturers  Hanover  Trust 
Company,  as  agent,  and  fourteen  com¬ 
mercial  banks  and;  (2)  MSE  issued  and 
sold  to  MSU  pursuant  to  the  terms  of 
the  Capital  Funds  Agreement  40,000 
shares  of  its  common  stock,  no  par 
value  for  $40  million.  Under  the  Sales 
Agreement  MSE  applied  approximate¬ 
ly  $30,000,000  of  the  proceeds  of  such 
sale  to  the  acquisition  from  MP&L  of 
all  of  its  interest  in  the  Grand  Gulf 
Plant  as  constructed  to  the  date  of 
sale. 

Under  the  Capital  Funds  Agree¬ 
ment.  MSU  agreed  to  supply  or  cause 
to  be  supplied  to  MSE  sufficient  capi¬ 
tal  (i)  to  maintain  MSE’s  equity  at  not 
less  than  35%  of  its  capitalization  and 
(ii)  to  enable  MSE  to  complete  con¬ 
struction  of  the  Grand  Gulf  Plant,  to 
provide  for  MSE's  pre-operating  ex¬ 
penses  and  interest  Charges,  to  permit 
commercial  operation  of  the  Grand 
Gulf  Plant  and  continuation  of  oper¬ 
ation  thereafter,  and  to  enable  MSE  to 
pay  in  full  at  their  stated  maturity  all 
notes  of  MSE  issued  under  the  Bank 
Loan  Agreement  described  below.  As 
of  December  31,  1978,  MSU  had  pur¬ 
chased  272,000  shares  of  the  common 
stock,  no  par  value,  of  MSE  for  the  ag¬ 
gregate  amount  of  $272  million. 

Under  the  Service  Agreement. 
MP&L  agreed  to  design,  construct,  op¬ 
erate  and  maintain  the  Grand  Gulf 
Plant  as  agent  for  MSE.  At  all  times 
since  June,  1974,  MP&L  has  engaged 
in  such  activity  on  behalf  of  MSE. 
Under  the  Availability  Agreement,  (i) 
MSE  agreed  to  complete  the  Grand 
Gulf  Plant,  to  join  in  the  Middle 
South  System  interconnection  agree¬ 
ment  (“System  Agreement”)  on  or 
before  the  completion  of  the  first  unit 
of  the  Grand  Gulf  Plant  and  to  sell  to 
the  parties  to  the  System  Agreement 
power  available  from  the  Grand  Gulf 
Plant  under  the  terms  of  the  System 
Agreement,  and  (ii)  the  System  Com¬ 
panies  agreed  to  pay  to  MSE  such 
amounts  as,  when  added  to  any  other 
amounts  received  by  MSE.  would  at 
least  equal  MSE’s  operating  expenses, 
such  payments  to  commence  on  the 
date  on  which  the  first  unit  of  the 
Grand  Gulf  Plant  is  placed  in  commer¬ 
cial  operation,  but  not  later  than  De¬ 
cember  31,  1982.  Under  the  Bank  Loan 
Agreement,  the  banks  agreed  to  lend 
MSE  up  to  $308.5  million  through  De¬ 
cember  31.  1979,  payable  December  31. 
1982.  Pursuant  to  Commission  orders 
dated  December  10,  1975  and  August 
4,  1976  (HCAR  Nos.  19295  and  19639) 
the  commitment  of  the  banks  was  in¬ 
creased  to  $353.5  million  in  December. 
1975,  and  to  $465  million  in  August. 
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1976  and  additional  banks  were  added 
as  lenders. 

On  June  30,  1977,  pursuant  to  Com¬ 
mission  orders  dated  June  24,  1977 
(HCAR  Nos.  20090  and  20091)  MSE 
entered  into  an  Amended  and  Restat¬ 
ed  Bank  Loan  Agreement  with  Manu¬ 
facturers  Hanover  Trust  Company,  as 
agent,  and  a  group  of  28  banks,  en¬ 
tered  into  a  First  Supplementary  Capi¬ 
tal  Funds  Agreement  and  Assignment. 

Under  the  Amended  and  Restated 
Bank  Loan  Agreement,  the  banks 
agreed  (i)  to  lend  MSE  up  to  $565  mil¬ 
lion,  (ii)  to  permit  MSE  to  repay  and 
reborrow  any  of  such  amounts  at  any 
time,  and  (iii)  to  extend  the  time 
through  which  MSE  could  borrow 
such  amounts  from  December  31,  1979 
to  December  31,  1982.  As  of  December 
31,  1978,  MSE  had  borrowed  $237  mil¬ 
lion  from  the  banks  under  the  Amend¬ 
ed  and  Restated  Bank  Loan  Agree¬ 
ment. 

Concurrently,  MSE,  the  System 
Companies  and  Manufacturers  Han¬ 
over  Trust  Company,  as  agent  for  the 
banks,  entered  into  a  First  Assignment 
of  Availability  Agreement,  Consent 
and  Agreement  whereby  MSE  as¬ 
signed  to  the  agent  for  the  benefit  of 
the  banks  all  of  MSE’s  rights  to  re¬ 
ceive  moneys  from  the  System  Compa¬ 
nies  under  the  June,  1974  Availability 
Agreement  in  respect  of  the  Grand 
Gulf  Plant  and  the  System  Companies 
agreed  that  their  obligations  to  make 
payments  to  MSE  under  the  June, 
1974  Availability  Agreement  were  un¬ 
conditional. 

Also  on  June  30,  1977,  pursuant  to 
Bond  Purchase  Agreements  with  a 
group  of  15  institutional  investors 
MSE  issued  and  sold  $400  million  of  its 
First  Mortgage  Bonds.  9.25%  Series 
due  1989.  These  Bonds  were  secured 
by  (i)  a  Mortgage  and  Deed  of  Trust, 
dated  as  of  June  15,  1977  to  United 
States  Trust  Company  of  New  York 
and  Malcolm  J.  Hood,  as  Trustees,  as 
supplemented  by  a  First  Supplemental 
Indenture,  dated  as  of  June  15.  1977, 
(ii)  a  Second  Supplemental  Capital 
F\inds  Agreement  and  Assignment  by 
and  between  MSE,  MSU  and  the 
Trustees  containing  terms  substantial¬ 
ly  identical  to  the  terms  of  the  First 
Supplementary  Capital  Funds  Agree¬ 
ment  and  Assignment  described  above, 
and  (iii)  a  Second  Assignment  of  Avail¬ 
ability  Agreement,  Consent  and  Agree¬ 
ment  by  and  between  MSE,  the 
System  Companies  and  the  Trustees 
containing  terms  substanially  identical 
to  the  terms  of  the  First  Assignment 
of  Availability  Agreement,  Consent 
and  Agreement  described  above.  The 
proceeds  .of  this  Bond  sale  were  ap¬ 
plied  to  reduce  borrowings  by  MSE 
under  its  Bank  Loan  Agreement. 

MSE  now  proposes  to  issue  and  sell 
not  in  excess  of  $400  million  of  a  new 
series  of  its  First  Mortgage  Bonds 


("Bonds”)  in  a  private  placement 
transaction  with  institutional  inves¬ 
tors  to  be  identified.  It  is  contemplat¬ 
ed  that  $200  million  of  those  bonds 
will  be  issued  in  the  fourth  quarter  of 
1979  and  $200  million  in  the  first  quar¬ 
ter  of  1980.  The  Bonds  will  be  issued 
and  sold  under  a  supplemental  inden¬ 
ture  of  indentures  to  MSE’s  existing 
Mortgage  and  Deed  of  Trust,  as  sup¬ 
plemented  and  will  have  such  other 
terms  and  conditions,  including  inter¬ 
est  rate,  maturity  date  and  redemption 
and  sinking  fund  provisions,  be  se¬ 
cured  by  such  means  and  be  sold  in 
such  manner  and  at  such  price,  as 
shall  be  determined  through  negotia¬ 
tions  with  the  purchasers  and  ap¬ 
proved  by  the  Commission. 

MSE  will  apply  the  net  proceeds 
from  the  issuance  and  sale  of  the 
Bonds  to  the  repayment  of  borrowings 
then  outstanding  under  its  Amended 
and  Restated  Bank  Loan  Agreement. 
Such  borrowings  are  expected  to  total 
approximately  $500  million  by  the  end 
of  1979  and  (assuming  the  issuance 
and  sale  of  $200  million  of  Bonds  in 
1979)  approximately  $384  million  by 
the  end  of  the  first  quarter  of  1980. 
These  amounts  approach  MSE’s  pres¬ 
ent  long-term  bank  borrowing  capacity 
of  $565  million.  If  no  Bonds  are  sold, 
MSE’s  presently  authorized  borrowing 
capacity  under  its  Amended  and  Re¬ 
stated  Bank  Loan  Agreement  would  be 
fully  utilized  in  early  1980  and  MSE 
would  then  be  forced  to  either  arrange 
alternate  sources  of  capital  or  suspend 
construction  of  the  Grand  Gulf  Plant. 
Since  amounts  repaid  under  the 
Amended  and  Restated  Bank  Loan 
Agreement  can  be  reborrowed  at  any 
time  after  being  repaid,  the  Bond  sale 
will  enable  MSE  to  continue  using 
bank  borrowings  under  such  Agree¬ 
ment  to  continue  the  construction  of 
the  Grand  Plant. 

The  sale  of  up  to  a  10%  interest  in 
the  Grand  Gulf  Plant  to  South  Missis¬ 
sippi  Electric  Power  Association 
("SMEPA”)  may  occur  in  mid-1979. 
Following  this  sale,  SMEPA  would 
participate  in  funding  construction  of 
the  Grand  Gulf  Plant,  which  would 
reduce  somewhat  MSE’s  capital  needs. 
However,  it  is  stated  that  the  full  $400 
million  of  bonds  should  be  sold  as  pro¬ 
posed. 

The  terms  and  conditions  of  the 
Bonds  and  the  related  supplemental 
indenture  or  indentures  will  be  sup¬ 
plied  to  the  Commission  by  post-effec¬ 
tive  amendment  in  this  file,  and  such 
securities  will  not  be  issued  and  sold 
until  the  Commission  shall  have  en¬ 
tered  a  supplemental  order  authoriz¬ 
ing  same. 

MSE  states  that  it  is  not  appropriate 
to  offer  these  bonds  for  competitive 
bids  under  Rule  50.  MSE’s  only  prop¬ 
erty  is  still  under  construction,  so  it 
lacks  an  earnings  and  operating  histo¬ 


ry.  It  considers  that  the  complex  fi¬ 
nancing  arrangements  described 
above,  the  large  amounts  of  additional 
capital  and  time  required  before  the 
project  can  be  completed  and  placed  in 
service,  and  the  risks  inherent  therein, 
together  with  the  size  of  the  financ¬ 
ing,  make  negotiated  placement  of  the 
bonds  with  institutional  investors  the 
proper  method  of  raising  this  long 
term  capital. 

For  the  foregoing  reasons  MSE  has 
requested  that  the  Commission  .grant 
it  an  exception  from  the  competitive 
bidding  requirements  of  Rule  50  so 
that  MSE  may  negotiate  with  prospec¬ 
tive  purchasers  for  the  direct  private 
placement  of  the  Bonds.  It  is  stated 
that  such  negotiations  will  provide  the 
parties  with  the  flexibility  required  to 
determine  the  appropriate  terms  for 
the  Bonds  in  light  of  MSE’s  circum¬ 
stances  and  the  needs  of  the  purchas¬ 
ers  and  will  enhance  MSE’s  chances 
for  obtaining  construction  funds  for 
the  Grand  Gulf  Plant  in  accordance 
with  its  desired  schedule. 

Subject  to  obtaining  any  necessary 
regulatory  approval,  MSE  has  retained 
The  First  Boston  Corporation  to  assist 
it  in  structuring  the  proposed  financ¬ 
ing  and  in  identifying  potential  pur¬ 
chasers  of  the  Bonds. 

It  is  stated  that  no  state  or  federal 
commission,  other  than  this  Commis¬ 
sion,  has  jurisdiction  over  the  pro¬ 
posed  transaction.  It  is  further  stated 
that  a  statement  of  the  fees,  commis¬ 
sions  and  expenses  to  be  incurred  in 
connection  with  the  proposed  transac¬ 
tion  will  be  filed  by  amendment. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
March  19,  1979,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stat¬ 
ing  the  nature  of  his  interest,  the  rea¬ 
sons  for  such  request,  and  the  issues 
of  fact  of  law  raised  by  the  filing 
which  he  desires  to  controvert:  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  such  request 
should  be  served  personally  or  by  mail 
upon  the  applicants-declarants  at  the 
above-stated  address,  and  proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should 
be  filed  with  the  request.  At  any  time 
after  said  date,  the  application-decla¬ 
ration.  as  filed  or  as  it  may  be  amend¬ 
ed,  may  be  granted  and  permitted  to 
become  effective  as  provided  in  Rule 
23  of  the  General  Rules  and  Regula¬ 
tions  promulgated  under  the  Act,  or 
the  Commission  may  grant  exemption 
from  such  rules  as  provided  in  Rules 
20(a)  and  100  thereof  or  take  such 
other  action  as  it  may  deem  appropri¬ 
ate.  Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is  or- 
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dered  will  receive  any  notices  or  orders 
issued  in  this  matter,  including  the 
date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

(FR  Doc.  79-6235  Piled  3-1-79;  8:45  am] 


[8010-01 -M] 

(Release  No.  15580;  SR-PKLX-78-12] 

PHILADELPHIA  STOCK  EXCHANGE,  INC. 

Order  Approving  Proposing  Rule  Change 

February  23, 1979. 

On  May  26,  1978,  the  Philadelphia 
Stock  Exchange,  Inc.  (‘  PHLiX"),  17th 
Street  and  Stock  Exchange  Place. 
Philadelphia,  Pennsylvania  19103. 
filed  with  the  Commission,  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934.  15  U.S.C. 
78(sXb)(l)  (the  “Act”)  and  Rule  19b-4 
thereunder,  copies  of  a  proposed  rule 
change  which  amends  PHLX  Rule 
1033  to  provide  an  exception  to  its  pri¬ 
ority  rules  for  spread  and  straddle 
orders.  The  exception  is  applicable 
only  when  a  spread  or  straddle  order 
cannot  be  executed  by  accepting  the 
established  bid  and/or  offer  in  the 
marketplace. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance 
of  the  proposed  rule  change  was  given 
by  publication  of  a  Commission  Re¬ 
lease  (Securities  Exchange  Act  Re¬ 
lease  No.  14871,  June  21,  1978)  and  by 
publication  in  the  Federal  Register 
(43  FR  28875,  July  3.  1978).  All  written 
statements  with  respect  to  the  pro¬ 
posed  rule  change  which  were  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  pro¬ 
posed  rule  change  between  the  Com¬ 
mission  and  any  person  were  consid¬ 
ered  and  (with  the  exception  of  those 
statements  or  communications  which 
may  be  withheld  from  the  public  in  ac¬ 
cordance  with  the  provisions  of  5 
U.S.C,  §552)  were  made  available  to 
the  public  at  the  Commission’s  Public 
Reference  Room. 

The  Commission  finds  that  the  pro¬ 
posed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  ap¬ 
plicable  to  national  securities  ex¬ 
changes.  and  in  particular,  the  re¬ 
quirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is,  approved. 


For  the  Commission,  by  the  Division 
of  Market  Regulations,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

(FR  Doc.  79-6236  Filed  3-1-79;  8:45  am] 


I801C-01-M] 

(Release  No.  15575] 

SPECIAL  STUDY  OF  THE  OPTIONS  MARKETS 

February  22.  1979. 

The  Securities  and  Exchange  Com¬ 
mission  today  announced  a  program 
for  implementing  certain  of  the  rec¬ 
ommendations  made  by  the  Special 
Study  of  the  Options  Markets  (the 
“Options  Study”)  ‘  and  for  terminat¬ 
ing  the  voluntary  moratorium  on  fur¬ 
ther  expansion  of  the  standardized  op¬ 
tions  markets.*  Consistent  with  the 
scheme  of  self-regulation  embodied  in 
the  Securities  Exchange  Act  of  1934 
(the  “Act”),  the  Com.mission  is  asking 
each  self-regulatory  organization  on 
which  standardized  options  presently 
are  traded  or  which  has  proposed  to 
initiate  a  program  for  the  trading  of 
such  options,*  and  the  Options  Clear¬ 
ing  Corporation  (“OCC”),  to  join  with 
the  Commission  in  a  cooperative  effort 
to  implement  many  of  the  Options 
Study's  recommendations,  pursuant  to 
the  plan  and  projected  timetable  set 
forth  in  the  latter  part  of  this  release. 

The  plan  is  based  on  a  determina¬ 
tion  by  the  Commission  that,  before 
further  expansion  of  the  standardized 
options  markets  can  be  permitted,  the 
deficiencies  identified  by  the  Options 
Study  in  the  regulatory  framew-ork 
governing  the  standardized  options 
markets  must  be  corrected  to  insure 
that  those  markets  operate  in  a 
manner  consistent  nvith  the  Act.  The 
plan  also  reflects  the  Commission’s 
conclusion  that  immediate  implemen¬ 
tation  of  a  number  of  the  Options 
Study’s  recommendations  is  necessary 
to  achieve  that  goal.  The  Commi.ssion. 
therefore,  is  requesting  the  self-regu¬ 
latory  organizations  to  continue  to 


'The  Report  of  the  Options  Study  was 
made  publicly  available  on  February  15, 
1979.  See  Securities  Exchange  Act  Release 
No.  15569  (February  15,  1979). 

*See  Securities  Exchange  Act  Release  No. 
13760  (July  18.  1977),  42  FR  38035  (July  26. 
1977);  Securities  Exchange  Act  Release  No. 
14878  (June  22,  1978);  Securities  Exchange 
Act  Release  No.  15026  (August  3.  1978):  and 
Securities  Exchange  Act  Release  No.  15485 
(January  10,  1979). 

•These  are:  the  American  Stock  Ex¬ 
change,  Inc.  (“Amex”);  the  Chicago  Board 
Options  Exchange,  Inconiorated  (“CBOE"); 
the  Midwest  Stock  Exchange,  Incorporated 
(“MSE");  the  National  Association  of  Secu¬ 
rities  Dealers.  Inc.  (“NASD");  the  New  York 
Stock  Exchange,  Inc.  ("NYSE”);  the  Pacific 
Stock  Exchange  Incorporated  (“PSE");  and 
the  Philadelphia  Stock  Exchange,  Inc. 
(“Phlx”). 


honor  the  voluntary  moratorium,  by 
refraining  from  filling  previously  au¬ 
thorized  but  unfilled  options  classes 
and  by  deferring  the  filing  of  propos¬ 
als  that  would  expand  or  materially 
alter  existing  options  trading  pro¬ 
grams.  or  that  would  initiate  new  op¬ 
tions  trading  programs,  until  the  steps 
outlined  in  this  release  for  effectuat¬ 
ing  most  of  the  Options  Study’s  rec¬ 
ommendations  have  been  completed. 

The  plan  set  forth  in  this  release 
specifies  those  actions  the  Commission 
asks  each  self-regulatory  organization 
to  take,  and  certain  actions  the  Com¬ 
mission  itself  will  take,  in  response  to 
the  Options  Study’s  recommendations. 
These  actions  are  grouped  under  three 
main  heading.s:  First,  actions  which 
must  be  addressed  by  the  self-regula¬ 
tory  bodies  and  the  Commission  prior 
to  expansion:  second,  actions  w'hich 
the  Commission  asks  the  self-regula¬ 
tory  organizations  to  consider  and 
report  on  by  the  end  of  the  year;  and 
third,  certain  actions  to  be  taken  by 
the  Commission.  These  actions,  par¬ 
ticularly  those  grouped  under  the  first 
heading,  are  addressed  primarily  to 
the  protection  of  investors,  to  be 
achieved,  in  large  part,  by  self-regula¬ 
tory  rules  concerning  such  matters  as 
improper  sales  practices,  determina¬ 
tions  of  suitability,  misleading  sales 
presentations,  inadequate  training  and 
supervision  of  personnei,  and  internal 
controls  through  recordkeeping,  to¬ 
gether  with  improved  self-regulatory 
surveillance  and  compliance  proce¬ 
dures.  The  plan  contemplates  comple¬ 
tion,  within  six  months,  of  those  ac¬ 
tions  which  the  Commission  believes 
must  be  taken  before  the  moratorium 
can  be  lifted.  If  the  self-regulatory  or¬ 
ganizations  agree  to  take  the  steps 
specified  in  the  plan,  the  Commission 
intends  to  defer  final  action  on  pro¬ 
posed  Securities  Exchange  Act  Rule 
9b-l(T).« 

The  Commi.ssion’s  request  that  the 
self-regulatory  organizations  act 
promptly,  on  a  voluntary  basis,  to  re¬ 
solve  the  regulatory  problems  identi¬ 
fied  by  the  Options  Study  reflects  the 
essential  role  each  of  these  organiza¬ 
tions  must  fulfill  to  maintain  the  in¬ 
tegrity  of  the  standardized  options 
markets.  Indeed,  many  of  the  Options 
Study’s  recommendations  could  not 
have  been  formulated  without  the  as¬ 
sistance  which  the  self-regulatory  or¬ 
ganizations  provided  to  the  Options 
Study  staff  in  the  course  of  its  work. 
The  Commission  is  confident  that, 
through  continued  cooperation  of  this 
kind  and  a  coordinated  effort  by  the 
seif-regulatory  organizations  and  the 
Commission,  the  regulatory  concerns 
which  prompted  the  Commission’s  ini¬ 
tial  request  for  a  voluntary  moratori- 


•  Securities  Exchange  Act  Release  No. 
14056  (October  17,  1977),  42  FR  56706  (Octo¬ 
ber  27.  1977). 
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um— concerns  documented  by  the  find¬ 
ings  of  the  Options  Study— can  be  sub¬ 
stantially  resolved,  and  the  moratori¬ 
um  terminated,  within  the  next  six 
months. 

As  noted  above,  the  Commission  be¬ 
lieves  that  the  options  moratorium 
should  be  terminated  once  the  actions 
specified  in  its  plan  have  been  com¬ 
pleted.  To  achieve  that  goal  within  six 
months,  however,  close  cooperation 
sunong  the  self-regulatory  organiza¬ 
tions  is  essential.  The  Commission's 
resources  are  not  sufficient  to  permit 
it  to  respond  to  separate  and  varying 
self-regulatory  organization  proposals 
to  implement  the  Options  Study  rec¬ 
ommendations  within  that  relatively 
brief  period  of  time.  For  this  reason, 
the  Commission  has  determined  to 
urge  the  self -regulatory  organizations 
to  work  together  to  develop,  wherever 
possible,  uniform  responses  to  each  of 
the  Options  Study’s  recommendations 
within  the  Commission’s  projected 
timetable  for  action  on  each  recom¬ 
mendation.  Only  through  such  uni¬ 
form  and  coordinated  action  will  the 
Commission  be  able  to  complete  action 
on  these  initiatives  and  terminate  the 
moratorium  within  six  months.  If  nec¬ 
essary,  the  Commission  is  prepared  to 
act  on  its  own  initiative  to  implement 
the  recommendations  of  the  Options 
Study.  The  Commission  does  not  be¬ 
lieve,  however,  that  it  could  conclude 
such  action  within  the  time  frame  con¬ 
templated  by  the  plan. 

Successful  completion  of  the  steps 
outlined  in  the  plan  will  permit  the 
Commission  to  begin  considering  pro¬ 
posals  to  expand  existing  options  trad¬ 
ing  programs  and  to  initiate  new  op¬ 
tions  trading  programs.  It  will  also 
enable  the  Commission  to  withdraw  its 
request  that  self-regulatory  organiza¬ 
tions  with  existing  standardized  op¬ 
tions  trading  programs  refrain  from 
filling  previously  authorized  but  un¬ 
filled  options  classes.  The  Commission 
will  not,  however,  be  in  a  position  to 
give  favorable  consideration  to  expan¬ 
sionary  options  proposals  filed  by  any 
self-regulatory  organization  which  has 
failed  to  complete  the  actions  specified 
in  the  plan.  Indeed,  such  a  failure 
could  compel  the  Commission  to  take 
action  to  preclude  any  such  organiza¬ 
tion  from  filling  previously  authorized 
but  unfilled  options  classes,  and  to 
take  such  other  remedial  steps  as  it 
deems  appropriate,* 


*The  timetable  contemplated  by  the  Com¬ 
mission's  plan  is  designed  to  afford  all  self- 
regulatory  organizations  an  opportunity  to 
complete,  within  six  months,  the  steps  re¬ 
quested  of  them  as  a  prerequisite  to  expan¬ 
sion.  The  timetable  also  reflects  the  Com¬ 
mission’s  estimate  of  the  time  within  which 
it  will  be  able  to  respond  to  these  initiatives, 
provided  that  the  proposed  rule  changes 
necessary  to  carry  out  the  Options  Study’s 
recommendations  are  uniform  and  are  pre¬ 
sented  simultaneously  to  the  Commission  as 


Because  the  Options  Study  was  re¬ 
leased  publicly  only  last  week,  the 
Commission  wishes  to  solicit  public 
comment  on  its  contents  and  on  the 
plan  articulated  herein  to  implement 
the  Options  Study’s  recommendations 
and  to  terminate  the  moratorium.  The 
Commission  believes,  however,  that 
the  findings  of  the  Options  Study 
demonstrate  that  immediate  and 
forceful  action  must  be  taken  to  cor¬ 
rect  deficiencies  in  the  existing 
scheme  of  Commission  and  self-regula¬ 
tory  organization  regulation  of  the 
standardized  options  markets.  The 
Commission,  therefore,  is  limiting  to 
30  days  the  comment  period  on  its 
plan  to  implement  the  Options  Study’s 
recommendations.  In  addition,  in 
order  to  proceed  as  expeditiously  as 
possible,  the  Commission  urges  the 
self-regulatory  organizations  to  begin 
immediately,  and  before  the  expira¬ 
tion  of  the  comment  period,  to  take 
the  steps  requested  of  them  under  the 
implementation  plan. 

The  Commission  will  work  closely 
with  the  self-regulatory  organizations 
to  ensure  that  all  steps  outlined  in  the 
plan  are  completed  as  efficiently  and 
expeditiously  as  possible  and  within 
the  time  specified.  In  addition,  al¬ 
though  the  plan  is  addressed  primarily 
to  the  protection  of  retail  customers, 
the  Commission  intends,  during  the 
next  six  months,  to  consider  certain  of 
the  key  options  market  structure 
issues  discussed  in  the  Options  Study 
Report.  The  Conunission  plans  to 
focus  first  on  the  addition  of  new 
standardized  put  options  classes  and 
on  the  question  of  whether  restric¬ 
tions  should  be  placed  on  multiple  or 
“dual”  trading  of  standardized  op¬ 
tions.  The  Commission  invites  further 
public  comment  on  these  issues  to 
assist  it  in  its  deliberations  and  to  fa¬ 
cilitate  their  resolution  by  the  end  of 
the  six-month  period.  The  Commis¬ 
sion  also  intends  to  consider,  in  the 
near  future,  the  proposed  merger  be¬ 
tween  the  Chicago  Board  Options  Ex¬ 
change,  Incorporated,  and  the  Mid¬ 
west  Stock  Exchange,  Inc.,  and  to  an¬ 
nounce  its  decision  on  that  proposal  as 
promptly  as  possible.* 


specified  in  the  plan.  If  the  plan  is  success¬ 
ful,  the  Conunission  expects  to  remove  the 
moratorium  as  to  all  self-regulatory  organi¬ 
zations  at  the  same  time.  Thus,  the  existing 
options  exchanges  could  begin  to  fill  previ¬ 
ously  authorized  but  imfilled  options  classes 
simultaneously  and  the  Commission  would 
be  in  a  position  to  consider  expansionary 
proposals  filed  thereafter  by  any  self-regu¬ 
latory  organization.  The  Commission  wishes 
to  emphasize,  however,  that  if  its  implemen¬ 
tation  plan  does  not  proceed  as  scheduled,  it 
may  be  neceaaary  to  extend  the  moratori¬ 
um.  either  on  a  voluntary  basis  or  by  formal 
Commission  action,  as  to  some  or  all  self- 
regulatory  organieations. 

•See  Pile  Nos.  SR-MSE-7&-30  and  SR- 
CBOE-78-34.  Securities  Exchange  Act  Re¬ 
lease  Nos.  15494  and  15495  (January  12, 
1979),  44  PR  4073  (January  19. 1979). 


To  the  extent  it  is  able  to  do  so, 
given  other  demands  on  its  time  and 
resources,  the  Commission  also  will 
begin  considering,  during  the  next  six 
months,  the  remaining  significant  op¬ 
tions  market  structure  questions  dis¬ 
cussed  in  the  Options  Study  Report, 
to  prepare  for  final  resolution  of  these 
questions  in  the  context  of  specific  ex¬ 
pansionary  proposals  which  may  be 
filed  by  the  self-regulatory  organiza¬ 
tions  after  termination  of  the  morato¬ 
rium.  The  Commission,  however, 
cannot  now  commit  itself  to  a  firm 
timetable  within  which  the  difficult 
issues  posed  by  certain  of  the  propos¬ 
als  that  may  be  filed  can  be  resolved. 

Comments  in  response  to  this  re¬ 
lease  should  be  submitted  in  writing, 
and  in  triplicate,  to  George  A.  Fitzsim¬ 
mons.  Secretary,  Secruities  and  Ex¬ 
change  Commission,  Washington,  D.C. 
20549,  and  should  refer  to  File  No.  S7- 
772.  All  submissions  will  be  made 
available  for  public  inspection  at  the 
Commission’s  Public  Reference  Sec¬ 
tion.  Room  60101,  1100  L  Street.  NW.. 
Washington.  D.C.  Comments  on  the 
Commission’s  plan  and  projected  time¬ 
table  for  implementing  the  Options 
Study’s  recommendations  should  be 
submitted  by  March  26. 1979. 

•  *  •  •  • 

Plan  and  Projected  Timetable  for  Im¬ 
plementing  Certain  Recommenda¬ 
tions  OF  the  Options  Study 

On  the  basis  of  its  review  of  the 
findings  and  recommendations  of  the 
Options  Study  Report,  the  Commis¬ 
sion  has  determined  that  prompt 
action  should  be  taken  by  the  self -reg¬ 
ulatory  organizations  and  the  Commis¬ 
sion  to  ensure  that  the  regulatory  pro¬ 
grams  applicable  to  trading  in  stand¬ 
ardized  options  satisfy  the  objectives 
and  requirements  of  the  Act.  The 
Commission,  threrefore,  asks  the 
NASD,  the  OCC,  and  each  national  se¬ 
cruities  exchange  which  presently 
trades,  or  has  proposed  to  trade, 
standardized  options  to  take  the  fol¬ 
lowing  steps  to  implement  certain  of 
the  Options  Study  recommendations. 

I.  OPTIONS  STUDY  RECOMMENDATIONS 

WHICH  MUST  BE  ADDRESSED  PRIOR  TO 

EXPANSION 

Set  forth  below  are  those  Options 
Study  recommendations  which  the 
Commission  believes  must  be  ad¬ 
dressed  by  the  self-regulatory  organi¬ 
zations  and  the  Commission  before 
further  expansion  of  the  standardized 
options  markets  is  permitted  to  occur. 
In  order  to  effect  certain  of  the 
changes  contemplated  by  these  recom¬ 
mendations.  the  Commission  asks  the 
self-regulatory  organizations  to  file 
with  the  Commission  proposals  to 
amend  their  existing  rules  or  to  adopt 
new  rules.  The  Commission  also 
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quests  the  self-regulatory  organiza¬ 
tions  to  make  certain  improvements  in 
their  surveillance  and  compliance  pro¬ 
cedures.  In  the  case  of  particular  rec¬ 
ommendations  which  the  Commission 
believes  may  take  longer  than  six 
months  to  implement  fully,  notwith¬ 
standing  an  earnest  effort  by  the  self- 
regulatory  organizations,  the  Commis¬ 
sion  asks  the  self-regulatory  organiza¬ 
tions  to  undertake  to  complete  their 
implementation  efforts  by  a  specified 
date.  The  Commission  will  work  close¬ 
ly  with  the  self-regulatory  organiza¬ 
tions  to  assure  that  the  problems  and 
regulatory  deficiencies  identified  by 
the  Options  Study  are  corrected  as 
promptly  as  possible. 

A.  OPTIONS  STUDY  RECOMMENDATIONS 

WHICH  CALL  FOR  SELF-REGULATORY  OR- 

GANZIATION  RULE  CHANGE  PROPOSALS 

The  Commission  asks  the  self-regu¬ 
latory  organizations  to  submit  propos¬ 
als  to  amend  their  existing  rules,  or 
adopt  new  rules,  which  will  implement 
the  Options  Study  recommendations 
listed  below.  In  order  to  realize  the 
Commission’s  objective  of  terminating 
the  voluntary  moratorium  on  expan¬ 
sion  of  the  options  markets  in  six 
months,  it  will  be  necessary  for  the 
self-regulatory  organizations  to  work 
together  to  develop  uniform  rule  pro- 
po.sals  which  will  realize  the  objectives 
of  each  of  these  recommendations:  to 
file  all  uniform  proposals  relating  to  a 
particular  recommendation  at  the 
same  time;  and  to  complete  the  sub¬ 
mission  of  these  proposals  no  later 
than  90  days  from  the  date  of  this  re¬ 
lease.  The  Commission  also  asks  the 
self-regulatory  organizations  to  begin 
filing  their  uniform  proposals  as 
promptly  as  possible  and  to  stagger 
their  filings  throughout  the'nintey- 
day  period  according  to  a  schedule 
agreed  upon  by  all  of  them  and  sub¬ 
mitted  to  the  Commission.  The  Com¬ 
mission  intends  to  complete  its  review 
and  action  on  each  group  of  uniform 
rule  propo.sals  within  90  days  after 
they  are  filed. 

The  Commission  believes  that  uni¬ 
form  self -regulatory  organization  rules 
are  necessary  and  appropriate  in  this 
context  since  most  of  the  problems 
identified  by  the  Options  Study  w'hich 
can  be  corrected  by  self -regulatory  or¬ 
ganization  rule  changes  are  industry¬ 
wide  and  bear  little  or  no  relationship 
to  operational  differences  among  the 
self-regulatory  organizations.^  Uni¬ 
formity  also  will  help  to  reduce  the 
compliance  burdens  on  those  brokers 


’The  Commission  realizes  that  nothing  in 
the  Act  or  the  Commission’s  rules  thereun¬ 
der  requires  self-regulatory  organizations  to 
act  in  this  kind  of  coordinated  manner  in  re¬ 
sponding  to  common  regulatory  needs. 
Without  such  action,  however,  in  this  in¬ 
stance,  it  would  be  impossible  to  adhere  to 
the  six-month  timetable  for  termination  of 
the  options  moratorium. 


and  dealers  which  are  members  of  two 
or  more  self-regulatory  organizations. 
In  addition,  uniform  and  simulta¬ 
neously-filed  rule  change  proposals 
will  reduce  substantially  the  amount 
of  Commission  and  staff  time  required 
to  review'  the  proposals,  and  will 
permit  the  Commission  to  issue  a  con¬ 
solidated  notice  of  the  filing  of.  and  a 
consolidated  order  reflecting  its  action 
on,  all  uniform  self-regulatory  organi¬ 
zation  proposals  to  implement  each 
Options  Study  recommendation.  Uni¬ 
formity  and  simultaneous  filing  of 
these  proposals,  therefore,  will  be  es¬ 
sential  if  the  Commission  is  to  meet  its 
goal  of  completing  action  on  these  pro¬ 
posals  w'ithin'90  days  after  they  are 
filed. 

The  Commission  recognizes  that  the 
self-regulatory  organizations  and  their 
member  firms  may  require  additional 
time  to  comply  with  certain  of  the 
rule  changes  recommended  by  the  Op¬ 
tions  Study  (identified  in  §2  below) 
and.  in  those  instances,  the  Commis¬ 
sion  requests  that  the  self-regulatory 
organizations  file  the  necessary  rule 
changes  within  the  next  90  days,  but 
provide  that  the  rules  shall  be  effec¬ 
tive  as  of  a  specified  future  date 
agreed  upon  by  all  of  them. 

For  the  reasons  discussed  above,  the 
Commission  requests  that  the  self-reg- 
ulatory  orgnaizations  specify  uniform 
effective  dates  for  all  proposals  relat¬ 
ing  to  a  particular  recommendation. 

In  some  instances,  the  Commission 
has  determined  that  the  self-regula¬ 
tory  organizations  should  be  given  the 
opportunity  to  develop  alternative  so¬ 
lutions  to  the  concerns  underlying  the 
Options  Study’s  recommendations. 
With  respect  to  those  recommenda¬ 
tions  (identified  in  §3  belowO,  the 
Commission  asks  that  the  self-regula¬ 
tory  organizations  submit  undertak¬ 
ings  to  develop  appropriate  methods, 
through  rules  or  otherwise,  of  prevent¬ 
ing  the  abuses  identified  by  the  Op¬ 
tions  Study  which  these  recommenda¬ 
tions  address. 

1.  Options  Study  recommendations 
which  the  self-regulatory  organiza¬ 
tions  are  asked  to  implement  by  filing, 
within  the  next  90  days,  uniform  rule 
change  proposals  to  become  effective 
immediately  upon  approval  by  the 
Commission,  a.  The  self-regulatory  or¬ 
ganizations  (“SROs”)  should  amend 
their  options  rules  (i)  to  provide  a 
standard  options  information  form 
which  requires  that,  broker-dealers 
obtain  and  record  sufficient  data,  as 
specified  by  the  rules,  to  support  a 
suitability  determination;  and  (ii)  to 
require  firms  to  adopt  procedures  to 
insure  that  all  the  information  on 
which  account  approval  is  based  is 
properly  recorded  and  reflected  in  the 
firm’s  records.  (Ch,  V,  p,  66).* 


•References  are  to  chapters  and  page 
numbers  of  the  Options  Study  Report 


b.  The  SROs  should  amend  their  op¬ 
tions  account  opening  rules  to  require 
that  (i)  the  management  of  each  firm 
send  to  every  new  options  customer 
for  his  verification  a  copy  of  the  form 
containing  the  customer’s  suitability 
information;  and  (ii)  the  source(s)  of 
customer  suitability  information,  in¬ 
cluding  the  basis  for  any  estimated  fig¬ 
ures,  be  recorded  on  the  customer  in¬ 
formation  forms.  (Ch.  V,  p.  62). 

c.  The  SROs  should  amend  their 
rules  to  require  that  member  firms 
semi-annually  confirm  the  currency  of 
customer  suitability  information.  (Ch. 
V,  p.  69). 

d.  The  SROs  should  adopt  record¬ 
keeping  rules  which  require  that 
member  firms  keep  copies  of  account 
statements,  and  background  and  fi¬ 
nancial  information  for  current  cus¬ 
tomers,  and  maintain  these  records 
both  in  a  readily  accessible  place  at 
the  sales  office  at  which  the  custom¬ 
er’s  account  is  serviced  and  in  readily 
accessible  headquarters  office  loca¬ 
tion.  (Ch.  V.  p.  75). 

e.  The  SROs  should  revise  their  op¬ 
tions  customer  suitability  rules  to  pro¬ 
hibit  a  broker-dealer  from  recommend¬ 
ing  any  opening  options  transaction  to 
a  customer  unless  the  broken-dealer 
has  a  reasonable  basis  for  believing 
the  customer  is  able  to  evaluate  the 
risks  of  the  particular  recommended 
transaction  and  is  financially  able  to 
bear  the  risks  of  the  recommended  po¬ 
sitions.  (Ch.  VI,  p.  55).* 

f.  The  SROs  should  adopt  record¬ 
keeping  rules  which  require  member 
firms  which  have  branch  offices  to 


which  contain  each  recommendation.  The 
text  of  the  Options  Study  Report  preceding 
each  of  the  recommendations  expiains  the 
recommendation  and  the  concerns  underly¬ 
ing  it. 

•The  Options  Study  also  made  the  follow¬ 
ing  related  recommendation: 

The  rules  of  the  SROs  should  be  amended 
to  prohibit  firms  from  recommending  open¬ 
ing  options  transactions  to  any  customer 
who  refuses  to  provide  information,  and  for 
whom  the  firms  do  not  otherwise  have  inde¬ 
pendently  verified  Information  sufficient 
for  the  suitability  determination.  (Ch.  V,  p. 
56-57). 

The  Commission  believes  that,  if  the  self- 
regulatory  organizations  amend  their  suit¬ 
ability  rules  as  recommended  in  paragraph 
e,  above,  those  rules,  together  with  self-reg¬ 
ulatory  organization  guidelines  and  inter¬ 
pretations,  should  be  sufficient  to  prevent 
the  type  of  sales  practice  abuses  which  the 
above-quoted  recommendation  w'as  designed 
to  address.  The  Commission  requests  the 
self-regulatory  organizations  to  consider, 
however,  whether  a  separate  amendment  to 
their  suitability  rules  is  necessary  to  correct 
the  abuses  which  may  result  from  customer 
refusals  to  furnish  suitability  information 
to  member  firms.  The  Commission  also  in¬ 
tends  to  consider  the  need  for  such  a  rule 
and  to  closely  oversee  the  enforcement  and 
effectiveness  of  self-regulatory  organization 
suitability  rules  in  its  continuing  review  of 
the  investor  protections  applicable  to  the 
options  markets. 
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keep  copies  of  customer  complaints, 
customer  suitability  information  and 
customer  account  statements  at  both 
the  branch  office  where  the  account  is 
serviced  and  the  headquarters  office. 
(Ch.  V.  p.  38). 

g.  The  rules  of  the  SROs  should  be 
amended  to  require  that  brokerage 
firms  assign  at  least  one  high  ranking 
person  who  is  qualified  as  a  Registered 
Options  Principal  (“ROP”)  to  per¬ 
form.  or  to  directly  supervise,  home 
office  compliance  procedures  relating 
to  options.  The  rules  should  provide 
that,  absent  a  clear  showing  of  com¬ 
pelling  circumstances,  this  person 
have  no  sales  function,  direct  or  indi¬ 
rect,  relating  to  options  or  otherwise. 
(Ch.  V.  p.  47). 

h.  The  SROs  should  amend  their 
rules;  (i)  To  require  member  firms  to 
notify  SROs  promptly  in  writing  of  all 
internal  disciplinary  actions  against 
employees,  and  (ii)  to  provide  that 
when  a  registered  individual’s  employ¬ 
ment  is  terminated  or  he  resigns  from 
a  member  firm,  the  SRO  shall  retain 
jurisdiction  over  the  individual  for  a 
reasonable  time.  The  SROs  should 
also  vigorously  enforce  member  firm 
compliance  with  the  notification  re¬ 
quirements.  (Ch.  VI.  p.  44). 

i.  The  SROs  should  amend  their 
rules  to  require  (i)  that  whenever  rates 
of  return  in  options  accounts  are  cal¬ 
culated  for  disclosure  to  investors,  all 
relevant  costs  must  be  included  in  the 
computation:  and  (ii)  that  whenever 
annualized  returns  are  used  to  express 
the  profitability  of  an  options  transac¬ 
tion,  all  material  assumptions  in  the 
proce.ss  of  annualizing  must  be  dis¬ 
closed  to  the  investor  and  a  written 
record  of  any  rate  of  return  quoted  to 
a  customer  must  be  kept.  (Ch.  V,  p. 
110). 

j.  The  SROs  should  (i)  develop  uni¬ 
form  standardized  options  worksheet 
forms  which  require  disclosure  of  all 
relevant  costs  and  other  information, 
including  an  appropriate  discussion  of 
the  risks  involved  in  proposed  transac¬ 
tions;  and  (ii)  prohibit  the  use  of  any 
options  worksheets  other  than  the 
new  uniform  formats  and  require  that 
all  items  in  the  new  worksheets  be 
completed  whenever  used.  (Ch.  V,  p. 
130. 

k.  The  SROs  should  require  that 
copies  of  all  options  worksheets  which 
are  shown  or  sent  to  existing  or  pro¬ 
spective  customers,  or  which  are  used 
as  the  basis  for  any  sales  presentation 
to  a  customer,  be  retained  by  member 
firms  for  an  appropriate  time  in  a  sep¬ 
arate  file  in  the  sales  office  with 
which  the  customer  has  an  account. 
(Ch.  V.  p.  132). 

l.  The  SROs  should  amend  their 
rules  to  require  that: 

(i)  Ail  performance  reports  shown, 
given  or  sent  to  customers  by  member 
firms  be  initialed  by  the  firm’s  local 


office  supervisor  to  indicate  a  determi¬ 
nation  by  that  supervisor  that  the  per¬ 
formance  report  fairly  presents  the 
status  of  the  account  or  the  transac¬ 
tions  reported  upon; 

(ii)  Copies  of  all  such  performance 
reports  shown,  given  or  sent  to  cus¬ 
tomers  be  retained  by  member  firms  in 
a  separate  file  at  the  local  sales  office. 
(Ch.  V.  p.  133). 

m.  The  SROs  should  amend  their 
rules  to  require  member  firms  to  adopt 
promptly  a  uniform  method  for  the 
random  allocation  of  exercise  notices 
among  customer  accounts.  (Ch.  V,  p. 
192). 

n.  The  SROs  should  require  member 
firms  to  keep  sufficient  specific  work- 
papers  and  other  documentation  relat¬ 
ing  to  allocations  of  exercise  notices  in 
proper  order  of  time  so  that  a  firm’s 
compliance  with  the  uniform  exercise 
allocation  system  can  be  verified 
promptly  for  an  appropriate  period. 
(Ch.  V,  p.  194). 

o.  The  SROs  should  adopt  rules  (i) 
to  require  all  registered  market 
makers  to  report  to  the  SROs,  prompt¬ 
ly  and  in  w'riting,  all  accounts,  for 
stock  and  options  trading,  in  which 
they  have  an  interest  or  through 
which  they  may  engage  in  trading  ac¬ 
tivities,  and  (ii)  to  prohibit  trading  by 
market  makers  through  accounts 
other  than  those  reported.  (Ch.  IV,  p. 
34). 

p.  The  SROs  should  adopt  rules  re¬ 
quiring  all  registered  options  market 
makers  to  report  to  the  SROs  by  ap¬ 
propriate  means  and  on  a  daily  basis; 
(i)  The  time  that  each  stock  order  for 
the  market  maker’s  account,  or  an  ac¬ 
count  in  which  he  has  an  Interest  was 
transmitted  for  execution;  (ii)  the  type 
and  terms  of  each  order;  (iii)  the  time 
reports  of  any  executions  were  re¬ 
ceived,  and  the  volume  and  prices  of 
those  executions;  and  (iv)  the  opening 
and  closing  stock  positions  for  each  ac¬ 
count  in  which  the  market  maker  has 
an  interest.  (Ch.  IV.  p.  33). 

q.  All  SROs  should  (i)  issue  interpre¬ 
tations  of  their  rules  to  make  clear 
that  frontrunning  by  their  members  is 
inconsistent  with  just  and  equitable 
principles  of  trade  and  (ii)  take 
prompt  disciplinary  action  against 
those  members  who  have  been  found 
to  have  engaged  in  frontrunning.  (Ch. 
III.  p.  64). 

2.  Options  Study  recommendations 
which  the  Commission  asks  the  self- 
regulatory  organizations  to  implement 
by  filing,  within  the  next  90  days,  uni¬ 
form  rule  change  proposals  to  become 
effective  upon  approval  by  the  Com¬ 
mission,  or,  if  additional  time  is 
needed  for  the  self-regulatory  organiza¬ 
tions  or  their  member  firms  to  comply 
with  these  rule  changes,  on  a  future  ef¬ 
fective  date,  no  later  than  the  end  of 
this  year,  mutually  agreed  upon  by  the 
self-regulatory  organizations. 


a.  The  SROs  should  adopt  rules  re¬ 
quiring  the  account  statement  of  each 
options  customer  to  show  (i)  the 
equity  in  the  customer’s  account  with 
all  options  and  other  securities  posi¬ 
tions  marked  to  market;  (ii)  the  profit 
or  loss  in  the  account  for  the  year  to 
the  date  of  the  statement;  and  (iii)  the 
amount  of  margin  loans  outstanding 
as  well  as  commission  charges  applica¬ 
ble  to  each  transaction  and  other  ex¬ 
penses  paid  or  payable  for  the  period 
covered  by  the  account  statement  and 
the  year  to  the  date  of  the  statement. 
(Ch.  V,  p.  85). 

b.  The  SROs  should  adopt  rules  to 
require  that  the  principal  supervisor 
of  any  and  all  offices  accepting  op¬ 
tions  transactions  be  qualified  as  an 
ROP.  (Ch.  V,  p.  35). 

c.  The  SROs  should  amend  their 
rules  to  require  that  each  options  cus¬ 
tomer  over  whose  account  discretion  is 
to  be  exercised  shall  be  provided  with 
a  detailed  written  explanation  of  the 
nature  and  risks  of  the  program  and 
strategies  to  be  employed  in  his  ac¬ 
count.  (Ch.  V.  p.  184). 

d.  The  SROs  should  amend  their 
rules  to  require  that  the  Senior  Regis¬ 
tered  Options  Principal  ("SROP”)  of 
each  brokerage  firm  personally  make 
a  determination  that  each  discretion¬ 
ary  customer  understands  and  can 
bear  the  financial  risks  of  each  options 
trading  program  or  strategy  for  which 
it  is  proposed  that  the  customer  grant 
investment  discretion  to  the  firm  or 
any  of  its  employees;  and  that  the 
SROs  make  and  maintain  a  record  of 
the  basis  for  each  such  determination. 
(Ch.  V,  p.  185). 

e.  The  SROs  should  adopt  rules  re¬ 
quiring  that  the  headquarters  office  of 
each  broker-dealer  accepting  options 
transactions  by  customers  be  in  a  posi¬ 
tion  to  review  each  customer’s  options 
account  on  a  timely  basis  to  determine 
(i)  commissions  as  a  percentage  of  the 
account  equity;  (ii)  realized  and  unrea¬ 
lized  losses  in  the  account  as  a  per¬ 
centage  of  the  customer’s  equity;  (iii) 
unusual  credit  extensions;  and  (iv)  un¬ 
usual  risks  or  unusual  trading  patterns 
in  a  customer’s  account.  (Ch.  V,  p. 
182). 

f.  The  SROs  should  adopt  rules  to 
require  that  the  training  of  registered 
representatives  who  recommend  op¬ 
tions  transactions  to  customers  be  for¬ 
malized  to  include  a  minimum  number 
of  hours  of  approved  classroom  and 
on-the-job  instruction.  (Ch.  V,  p.  13). 

g.  The  SROs  should  establish  and 
maintain  a  central  data  file  to  be  avail¬ 
able  to  and  used  in  common  by  all 
SROs.  containing  all  customer  com¬ 
plaints  received  directly  by  the  SROs 
and  the  disposition  of  such  com¬ 
plaints;  the  SROs  should  amend  their 
rules  to  require  their  member  firms  to 
submit  all  complaints  received  from 
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customers,  and  the  disposition  thereof, 
to  the  central  data  file.  (Ch.  VI.  p.  41). 

3.  The  Options  Study  recommenda¬ 
tions  listed  in  this  category  call  for 
specific  changes  in  self-regulatory  or¬ 
ganization  rules  and  are  designed  to 
curb  the  use,  by  broker-dealers  and 
their  registered  representatives  who 
sell  listed  options  to  public  investors, 
of  the  types  of  misleading  options  sales 
presentations  and  promotional  mate¬ 
rials  which  are  discussed  in  the  text  of 
the  Options  Study  Report  preceding 
each  recommendation.  The  Commis¬ 
sion  believes  that  the  self-regulatory 
organizations  must  act  promptly  to 
correct  the  sales  practice  abuses  iden¬ 
tified  by  the  Study  which  underlie 
these  recommendations,  either  through 
the  adoption  of  the  rule  changes  rec- 
omviended  by  the  Study  or  by  other 
means  which  the  self-regulatory  orga¬ 
nizations  believe  will  best  achieve 
these  goals.  The  Commission,  there¬ 
fore.  asks  the  self-regulatory  organiza¬ 
tions  to  submit,  within  the  next  90 
days,  written  undertakings  detailing 
their  plans  for  addressing  these  abuses, 
together  with  target  dates  by  which 
they  intend  to  complete  their  efforts. 

a.  The  SROs  should  take  steps,  by 
amending  their  rules  or  otherwise,  to 
require  that  registered  representatives 
be  prohibited  from  showing  the  per¬ 
formance  report  of  the  options  ac¬ 
count  of  one  customer  to  other  exist¬ 
ing  or  potential  customers,  unless  com¬ 
posite  figures  which  fairly  present  the 
performance  of  all  that  registered  rep¬ 
resentative’s  customer  options  ac¬ 
counts  during  the  same  period  are 
shown.  (Ch.  V,  p.  133). 

b.  The  SROs  should  take  steps,  by 
amending  their  rules  or  otherwise,  to 
require  that  member  firms  make  avail¬ 
able  for  public  inspection  unequivocal 
and  comprehensive  evidence  to  sup¬ 
port  any  claims  made  on  behalf  of  op¬ 
tions  “programs"  or  the  options  “ex¬ 
pertise"  of  salespersons.  (Ch.  V,  p. 
114). 

c.  The  SROs  should  take  steps,  by 
amending  their  rules  or  otherwise,  to 
require  that  when  member  firms  use 
seminars  to  promote  options,  they 
make  the  following  disclosures  to 
those  attending: 

If  the  “lecturer”  in  the  seminar  is  a 
brokerage  firm  employee  compensated 
in  whole  or  part  by  commissions,  and 
is  using  the  seminar  technique  to  at¬ 
tract  customers,  his  financial  interest 
in  the  acquisition  of  customers  from 
the  audience  should  be  disclosed: 

If  a  “program"  or  “sy.stem”  de¬ 
scribed  in  the  seminar  is  already  in 
use.  the  cumulative  experience  of  the 
program’s  participants  should  be  fully 
disclosed  and  documented,  and  the  au¬ 
dience  should  be  warned  that  past  re¬ 
sults  are  no  measure  of  future  per¬ 
formance: 


If  the  program  is  too  new  to  have  a 
performance  history,  the  audience 
should  be  fully  apprised  of  the  untried 
nature  of  the  program.  (Ch.  V,  pp. 
119-120). 

B.  Options  Study  Recommendations 
Which  Call  for  Improvements  in  the 
Self-Regulatory  Organizations’  Sur- 
veiUance  and  Compliance  Procedures 

The  Options  Study  recommenda¬ 
tions  in  this  category  are  designed  to 
ensure  improvements  in  the  compli¬ 
ance  and  surveillance  procedures  of 
the  self-regulatory  organizations  and 
to  address  deficiencies  found  by  the 
Options  Study.  The  Commission  asks 
that,  within  the  next  90  to  120  days, 
the  self -regulatory  organizations  make 
certain  of  the  recommended  changes 
(identified  in  §  1  below).  To  the  extent 
practicable  and  consistent  with  the 
variations  in  the  surveillance  systems 
employed  by  each  self-regulatory  orga¬ 
nization,  the  Commission  asks  the  self- 
regulatory  organizations  to  work  to¬ 
gether  to  develop  uniform  methods  of 
responding  to  these  recommendations 
of  the  Options  Study.  The  Commis¬ 
sion  asks  the  SROs  to  submit  to  the 
Commission  written  documentation  of 
the  steps  taken  to  implement  these* 
recommendations.  The  Commission 
will  review  the  documentation  sup¬ 
plied  and,  whenever  necessary,  will 
conduct  on-site  inspections  of  the  self- 
regulatory  organizations  to  determine 
whether  the  modifications  fulfill  the 
objectives  of  the  Options  Study’s  rec¬ 
ommendations.  The  Commission  also 
will  work  with  the  self -regulatory  or¬ 
ganizations  to  remedy  promptly  any 
perceived  deficiencies  in  the  changes 
made. 

In  the  case  of  those  recommenda¬ 
tions  for  improved  surveillance  and 
compliance  procedures  which  may  re¬ 
quire  more  than  120  days  to  imple¬ 
ment  (identified  in  §  2  below),  the 
Commission  has  asked  the  self-regula¬ 
tory  organizations  to  submit,  within 
120  days  from  the  date  of  this  release, 
written  undertakings  detailing  their 
plans  for  implementing  these  recom¬ 
mendations  and  to  supply  target  dates 
by  which  they  will  complete  these  ef¬ 
forts.  Wherever  possible,  the  Commis¬ 
sion  has  asked  that  action  on  these 
recommendations  be  completed  within 
the  next  six  months,  but  in  any  event 
no  later  than  the  end  of  this  year. 

1.  Options  Study  recommendations 
which  the  Commission  asks  the  self- 
regulatory  organizations  to  implement 
within  the  next  90  to  120  days  by 
modifying  their  compliance  and  sur¬ 
veillance  procedures. 

a.  The  Amex  should  establish  a  com¬ 
plete  audit  trail  for  each  option  trans¬ 
action  that  takes  place  on  the  Amex 
floor  and  should  submit  a  complete 
report  on  the  results  of  its  “pilot  test” 
of  such  an  audit  trail  within  90  to  120 


days  of  the  date  of  this  release.  (Ch. 
IV.  p.  25) 

b.  The  SROs  should  revise  their  ac¬ 
count  selection  procedures  when  con¬ 
ducting  routine  examinations  to 
ensure  the  use  of  a  statistically  valid 
random  selection  of  accounts  together 
with  an  account  selection  process  de¬ 
signed  to  identify  those  accounts 
which  have  a  higher  probability  of 
being  the  subjects  of  particular  sales 
practice  abuses  than  other  accounts. 
(Ch.  VI.  p.  52). 

c.  In  investigating  complaints,  in¬ 
quiries  or  questionable  activities, 
SROs  should  develop  procedures 
which  assure  timely  independent  ver¬ 
ification  of  evidence,  in  a  manner  sug¬ 
gested  in  Chapter  VI  of  the  Report, 
whenever  such  verification  is  obtain¬ 
able.  (Ch.  VI.  p.  61). 

d.  SROs  should  interview  public  cus¬ 
tomers  regularly,  as  part  of  routine  or 
cause  sales  practice  examinations, 
whenever  such  interviews  would  be 
germane  to  the  resolution  of  factual 
disputes  or  to  ascertain  facts  necessary 
to  determine  whether  there  is  a  rea¬ 
sonable  likelihood  that  an  SROs  rule 
or  provision  of  law  has  been  violated. 
(Ch.  VI.  p.  20). 

e.  The  SROs  should  use  due  dili¬ 
gence  to  ascertain  all  relevant  facts 
before  closing  a  cause  examination  or 
investigation  without  action  and 
should  determine,  and  keep  a  record 
of  the  bases  for  determining,  whether 
there  is  a  reasonable  likelihood  that 
an  SRO  rule  or  provision  of  law  has 
been  violated. 

The  SROs  should  establish  proce¬ 
dures  to  assure  that  interviews  with, 
or  testimony  of,  members,  supervisors, 
salespersons  and  others  is  obtained 
regularly  in  sales  practice  cause  and 
routine  examinations  when  necessary 
to  determine  whether  there  may  have 
been  a  violation  of  the  applicable  laws 
or  rules,  to  verify  information  ob¬ 
tained  from  other  sources,  or  to  re¬ 
solve  disputed  issues  of  fact.  (Ch.  VI, 

p.  62). 

f.  The  SROs  should  routinely  re¬ 
quest  access  to  any  relevant  compli¬ 
ance  information  retained  by  govern¬ 
ment  agencies,  including  the  Commis¬ 
sion.  in  connection  with  routine  or 
cause  .sales  practice  examinations.  (Ch. 
VI.  p.  33). 

g.  The  SROs  should  make  and  retain 
a  written  record  of  each  oral  customer 
complaint,  made  in  person  or  by  tele¬ 
phone,  evaluate  each  such  complaint 
carefully,  and  take  such  complaints 
into  consideration  in  planning  routine 
and  cause  examinations.  (Ch.  VI.  p. 
20). 

h.  The  SROs  should  retain  a  record 
of  the  results  of  each  routine  or  cause 
examination,  setting  forth  reasons 
why  no  action  was  taken  when  appar¬ 
ent  violations  were  detected  or  why 
only  informal  disciplinary  action  was 
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initiated,  and  should  ensure  that  such 
records  are  reviewed  periodically  by 
each  SRO’s  governing  board  or  com¬ 
mittee.  (Ch.  VI,  p.  80). 

i.  The  Amex  should  form  a  special 
committee  of  its  Board  of  Governors 
that  will  review  the  investigation  and 
enforcement  activities  of  the  ex¬ 
change.  The  committee  should  be 
composed  of  floor  and  non-floor  mem¬ 
bers,  exchange  officials  and  a  repre¬ 
sentative  of  the  public.  In  addition  to 
its  general  review,  the  committee 
should  specifically  examine,  at  least 
every  six  months,  every  investigative 
file  in  which  the  investigative  and  en¬ 
forcement  activities  of  the  staff  have 
been  completed. 

Each  investigative  file  should  identi¬ 
fy  the  reasons  that  the  investigation 
was  initiated,  the  steps  that  were 
taken  to  investigate  the  matter,  the 
conclusions  that  were  reached  con¬ 
cerning  each  aspect  of  the  potentially 
violative  conduct,  the  rationale  for 
each  conclusion,  and  full  documenta¬ 
tion  to  support  the  result.  (Ch.  IV,  pp. 
63-64). 

j.  The  SROs  should  adopt  a  policy 
whereby  a  copy  of  each  letter  of  cau¬ 
tion  or  other  document  noting  an  in¬ 
formal  disciplinary  action  against  a 
registered  representative  is  sent  to  the 
current  employer  of  that  registered 
representative  and  to  the  firm  which 
employed  him  at  the  time  of  the  viola¬ 
tion  which  resulted  in  such  action. 
(Ch.  VI.  p.  75). 

k.  The  SROs  should  restrict  infor¬ 
mal  disciplinary  actions  to  those  cases 
involving  minor,  isolated  rule  viola¬ 
tions  that  do  not  involve  injury  to 
public  customers.  (Ch.  VI,  p.  75). 

l.  The  SROs  should  develop  a  pro¬ 
gram  in  which  surprise  attendance  by 
SRO  repre.sentatives  at  seminars  pre¬ 
sented  by  their  member  firms  forms 
part  of  their  overall  inspection  pro¬ 
gram  relating  to  options  sales  prac¬ 
tices.  (Ch.  V,  p.  120). 

m.  CCC  should  implement  the  revi¬ 
sions  in  its  adjustment  procedures  de¬ 
scribed  in  the  Options  Study  Report. 
(Ch.  IV.  p.  43). 

2.  Options  Study  recommendations 
with  respect  to  which  the  Commission 
asks  the  self-regulatory  organizations 
to  submit,  within  120  days  from  the 
date  of  this  release,  undertakings  to 
modify  their  compliance  and  surveil¬ 
lance  procedures  and  target  dates  for 
completion  of  those  efforts. 

a.  The  SROs  should  revise  and 
broaden  their  sales  practice  examina¬ 
tions,  including  their  checklists  and 
guidelines,  to  (i)  assure  that  examiners 
will  review  all  aspects  of  a  firm’s  pro¬ 
cedures  and  dealings  with  the  public, 
including  the  solicitation  of  customers 
and  marketing  of  securities,  (ii)  pro¬ 
vide  that  each  sales  practice  examina¬ 
tion  will  Include  a  thorough  evalua¬ 
tion  of  the  firm’s  internal  compliance 


system,  and  (ili)  provide  for  on-site  In¬ 
spections  of  branch  offices  as  appro¬ 
priate.  (Ch.  VI,  p.  50). 

b.  The  SROs  should  conduct  more 
comprehensive  analyses  of  customer 
account,  including  an  evaluation  of 
the  number  and  type  of  transactions 
in  the  account,  relative  risks,  actual 
and  unrealized  profits  and  losses,  com¬ 
missions,  and  suitability  of  trading 
strategies  for  individual  customers. 
SROs  should  also  develop  and  use 
computerized  systems  to  aid  in  the 
analysis  of  customer  accounts.  (Ch.  VI, 
p.  58). 

c.  The  SROs  should  develop  stand¬ 
ards  for  the  establishment  of  mini¬ 
mum  compliance  programs  for  imple¬ 
mentation  by  each  SRO;  the  programs 
should  provide  industry-wide  objec¬ 
tives  for  the  monitoring,  examination 
and  disciplinary  programs  of  the 
SROs  and  provide  standards  by  which 
the  success  of  the  programs  would  be 
measured.  (Ch.  VI.  p.  84). 

d.  The  SROs  should  revise  the  regis¬ 
tered  representative  “options  qualify¬ 
ing’’  examinations  to  require  a  thor¬ 
ough  knowledge  of  options  and  of  the 
options  exchange  rules  designed  to 
protect  customers.  These  examina¬ 
tions  should  be  readministered  to  all 
options  salespersons,  and  all  examina¬ 
tions  should  be  given  under  controlled 
surroundings  by  independent  examin¬ 
ers.  (Ch.  V.  p.  12). 

e.  The  ROP  qulaifications  examina¬ 
tion  should  be  revised  substantially  to 
test  candidates’  understanding  of  su¬ 
pervisory  requirements  relating  to  op¬ 
tions  as  well  as  their  knowledge  of  op¬ 
tions. 

All  ROPs  should  be  required  to  suc¬ 
cessfully  complete  this  revised  version 
of  the  examination  administered 
under  controlled  conditions.  (Ch.  V,  p. 
31). 

f.  The  SROs  should  devise  a  uniform 
detailed  program  for  supervision  of  op¬ 
tions  trading  within  member  firms 
which  would  establish  minimum  su¬ 
pervisory  standards  and  procedures 
and  which  would  address  the  issues 
raised  in  and  incorporate  the  recom¬ 
mendations  of  Chapter  V  of  the  Op¬ 
tions  Study  Report  among  those 
standards  and  procedures.  (Ch.  V,  p. 
45). 

g.  The  SROs  should  create  a  central 
repository  of  regulatory  information 
about  their  common  members  and  em¬ 
ployees  of  such  members  (in  addition 
to  the  central  complaint  file  described 
at  p.  13,  supra.)  for  shared  used  on  a 
day-to-day  basis.  (Ch.  VI,  p.  30). 

h.  The  SROs  should  develop  stand¬ 
ards  for  minimum  position  and  trans¬ 
action  reporting  rules  and  standard¬ 
ized  inquiry  forms.  (Ch.  IV,  p.  55). 

i.  The  SROs  should  consider,  and 
report  to  the  Commission  their  conclu¬ 
sions,  regarding  the  feasibility  of  iden¬ 
tifying  the  actual  time  that  a  trade  is 


executed  to  supplement  surveillance 
information  that  is  currently  cap¬ 
tured.  (Ch.  rv,  p.  25). 

j.  The  SROs  and  their  member  firms 
should  work  to  establish  an  economi¬ 
cal  method  for  identifying  and  distin¬ 
guishing  member  firm  proprietary  and 
customer  stock  orders  and  transac¬ 
tions.  (Ch.  IV,  p.  36).  The  SROs 
should  report  to  the  Commission  what 
steps  they  intend  to  take  to  implement 
this  recommendation  within  45  days 
from  receipt  of  the  SIAC  report  on  the 
feasibility  and  cost  of  distinguishing 
between  proprietary  and  customer 
trades  in  the  stock  clearing  process, 
and  provide  a  target  date  for  imple¬ 
mentation  of  this  recommendation. 

k.  The  SROs  should  use  the  inte¬ 
grated  surveillance  data  base  that 
they  are  establishing  for  stock  and  op¬ 
tions  trading  to  detect  unlawful  trad¬ 
ing  activities  and  conduct  appropriate 
enforcement  actions  and  to  identify 
patterns  of  stock  and  options  trading 
that  should  be  regulated  or  prohibit¬ 
ed.  ’The  SROs’  suggestions  as  to  prior¬ 
ities  for  these  studies  should  be  sub¬ 
mitted  to  the  Commi.ssion  within  90- 
120  days.  The  SROs  should  regularly 
rcFHsrt  the  results  of  such  studies  as 
they  actually  conduct  to  the  Commis¬ 
sion.  (Ch.  Ill,  p.  58). 

C.  Options  Study  Recommendations 
Which  Require  Joint  Action  by  the 
Commission  and  the  Self-Regulatory 
Organizations 

Several  of  the  Options  Study’s  rec¬ 
ommendations  which  the  Commission 
believes  should  be  implemented  before 
further  expansion  of  the  standardized 
options  markets  is  permitted  call  for 
joint  action  by  the  Commission  and 
the  selfH’egulatory  organizations  to 
assure  that  adequate  surveillance  pro¬ 
grams  are  in  place  at  the  OCC  and 
each  self-regulatory  organization 
which  trades  standardized  options. 
The  Commission’s  Division  of  Market 
Regulation  will  work  closely  with  the 
self-regulatory  organizations  to  assure 
that  these  recommendations,  listed 
below,  are  fully  implemented  within 
the  next  six  months. 

l.  When  conducting  oversight  in¬ 
spections  of  the  options  exchanges, 
the  Commission  should  review  the  sur¬ 
veillance  techniques  that  each  options 
exchange  is  using  to  assure  that  the 
most  effective  techniques  available  are 
being  employed.  (Ch.  IV,  p.  54). 

2.  The  Commission  should  conduct  a 
complete  investigation  of  the  MSE  op¬ 
tions  surveillance  program.  The  in¬ 
spection  should  seek  to  determine 
whether  the  MSE  has  the  ability  to 
enforce  compliance  with  the  Act,  the 
rules  and  regulations  thereunder,  and 
MSE  rules  with  respect  to  options 
trading  on  the  MSE  floor.  Ch.  IV.  p. 
65).“' 


''The  Commission  recognizes  that,  in  the 
event  the  proposed  merger  between  the 
Footnotes  continued  on  next  page 
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3.  The  Commission  should  follow  the 
progress  of  the  Amex  cloi^ely  to  assure 
that  the  exchange  enhances  the  capa¬ 
bilities  of  its  surveillance  system  and 
establishes  a  proper  audit  trail  as 
quickly  as  possible.  The  Commission 
should  receive  a  status  report  from  its 
staff  on  the  progress  of  the  Amex  ini¬ 
tiatives  within  180  days.  (Ch.  IV,  p. 
29). 

4.  The  Phlx  should  provide  the  Com¬ 
mission.  within  90  days  of  the  date  of 
this  release,  with  complete  documen¬ 
tation  regarding  routine  surveillance 
functions  and  investigations  that  the 
exchange  performs  showing  that  the 
Phlx  is  carrying  out  its  statutory  re¬ 
sponsibilities  properly.  (Ch.  IV.  p.  59). 

5.  OCC  should  consider  the  feasibil¬ 
ity  of  imposing  a  surcharge  for  posi¬ 
tion  adjustments  that  firms  effect 
above  a  certain  number  of  contracts. 
The  number  of  adjustments  that  a 
firm  should  be  permitted  without  the 
imposition  of  the  charge  should  be  de¬ 
termined.  giving  full  consideration  to 
the  number  of  contracts  that  the  firm 
regularly  clears.  In  addition.  OCC 
should  consider  the  feasibility  of  re¬ 
quiring  its  member  firms  to  balance 
their  records  to  OCC  records  on  a 
daily  basis.  The  OCC  should  study 
these  issues  and  report  its  conclusions 
and  recommendations  to  the  Commis¬ 
sion  within  90  days.  (Ch.  IV.  pp.  43- 
44). 

II.  Options  Study  recommendations 
which  the  Commission  osfcs  the  self- 
regulatory  organizations  to  undertake 
to  consider.  The  Commission  asks  the 
self -regulatory  organizations  to  submit 
to  the  Commission,  no  later  than  the 
end  of  this  year,  reports  on  the  prog¬ 
ress  of  their  consideration  of  these  rec¬ 
ommendations. 

The  Commission  asks  the  self-regu¬ 
latory  organizations  to  agree  to  consid¬ 
er  the  Options  Study  recommenda¬ 
tions  listed  below,  and  to  submit  to  the 
Commission,  no  later  than  the  end  of 
this  year,  reports  on  the  progress  they 
have  made.  Although  the  Commission 
encourages  the  self-regulatory  organi¬ 
zations  to  begin  considering  these  rec¬ 
ommendations  as  promptly  as  possible, 
the  Commission  does  not  believe  that 
these  recommendations  must  be  imple¬ 
mented.  or  that  the  self-regulatory  or¬ 
ganizations  must  complete  their  con- 


Footnotes  continued  from  last  page 
CBOE  and  the  MSE  is  consummated,  this 
recommendation  may  become  moot  and 
that  it  may  not  be  practicable  for  either  the 
Commission  or  the  MSE  to  expend  the  re¬ 
sources  necessary  to  implement  all  of  the 
Options  Study  recommendations.  The  Com¬ 
mission  also  recognizes  that  resolution  of 
the  questions  presented  by  the  merger  pro¬ 
posal  may  affect  the  steps  to  be  taken  by 
the  CBOE.  as  well  as  by  the  MSE  and  the 
Commi-ssion's  staff,  toward  implementing 
certain  of  the  Options  Study's  recommenda¬ 
tions.  For  this  reason,  the  Commission  in¬ 
tends  to  address  the  merger  proposal  in  the 
near  future. 


sideration  of  them,  before  expansion 
to  the  standardized  options  markets  is 
permitted  to  occur. 

1.  The  SROs  should  amend  their 
rules  in  order  specifically  to  jjermit 
the  award  of  restitution  as  a  discipli¬ 
nary  sanction,  whenever  such  a  sanc¬ 
tion  would  be  appropriate.  (Ch.  VI.  p. 
81). 

2.  OCC  should  review  its  margin  and 
clearing  fund  deposit  rules  regarding 
OCC  members  that  clear  market 
maker  accounts  with  a  view  to  deter¬ 
mining  whether  it  would  be  appropri¬ 
ate  to  increase  their  market  maker 
margin  deposit  requirements  in  order 
that  the  clearing  fund  deposits  of 
OCC  members  that  do  not  clear 
market  maker  accounts  are  not  unrea¬ 
sonably  subject  to  the  risks  of  those 
that  do  clear  these  accounts.  (Ch.  VII. 
p.  31). 

III.  Options  Study  Recommenda¬ 
tions  Which  Require  Action  by  the 
Commission. 

Many  of  the  Options  Study's  recom¬ 
mendations  call  for  action  by  the 
Commission.  The  Commission  intends 
to  implement  immediately  the  recom¬ 
mended  improvements  in  its  self-regu¬ 
latory  organization  inspection  and 
oversight  procedures  and  to  continue 
to  w'ork  with  the  self-regulatory  orga¬ 
nizations  in  their  efforts  to  share  sur¬ 
veillance  and  compliance  information 
and  better  coordinate  their  self -regula¬ 
tory  activities.  The  Commission  also 
intends  to  schedule  the  recommended 
inspection  of  the  NYSE’s  market  sur¬ 
veillance  system  as  promptly  as  possi¬ 
ble.  The  Commission  intends  to  give 
priority  in  the  allocation  of  its  staff 
and  other  resources  during  the  next 
six  months,  however,  to  responding  to 
those  actions  it  has  requested  the  self- 
regulatory  organizations  to  take  and 
to  addressing  certain  of  the  options 
market  structure  issues  discussed  in 
the  Options  Study  Report.  For  this 
reason,  action  on  certain  of  the  Op¬ 
tions  Study  recommendations  listed 
below  (recommendations  5  to  23),  most 
of  which  call  for  Commission  rulemak¬ 
ing  initiatives,  may  be  delayed. 

1.  Commission  inspections  of  the 
Amex  should  emphasize  a  review  of 
case  files  that  are  closed  after  investi¬ 
gation  to  assure  that  Amex  enforce¬ 
ment  responsibilities  are  properly  car¬ 
ried  out.  (Ch.  IV,  p.  54). 

2.  The  Commission  should  closely 
monitor  the  efforts  of  the  SROs  to 
share  surveillance  information  and  co¬ 
ordinate  self -regulatory  activities.  The 
Commission  should  acknowledge  by 
letter  the  formation  of  the  self-regula¬ 
tory  conference  and  suggest  that  the 
use  of  Section  17(d)(2)  of  the  Act  and 
Rule  17d-2  thereunder  to  allocate  sur¬ 
veillance  responsibilities  among  the 
SROs  is  appropriate  and  desirable.  In 
addition,  the  Commission  should  send 
a  representative  to  future  meetings  of 


the  conference.  The  Commission 
should  also  seek  to  coordinate  its  own 
surveillance  operations  with  those  of 
the  SROs.  (Ch.  IV.  p.  53). 

3.  The  Commission  should  conduct  a 
complete  inspection  of  the  NYSE 
market  surveillance  system  to  deter¬ 
mine  whether  the  exchange  has  the 
ability  to  carry  out  the  purposes  of  the 
Act  and  to  comply  and  enforce  compli¬ 
ance  by  its  members  with  the  Act.  the 
rules  and  regulations  thereunder,  and 
NYSE  rules.  Specifically,  the  inspec¬ 
tion  should  consider  whether  the 
NYSE  can  detect,  on  a  daily  basis  and 
for  each  stock  traded  on  the  NYSE, 
trading  practices  that  may  be  incon¬ 
sistent  with  the  Act.  the  rules  and  reg¬ 
ulations  thereunder,  or  exchange 
rules.  The  inspection  should  be  con¬ 
ducted  and  completed  as  expeditiously 
as  possible  and  a  complete  report 
should  be  presented  to  the  Commis¬ 
sion  within  60  days  after  the  comple¬ 
tion  of  the  review. 

In  the  event  that  the  inspection  re¬ 
veals  that  the  NYSE  cannot  fulfill  its 
statutory  responsibilities  on  a  daily 
basis,  the  Commission  should  take  ap¬ 
propriate  remedial  steps  and  should 
specifically  consider  requiring,  by 
Comnassion  rule,  that  the  exchange 
collect  and  maintain  essential  surveil¬ 
lance  information.  (Ch.  IV,  pp.  30-31). 

4.  The  Commission  should  transmit 
for  inclusion  in  the  central  customer 
complaint  file  a  record  of  relevant  in¬ 
formation  about  all  broker-dealer  com¬ 
plaints  it  receives  unless  release  of 
such  information  would  be  contrary  to 
law,  would  have  an  adverse  effect 
upon  a  pending  or  proposed  investiga¬ 
tion,  or  otherwise  would  be  inappropri¬ 
ate.  (Ch.  VI.  p.  42). 

5.  The  Commission  should  adopt  a 
rule  which  requires  SROs  to  notify 
the  Commission  of  all  informal  reme¬ 
dial  actions.  (Ch.  VI.  p.  75). 

6.  The  Commission  should  obtain 
and  review  all  instances  of  option  and 
stock  trading  which  are  or  have  been 
the  subject  of  informal  or  formal  in¬ 
vestigations  by  the  SROs.  The  Com¬ 
mission  should  review  this  data  with  a 
view  toward  proposing  antimanipula- 
tive  options  and  stock  trading  rules, 
where  appropriate.  (Ch.  Ill,  p.  58). 

7.  The  Commission  should  adopt  a 
special  registration  form  under  the  Se¬ 
curities  Act  of  1933  for  OCC  which 
would  not  require  OCC  to  describe  in¬ 
formation  about  options  trading  and 
should  exercise  its  authority  under 
the  Exchange  Act  to  require  that  a 
disclosure  document  filed  under  the 
Exchange  Act  describing  options,  their 
risks  and  the  mechanics  of  options 
trading  be  prepared  by  OCC  and  be 
delivered  by  broker-dealers  to  each  op¬ 
tions  customer  at  or  prior  to  the  time 
the  customer  opens  an  options  ac¬ 
count.  (Ch.  V.  p.  92) 
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8.  The  Commission  should  consider 
recommending  to  the  Federal  Reserve 
Board  that  the  clearing  firms  for 
market  makers  be  permitted  to  fi¬ 
nance  positions  in  a  stock  underlying  a 
market  maker’s  options  position  on  a 
good  faith  basis  provided  the  market 
maker’s  specialty  account  contains 
only  those  shares  necessary  to  hedge 
an  options  position,  as  determined  in 
accordance  with  an  appropriate  op¬ 
tions  pricing  formula.  (Ch.  VII,  p.  75). 

9.  The  SROs  should  revise  their 
rules  to  restrict  the  ability  of  options 
market  makers  to  obtain  specialist 
stock  credit  to  stock  underlying  no 
more  than  20  options  classes,  without 
specific  exchange  approval.  (Ch.  VII, 
p.  77).“ 

10.  ’The  Commission  should  consider 
revising  its  net  capital  rule  to  establish 
requirements  for  upstairs  dealers  that 
take  into  consideration  the  effects  on 
risk  of  spreading  strategies  in  listed 
options  and  the  existence  of  a  second¬ 
ary  market  in  options.  (Ch.  VII,  p.  58). 

11.  The  Commission  should  consider 
revising  its  net  capital  rule  to  require 
market  makers  that  do  not  carry  cus¬ 
tomer  accounts  or  clear  transactions 
to  maintain  a  minimum  equity  of 
$5,000.  (Ch.  VII,  p.  46). 

12.  The  Commission  should  consider 
revising  its  net  capital  rule  to  increase 
the  deduction  in  computing  net  capital 
for  near  or  at-the-money  options  by 
providing  the  deductions  for  short  op¬ 
tions  positions  in  market  maker  ac¬ 
counts  be  equal  to  the  greater  of  (1)  75 
percent  of  the  premium  value,  (ii)  $75, 
or  (iii)  5  percent  of  the  market  value 
of  the  underlying  stock  reduced  by  the 
amount  by  which  the  exercise  price  of 
the  options  varies  from  the  current 
market  price  for  the  stock.  (Ch.  VII,  p. 
40). 

13.  The  Commission  should  consider 
revising  its  net  capital  rule  to  require 
an  additional  charge  in  an  OCC  mem¬ 
ber’s  computation  of  its  net  capital  for 
any  net  long  or  net  short  options  posi¬ 
tions  in  all  market  maker  accounts 
guaranteed  by  the  OCC  member 
which  are  in  excess  of  10  percent  of 
the  open  interest  in  the  options  class. 
This  deduction  should  be  equal  to  an 
additional  50  percent  of  the  charge 
otherwise  required  for  each  series  in 
that  options  class.  (Ch.  VII,  p.  37). 

14.  The  Commission  should  consider 
revising  its  net  capital  rule  to  limit  the 


“The  Commission  will  consider  the  need 
for  adoption  of  this  Options  Study  recom¬ 
mendation  or  some  other  form  of  restric¬ 
tions  on  the  use  of  exempt  credit  by  options 
market  makers  in  connection  with  its  con¬ 
tinuing  review  of  specialist  stock  credit.  Spe¬ 
cifically.  the  Commission  intends  to  consid¬ 
er  whether,  and  to  what  extent,  specialist 
stock  credit  should  continue  to  be  made 
available  to  various  types  of  stock  and  op¬ 
tions  market  makers  in  light  of  their  market 
making  obiigations  and  their  contributions 
to  the  maintenance  of  fair  and  orderly  mar¬ 
kets. 


net  capital  deduction  for  market 
maker  options  conversion,  reverse  con¬ 
version  or  equivalent  conversion  posi¬ 
tions  to  the  maximum  possible  loss  on 
these  positions  provided  that  in  both 
cases  the  off-setting  put  and  call  op¬ 
tions  have  the  same  exercise  price  and 
expiration  date  and  are  traded  on  an 
exchange.  (Ch.  VII,  p.  52). 

15.  The  Commission  should  consider 
revising  its  net  capital  rule  to  permit  a 
market  maker  clearing  firm  one  busi¬ 
ness  day  to  obtain  additional  capital  or 
market  maker  equity  before  meeting 
the  net  capital  deductions  arising  out 
of  its  market  maker  clearing  business. 
(Ch.  VII,  p.  49). 

16.  The  Commission  should  consider 
revising  its  net  capital  rule  so  that  the 
capital  required  for  all  of  the  positions 
in  an  account  in  which  a  clearing  firm, 
its  officers,  partners,  directors  or  em¬ 
ployees  maintain  a  financial  interest 
are  increased.  This  may  be  accom¬ 
plished  by  requiring  that  such  ac¬ 
counts  meet  the  same  financial  re¬ 
quirements  that  are  applicable  to  up¬ 
stairs  dealer  firms.  (Ch.  VII,  p.  48). 

17.  The  Commission  should  consider 
revising  its  net  capital  rule  to  reduce 
the  permissible  amounts  of  gross  de¬ 
ductions  to  net  capital  resulting  from 
the  options  and  st<^k  positions  carried 
by  a  clearing  firm  for  market  makers. 
(Ch.  VII,  pp.  41-42). 

18.  The  Commission  should  issue  an 
interpretive  release  or  initiate  rule- 
making  proceedings  specifically  to 
clarify  that  inter-market  manipulative 
trading  activity  involving  options  and 
their  underlying  securities  may  violate 
Section  9.  (Ch.  Ill,  p.  54). 

19.  The  Commis.sion  should  under¬ 
take  a  complete  review  of  the  position 
limit  rules  of  the  options  exchanges. 
This  review  should  include:  (1)  the 
possibility  of  eliminating  position  limit 
rules;  (2)  the  feasibility  of  relaxing  po¬ 
sition  limit  rules  (a)  for  all  market 
participants,  (b)  for  accounts  which 
hold  fully  paid,  freely  transferable  se¬ 
curities  or  (c)  for  “hedged”  positions; 
and  (3)  whether  exceptions  from  the 
rules  should  be  granted  to  options  spe¬ 
cialists  and.  if  so.  under  what  circum¬ 
stances.  (Ch.  III.  p.  68). 

20.  The  Commission  should  begin  to 
study  the  most  appropriate  means  of 
establishing  a  uniform  method  of 
identifying  stock  and  option  customers 
on  a  routine,  automated  basis.  The 
Commission  should  review  the  NYSE 
and  SIAC  Report  on  this  subject  and 
should  determine  the  steps  that 
should  be  taken  to  establish  a  uniform 
account  identification  system  in  light 
of  the  Report.  (Ch.  IV,  p.  39). 

21.  The  Commission  should  consider 
the  elimination  of  the  restricted  op¬ 
tions  rules  as  soon  as  the  overall  effec¬ 
tiveness  of  the  Options  Study’s  suit¬ 
ability  recommendations  can  be  evalu¬ 
ated.  (Ch.  III.  p.  71). 


22.  The  Commission  should  adopt, 
where  feasible,  rules  to  govern  SECO 
broker-deailers  [regarding  minimum 
position  and  transaction  reporting 
rules  and  standardized  inquiry  forms] 
which  are  parallel  to  self-regulatory 
organization  rules.  (Ch.  IV,  p.  55). 

23.  In  the  event  that  the  SROs  do 
not  devise  a  method  for  easily  identi¬ 
fying  member  firm  proprietary  and 
customer  trading,  the  Commission 
should  consider  whether  it  is  appropri¬ 
ate  to  require  that  they  do  so  by  Com¬ 
mission  rule.  (Ch.  IV,  p.  36). 

By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 

(FR  Doc.  79-6237  Piled  3-1-79;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Application  No.  04/04-5148] 

FEYCA  INVESTMENT  COMPANY 

Application  for  o  Liconso  To  Operate  at  o 
Small  Butinett  Investment  Company 

An  application  for  a  license  to  oper¬ 
ate  as  a  small  business  investment 
company  under  Section  301(d)  of  the 
Small  Business  Investment  Act  of 
1958,  as  amended  (Act)  (15  U.S.C.  661 
et  seq. )  has  been  filed  by  Feyca  Invest¬ 
ment  Company  (applicant)  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  13  CFR  107.102  (1978). 

The  officers,  directors  and  stock¬ 
holders  are  as  follows: 

Jose  L.  Machado,  2030  Country  Club  Prado, 
Coral  Gables,  Florida  33134;  Chairman  of 
the  Board,  Director  and  45  Percent  Stock¬ 
holder, 

Felipe  deDiego,  1841  S.W.  92nd  Place, 
Miami,  Florida  33165;  President,  Director 
and  5  Percent  Stockholder. 

Enrique  Hector  Lapadula,  9121  S.W.  21st 
Street,  Miami,  Florida  33165;  Secretary, 
Treasurer,  Director  and  5  Percent  Stock¬ 
holder, 

Carlos  J.  Rojas,  17843  S.W.  77  Court.  Miami, 
Florida  33157,  Vice  Chairman,  Director 
and  45  Percent  Stockholder. 

The  applicant,  a  Florida  corporation, 
will  maintain  an  office  at  2320  West 
Flagler  Street,  Miami,  Florida  33135 
and  will  begin  operations  with 
$305,000  of  paid-in  capital  and  paid-in 
surplus. 

The  applicant  will  operate  within 
the  investment  policies  of  107.101(c)  of 
the  regulations.  The  applicant  antici¬ 
pates  being  both  equity  and  loan  ori¬ 
ented  in  its  investment  decisions  and 
policy.  The  applicant  intends  to  ini¬ 
tially  work  with  individuals  who  are 
considered  socially  and/or  economical¬ 
ly  disadvantaged  oriented  toward  cos- 
trucition,  contracting  and  develop¬ 
ment  of  various  types  of  building. 
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As  a  small  business  investment  com¬ 
pany  under  Section  301(d)  of  the  Act. 
the  applicant  has  been  organized  and 
chartered  solely  for  the  purpose  of 
performing  the  functions  and  conduct¬ 
ing  the  activities  contemplated  under 
the  Act.  as  amended,  from  time  to 
time,  and  will  provide  assistance  solely 
to  small  business  concerns  which  will 
contribute  to  a  well-balanced  national 
economy  by  facilitating  ownership  in 
such  concerns  by  persons  whose  par¬ 
ticipation  in  the  free  enterprise  system 
is  hampered  because  of  social  or  eco¬ 
nomic  disadvantages. 

Matters  involved  in  SBA’s  considera¬ 
tion  of  the  applicant  include  the  gen¬ 
eral  business  reputation  and  character 
of  the  proposed  owners  and  manage¬ 
ment  and  the  probability  of  successful 
operations  of  the  applicant  under  this 
management,  including  adequate  prof¬ 
itability  and  financial  soundness,  in 
accordance  with  the  Act  and  SBA 
Rules  and  Regulations. 

Any  person  may,  not  later  than  15 
days  from  the  date  of  publication  of 
this  notice,  submit  to  SBA  written 
comments  on  the  proposed  applicant. 
Any  such  communication  should  be 
addres.sed  to  the  Deputy  A^ociate  Ad¬ 
ministrator  for  Investment,  1441  L 
Street,  N.W.,  Washington,  D.C.  20416. 

A  copy  of  this  notice  shall  be  pub¬ 
lished  in  a  newspaper  of  general  circu¬ 
lation  in  Miami,  Florida. 

(Catalog  of  Federal  Domestic  As.sLstance 
Program  No.  59.011,  Small  Business  Invest¬ 
ment  Companies.) 

Dated:  February  23,  1979. 

Peter  F.  McNeish, 
Deputy  Associate  Administrator 
for  Investment. 

CFR  Doc.  79-6245  Piled  3-1-79;  8:45  am] 


[4810-31-Ml 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco,  and  Firearms 

GRANTING  OF  RELIEF  PURSUANT  TO  SECTION 
925(c),  TITLE  18,  UNITED  STATES  CODE 

Notice  is  hereby  given  that  pursuant 
to  18  U.S.C.  Section  925(c).  the  follow¬ 
ing  named  persons  have  been  granted 
relief  from  disabilities  imposed  by  Fed¬ 
eral  laws  with  respect  to  the  acquisi¬ 
tion,  transfer,  receipt,  shipment,  or 
possession  of  firearms  incurred  by 
reason  of  their  convictions  of  crimes 
punishable  by  imprisonment  for  a 
term  exceeding  one  year. 

It  has  been  established  to  my  satis¬ 
faction  that  the  circumstances  regard¬ 
ing  the  convictions  of  each  applicant's 
record  and  reputation  are  such  that 
the  applicants  will  not  be  likely  to  act 
in  a  manner  dangerous  to  public 
safety,  and  that  the  granting  of  the 
relief  will  not  be  contrary  to  the 
public  interest. 


Adam.  Eugene  A..  4245  5th  Avenue, 
South.  Lake  Charles.  Louisiana,  con¬ 
victed  on  October  16,  1967,  in  the 
Ninth  Judicial  District  Court.  Rapides 
Parish,  Alexandria,  Louisiana. 

Archer,  William  P..  3846  Carole 
Drive.  Doraville,  Georgia,  convicted  on 
May  28,  1951,  in  the  United  States  Dis¬ 
trict  Court  for  the  Northern  District 
of  Georgia,  Atlanta  Division. 

Beams.  Irving  J.,  RFD  Box  101,  Un¬ 
derhill,  Vermont,  convicted  on  May  31. 
1973,  in  the  District  Court  of  Vermont. 
Circuit  #2,  Burlington.  Vermont. 

Boggs.  George  W.,  Box  541.  Clark 
Hill.  Olive  Hill.  Kentucky,  convicted 
on  October  6.  1954,  in  the  Common 
Pleas  Court  of  Richland  County,  Ohio. 

Borup,  John  D.,  3414  93rd  Street. 
Sturtevant.  Wisconsin,  convicted  on 
August  6.  1965,  in  the  County  Court  of 
Racine  County,  Wisconsin. 

Brown,  Doffs  N.,  Route  2.  Box. 38. 
Ponce  de  Leon,  Florida,  convicted  on 
October  10,  1958,  in  the  United  States 
District  Court,  Northern  District  of 
Florida. 

Brown.  Earl  M..  801  Airport  Heights 
Road,  Anchorage.  Alaska,  convicted  on 
March  10.  1977,  in  the  United  States 
Court  for  the  Southern  District  of  In¬ 
diana,  Indianapolis  Division. 

Brown,  Morris  E..  1907  Burrell 

Street.  NW.,  Roanoke.  Virginia,  con¬ 
victed  on  April  14,  1958,  in  the  Hus¬ 
tings  Court  (now  Circuit  Court)  of  the 
City  of  Roanoke.  Virginia. 

Brown,  Scott  N.,  401  Crewdson, 
Chattanooga.  Tennessee,  convicted  on 
September  25.  1964.  in  the  United 
States  District  Court.  Eastern  District, 
Tennessee,  and  on  January  18,  1965. 
and  on  February  4.  1965,  in  the  Crimi¬ 
nal  Court,  Hamilton  County,  Tennes¬ 
see. 

Brumley,  George  I.,  525  N.  Meridian. 
Wichita,  Kansas,  convicted  on  Novem¬ 
ber  27,  1944,  in  the  United  States  Dis¬ 
trict  Court,  East  St.  Louis,  IllinoLs. 

Bush.  Claude  IL,  E.  1014  Sanson, 
Spokane.  Washington,  convicted  on 
April  24,  1964,  in  the  Superior  Court 
of  the  State  of  Washington  in  and  for 
Pierce  County. 

Calzon,  Nelson.  2324  Winterwood 
Boulevard,  Las  Vegas,  Nevada,  convict¬ 
ed  on  June  21,  1954,  in  the  Criminal 
Court,  Hillsborough  County,  Tampa, 
Florida. 

Cantrell.  Perry  W.,  1037  Sugar  Loaf 
Lane,  Anniston.  Alabama,  convicted  on 
June  25.  1975,  in  the  Alabama  State 
Circuit  Court.  Anniston.  Alabaima. 

Cipolla,  James  P..  153  Massachusetts 
Avenue,  N.  Andover.  Maine,  convicted 
on  December  20.  1972,  in  the  Superior 
Court.  Criminal  Docket.  Essex,  Massa¬ 
chusetts. 

Corbin,  Daniel  E ,  4185-A  Manches¬ 
ter  Street,  St.  Louis.  Missouri,  convict¬ 
ed  on  February  12,  1969,  in  the  Circuit 
Court  of  the  City  of  St.  Louis.  Missou¬ 
ri. 


Cordell.  Harold  E..  601  We.st  Mont¬ 
gomery.  Creston.  Iowa,  convicted  on 
November  18.  1965.  in  the  Union 
County  District  Court.  Iowa. 

Crowder,  Donald  S..  Route  2,  Box 
52  A4.  Camden  ton.  Missouri,  convicted 
on  April  22.  1974.  in  the  Circuit  Court 
for  the  County  of  St.  Louis.  Missouri. 

Curtis,  Larry  L..  9196  Little  Farm. 
Union  Lake,  Michigan,  convicted  on 
April  23,  1968,  in  the  Circuit  Court  for 
the  County  of  Oakland.  Pontiac. 
Michigan. 

Demos.  Harry  J..  Sr..  406  Eastern 
Street.  Grand  Rapids.  Michigan,  con¬ 
victed  on  March  23.  1970,  in  the  Kent 
Circuit  Court.  Grand  Rapids.  Michi¬ 
gan. 

Dcnnhardt.  Alton  W..  1821  38th 
Street.  Moline.  Illinois,  convicted  on 
September  17.  1965,  in  the  United 
States  District  Court.  Northern  Dis¬ 
trict  of  Illinois.  Eastern  Division. 

Dobson,  Phillip  W..  2061-D  Bronco 
Drive.  Langley  AFB,  Virginia,  convict¬ 
ed  on  June  15,  1973.  in  the  Municipal 
Court.  Sacramento  County.  California. 

Ewing,  George.  4020  Acord  Drive. 
Knoxville,  Tennessee,  eonvicted  on 
June  21.  1973,  in  the  United  States 
District  Court  for  the  Ea.stern  District 
of  Tennc.ssee.  Northern  Division. 

Flowers,  William  O.,  7538  Sullivan 
Road.  Baton  Rouge,  Louisiana,  con¬ 
victed  on  April  23.  1976.  in  the  Nine¬ 
teenth  Judicial  District  Court.  East 
Baton  Rouge  Parish.  Louisiana. 

Ford,  Curtis.  4005  W.  State  Highway 
#3.*  Port  Orchard.  Washington,  con¬ 
victed  on  Augu.st  19,  1974.  in  the 
Kitsap  County  Superior  Court.  Port 
Orchard.  Washington. 

Gadi.son,  Joseph.  Jr..  119  Garland. 
Apartment  2,  Flint.  Michigan,  convict¬ 
ed  on  October  4,  1971.  in  the  Circuit 
Court  of  Genesee  County.  State  of 
Michigan. 

Gengler,  Martin  L..  2718  141  h 

Avenue.  South.  Minneapolis.  Minneso¬ 
ta.  convicted  on  May  1,  1970,  in  the 
District  Court  of  the  South  Judicial 
District,  Hennepin  County.  Minnesota. 

Giesecke,  Roger  K.,  .3220  E.  2nd 
Street,  Wichita.  Kansas,  convicted  on 
August  11.  1975,  in  the  District  Court. 
Sedgwick  County.  Kansas. 

Granito.  Gary  A..  15428  N.  Central 
Avenue.  Phoenix.  Arizona,  convicted 
on  October  11,  1972,  in  the  Passaic 
County  Superior  Court.  Pas.'-aic,  New 
Jersey;  and  on  November  14.  1973.  in 
the  Essex  County  Superior  Court. 
Essex  County,  New  Jersey. 

Hanson,  Steven  M..  2740  9th  Lane. 
Apt.  113,  Anoka,  Minnesota,  convicted 
on  May  15,  1974,  in  the  District  Court. 
Fourth  Judicial  District.  County  of 
Hennepin,  State  of  Minnesota. 

Hargrove,  Connie  R..  2504 

McKleroy,  Anniston,  Alabama,  con¬ 
victed  on  January  23.  1974,  in  the 
United  States  District  Court  for  the 
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Eastern  Division  of  the  Northern  Dis¬ 
trict  of  Alabama. 

Hargrove,  Raymond.  2504  McKleroy, 
Anniston.  Alabama,  convicted  on  Jan¬ 
uary  23,  1974,  in  the  United  States 
District  Court,  Northern  District  of 

Hoffman,  William  M.,  1105  South 
3rd  Street.  Sauk  Rapids,  Minnesota, 
convicted  on  September  16,  1974,  in 
the  District  Court,  Ninth  Judicial  Dis¬ 
trict,  Itasca  County,  Minnesota;  and 
on  December  16.  1974,  in  the  District 
Court  for  the  Ninth  Judicial  District, 
Itasca  County.  Minnesota. 

Holmes.  Michael  L.,  P.O.  Box  52, 
Mineral,  Washington,  convicted  on 
June  21.  1976,  in  the  Superior  Court, 
Lewis  County,  Washington. 

Johnson,  L.  P.,  Route  2,  Box  153, 
Ronda,  North  Carolina,  convicted  on 
November  16,  1942,  on  April  22,  1947, 
on  May  23,  1952,  on  May  29,  1959,  and 
on  October  18.  1967,  in  the  United 
States  District  Court,  Wilkesboro, 
North  Carolina. 

Jones.  Alan  L.,  2340  S.  State  Road 
135,  Greenwood,  Indiana,  convicted  on 
June  24,  1969,  in  the  United  States 
District  Court,  Western  District  of 
Kentucky  at  Louisville. 

Jones,  Thomas  E.,  5712  Lakeshore 
Drive,  Fond  du  Lac,  Wisconsin,  con¬ 
victed  on  July  19,  1971,  in  the  Circuit 
Court  of  Winnebago  County,  Winne¬ 
bago.  Wisconsin. 

Kappell,  Donald  R..  224  Va  Franklin 
Street.  Little  Chute.  Wisconsin,  con¬ 
victed  on  December  22,  1975,  in  the 
Circuit  Court  for  the  County  of  Outa¬ 
gamie,  Wisconsin, 

Kelly,  Leonard  R.,  3018  Corksie, 
Houston.  Texas,  convicted  on  Decem¬ 
ber  15.  1972,  in  the  District  Court  of 
Hanes  County,  Texas. 

Kieffer,  James  K.,  11300  3rd  Avenue, 
Seattle,  Washington,  convicted  on  Oc¬ 
tober  6,  1969,  and  on  February  25, 
1972,  in  the  Superior  Court,  King 
County,  Washington. 

Kirk.  Roy  C.,  11  Lakeview  Drive, 
Tuscaloosa.  Alabama,  convicted  on 
June  14,  1976,  in  the  Circuit  Court, 
Sixth  Judicial  Circuit  of  Alabama, 
Tuscaloosa,  Alabama. 

Knoll,  Kenneth  L.,  641  Koontz 
Road,  Chehalis,  Washington,  convict¬ 
ed  on  September  22.  1975,  in  the  Cir¬ 
cuit  Court,  State  of  Oregon.  Douglas 
County. 

Lane.  George  V.,  21655  —  23  Mile 
Road,  Mount  Clemens,  Michigan,  con¬ 
victed  on  May  22,  1964,  in  the  Circuit 
Court  for  the  County  of  Washtenaw, 
Michigan. 

Lawson,  Jerome  F..  1012  East  27th 
Street,  Erie,  Pennsylvania,  convicted 
on  December  9,  1965,  in  the  Criminal 
Court  of  Erie  County. 

Lewis.  Charles  W.,  922  Polk  Street, 
Lynchburg.  Virginia,  convicted  in  May 
1967,  and  on  September  11,  1967,  in 


the  Lynchburg  Corporation  Court, 
Virginia. 

McMillen,  Gregory  V.,  R.D.  #3,  Box 
398,  Kittanning,  Pennsylvania,  con¬ 
victed  on  June  17,  1970,  in  the  Court 
of  Quarter  Sessions  of  the  County  of 
Armstrong.  Kittanning,  Pennsylvania, 
Commonwealth  of  Pennsylvania. 

Mabe,  Philip  K.,  Cedar  Fork  Road, 
Tazewell,  Tennessee,  convicted  on  Jan¬ 
uary  7,  1974,  in  the  Criminal  Court  of 
Washington  County,  Tennessee, 

Magnuson,  Eric  J.,  P.O.  Box  1142, 
Hwy.  2,  West,  Grand  Forks.  North 
Dakota,  convicted  on  November  18, 
1976,  in  the  District  Court,  First  Judi¬ 
cial  District,  Grand  Forks  County, 
North  Dakota. 

Marrison,  Forrest  L.,  1601  Lyons 
Avenue,  Lansing,  Michigan,  convicted 
on  June  30,  1961,  in  the  Ingham 
County  Circuit  Court,  Lansing.  Michi¬ 
gan. 

Marshall,  Vernon  E.,  2702  West  16th 
Street,  North  Platte,  Nebraska,  con¬ 
victed  on  December  19,  1974,  in  the 
District  Court,  Lincoln  County,  Ne¬ 
braska. 

Martin,  Harold  D.,  R.R.  #4,  Box 
172-19,  Dahlonega,  Georgia,  convicted 
on  June  6,  1960,  in  the  United  States 
District  Court,  Northern  District  of 
Georgia. 

Meyers,  Laurin  J.,  6285  North  170th 
Street,  Hugo,  Minnesota,  convicted  on 
November  10,  1955,  in  the  District 
Court,  Ramsey  County,  Minnesota, 
and  on  January  3.  1972,  in  the  District 
Court,  Ramsey  County,  Minnesota. 

Molini,  Joseph,  W..  37-33  28th 
Street,  Long  Island  City,  New  York, 
convicted  on  October  8,  1930,  in  the 
Supreme  Court,  Queens  County, 
Criminal  Term,  New  York. 

Nemchik,  Paul,  53  Briarcliffe  Road. 
Glenolden,  Pennsylvania,  convicted  on 
July  6,  1976,  in  the  United  States  Dis¬ 
trict  Court,  Eastern  District  of  Penn¬ 
sylvania. 

Newkirk,  Marlowe  E..  1118  West  7th 
Street,  Perris,  California,  convicted  on 
January  22,  1953,  in  the  United  States 
District  Court  for  the  Westen  District 
of  Arkansas,  Fort  Smith  Division. 

Nuesse,  Jack  E.,  11015  East  Broad¬ 
way,  Spokane.  Washington,  convicted 
on  March  25,  1974,  in  the  Superior 
Court  of  the  State  of  Washington  for 
King  County,  Washington. 

Perrow,  Robert.  3840  58th  Street, 
North.  St.  Petersburg,  Florida,  con¬ 
victed  on  October  2. 1939,  in  the  Kana¬ 
wha  County  Court.  West  Virginia;  and 
on  October  13,  1949,  in  the  Hustings 
Court  of  the  City  of  Roanoke,  Vir¬ 
ginia. 

Pomranky,  Timothy  S.,  2717  S.  Jef¬ 
ferson  Avenue,  Midland,  Michigan, 
convicted  on  May  20,  1968,  in  the  Cir¬ 
cuit  Court  for  the  County  of  Alpena, 
Michigan. 

Porter,  Russell.  R.,  11871  144th 
Avenue,  West  Olive,  Michigan,  con¬ 


victed  on  June  10,  1963,  in  the  Circuit 
Court  of  Ottawa  County,  Michigan. 

Redoux,  Houston.  5620  N.  Claiborne 
Avenue,  New  Orleans,  Louisiana,  con¬ 
victed  on  May  26,  1947,  in  the  State 
Court,  Lake  Charles,  Louisiana. 

Roberts,  William  S.,  Route  3,  Box 
77AA,  Benton,  Kentucky,  convicted  on 
November  2, 1976,  in  the  United  States 
District  Court,  Paducah,  Kentucky. 

Rohrer,  David  W.,  Box  147,  Rt.  4, 
Quarryville,  Pennsylvania,  convicted 
on  January  23.  1970,  in  the  Lancaster 
County  Common  Pleas.  Criminal  Divi¬ 
sion  Court,  Pennsylvania. 

Ross.  William  W.,  3821  NW.,  66th 
Street,  Oklahoma  City.  Oklahoma, 
convicted  on  September  4.  1975,  in  the 
United  States  District  Court  for  the 
Western  District,  Oklahoma. 

Scimeca,  John.  122  Slabey  Avenue, 
Malverne,  New  York,  convicted  on 
August  26,  1958,  in  the  Brooklyn 
Criminal  Court,  Brooklyn,  New  York; 
and  on  May  19,  1961,  in  the  United 
States  District  Court,  Southern  Dis¬ 
trict,  New  York,  New  York, 

Seesholtz,  Ronald  Lee,  327  Sell 
Street,  Johnstown,  Pennsylvania,  con¬ 
victed  on  December  10,  1958,  in  the 
Court  of  Oyer  and  Terminer  for  Cam¬ 
bria  County,  Pennsylvania. 

Shelby,  Albert  R.,  23  Park  Place, 
Short  Hill,  New  Jersey,  convicted  on 
April  12,  1948,  in  the  District  Court  of 
Hampshire  County,  Northampton, 
Massachusetts. 

Siever,  Charles  H.,  88  South  Street, 
Keyser,  West  Virginia,  convicted  on 
May  19,  1977,  in  the  United  States  Dis¬ 
trict  Court  for  the  Northern  District 
of  West  Virginia. 

Simmons,  Harold  S.,  Highway  78, 
Myrtle,  Mississippi,  convicted  on  Feb¬ 
ruary  6,  1978,  in  the  United  States  Dis¬ 
trict  Court,  Northern  District  of  Mis¬ 
sissippi,  Western  Division. 

Swaim,  James  C.,  Route  1,  Box  381, 
Roaring  River,  North  Carolina,  con¬ 
victed  on  November  18,  1957,  in  the 
United  States  District  Court,  Wilkes¬ 
boro,  North  Carolina. 

Tester,  Alger  E.,  Route  3,  Flemings- 
burg,  Kentucky,  convicted  on  March  7, 
1964,  in  the  Mason  County  Circuit 
Court,  Maysville,  Kentucky. 

Thunder,  James.  Route  1,  Box  91, 
Crandon.  Wisconsin,  convicted  on  No¬ 
vember  23,  1960,  in  the  Oneida  County 
Court,  Wisconsin;  and  on  December 
18,  1962,  in  the  Forest  County  Court, 
Wisconsin. 

Torrence,  Billy  R.,  424  St.  Croix,  St, 
Charles,  Missouri,  convicted  on  Febru¬ 
ary  7,  1972,  in  the  Circuit  Court  of  St. 
Charles  County,  Missouri. 

Wagner,  Richard  D.,  1702  6th 

Avenue,  North,  Moorhead,  Minnesota, 
convicted  on  November  24,  1976,  by  a 
General  Court  Martial,  United  States 
Army,  Fort  Bragg.  North  Carolina. 

Williams,  Buster.  Route  3,  Box  420, 
N.  Wilkesboro,  North  Carolina,  con- 
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used  in  preparing  Exhibit  I  (Section 
1121.45  of  the  Regulations).  Such  doc¬ 
uments  shall  be  made  available  during 
regular  business  hours  at  a  time  and 
place  mutually  agreeable  to  the  par¬ 
ties. 

The  offer  must  be  filed  and  served 
no  later  than  15  days  after  publication 
of  this  Notice.  The  offer,  as  filed,  shall 
contain  information  required  pursuant 
to  Section  1121.38(b)(2)  and  (3)  of  the 
Regulations.  If  no  such  offer  is  re¬ 
ceived,  the  certificate  of  public  con¬ 
venience  and  necessity  authorizing 
abandonment  shall  become  effectiv'e 
April  16,  1979. 

H.  G.  Homme,  Jr., 
Secretary. 

[PR  Doc.  79-6351  Filed  3-1-79;  8:45  am] 


[7035-01 -Ml 


working  papers,  and  other  documents 
used  in  preparing  Exhibit  I  (Section 
1121.45  of  the  Regulations).  Such  doc¬ 
uments  shall  be  made  available  during 
regular  business  hours  at  a  time  and 
place  mutually  agreeable  to  the  par¬ 
ties. 

The  offer  must  be  filed  and  served 
no  later  than  15  days  after  publication 
of  this  Notice.  The  offer,  as  filed,  shall 
contain  information  required  pursuant 
to  Section  1121.38(b)(2)  and  (3)  of  the 
Regulations.  If  no  such  offer  is  re¬ 
ceived,  the  certificate  of  public  con¬ 
venience  and  necessity  authorizing 
abandonment  shall  become  effective 
April  16.  1979. 

H.G.  Homme.  Jr.. 

Secretary. 

[FR  Doc.  79-6352  Piled  3-1-79;  8:45  am] 


victed  on  November  25,  1940.  on  May 
16,  1944,  on  November  28.  1945,  on  No¬ 
vember  20.  1959,  in  the  United  States 
District  Court,  Wilkesboro,  North 
Carolina:  and  on  September  24,  1963, 
in  the  United  States  District  Court, 
Wilson,  North  Carolina. 

Signed  at  Washington,  D.C.  this  9th 
day  of  January,  1979, 

John  G.  Krogman, 
Acting  Director,  Bureau  of 
Alcohol,  Tobacco,  and  Firearms. 

[FR  Doc.  79-6203  Piled  3-1-79;  8:45  am] 


[7035-01 -Ml 

INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-125  (Sub-No.  2F)] 

DURHAM  &  SOUTH  CAROLINA  RAILROAD  CO. 

ABANDONMENT  AND  ABANDONMENT  OF 
OPERATIONS  BY  NORFOLK  SOUTHERN 
RAILWAY  CO.  AT  DUNCAN  AND  BONSAL,  IN 

WAKE  COUNTY,  N.C;  NOTICE  OF  FINDINGS 

Notice  is  hereby  given  pursuant  to 
Section  10903  of  the  Interstate  Com¬ 
merce  Act  (49  U.S.C.  10903)  that  by  a 
Certificate  and  Decision  decided  Feb¬ 
ruary  8.  1979,  a  finding,  which  is  ad¬ 
ministratively  final,  was  made  by  the 
Commission,  Review  Board  Number  5, 
stating  that,  subject  to  the  conditions 
for  the  protection  of  railway  employ¬ 
ees  prescribed  by  the  Commission  in 
Oregon  Short  Line  R.  Co.— Abandon¬ 
ment  Goshe7i,  354  I.C.C.  584  (1978), 
and  for  public  use  as  set  forth  in  said 
decision,  the  present  and  future  public 
convenience  and  necessity  permit  the 
abandonment  by  Durham  and  South 
Carolina  Railroad  Company  (D&SC) 
and  abandonment  of  operations  by 
Norfolk  Southern  Railway  Company 
(NS)  of  that  portion  of  their  Durham 
Branch  extending  from  railroad  mile¬ 
post  DD-0.0  at  Duncan,  NC,  to  rail¬ 
road  milepost  DD- 10.43  at  Bonsai,  NC, 
a  distance  of  approximately  10.6  miles, 
in  Wake  County,  NC.  Trackage  be¬ 
tween  milepost  DD-0.0  and  milepost 
DD-0.4  at  Duncan  will  be  retained  and 
reclassified  to  permit  continued  serv¬ 
ice.  A  certificate  of  public  convenience 
and  necessity  permitting  abandon¬ 
ment  was  issued  to  the  Durham  and 
South  Carolina  Railroad  Company 
and  Norfolk  Southern  Railway  Com¬ 
pany.  Since  no  investigation  was  insti¬ 
tuted,  the  requirement  of  Section 
1121.38(a)  of  the  Regulations  that 
publication  of  notice  of  abandonment 
decisions  in  the  Federal  Register  be 
made  only  after  such  a  decision  be¬ 
comes  administratively  final  was 
waived. 

Upon  receipt  by  the  carrier  of  an 
actual  offer  of  financial  assistance,  the 
carrier  shall  make  available  to  the  of¬ 
feror  the  records,  accounts,  appraisals, 
working  papers,  and  other  documents 


[Docket  No.  AB-70  (Sub-No.  IF)] 

FLORIDA  EAST  COAST  RAILWAY  CO. 

Abandonment  in  Dode  County,  FIc.;  Notice  of 
Findings 

Notice  is  hereby  given  pursuant  to 
section  10903  of  the  Interstate  Com¬ 
merce  Act  (49  U.S.C.  10903)  that  by  a 
Certificate  and  Decision  decided  Feb¬ 
ruary  8,  1979,  a  finding,  which  is  ad¬ 
ministratively  final,  was  made  by  the 
Commission,  Review  Board  Number  5, 
stating  that,  subject  to  the  conditions 
for  the  protection  of  railway  employ¬ 
ees  prescribed  by  the  Commission  in 
Oregon  Short  Line  R.  Co.-Abandon- 
ment  Goshen,  354  I.C.C.  584  (1978), 
the  pre.sent  and  future  public  conven¬ 
ience  and  necessity  permit  the  aban¬ 
donment  by  the  Florida  East  Coast 
Railway  Company  of  a  portion  of  a 
line  of  railroad  known  as  the  old  main 
lines  south  of  Miami  to  Kendall,  ex¬ 
tending  from  the  Railway’s  mHepost 
365 -t- 1,018’ -f  near  N.W.  8th  Street, 
Miami,  FL,  to  milepost  366  \  410'  f  on 
or  at  the  north  bank  of  the  Miami 
River,  and  milepost  366  4  620  4  on  or  at 
the  south  bank  of  the  Miami  River  to 
milepo.st  375  4  2,012' 4  at  Kendall,  FL 
(the  intervening  segment  w'as  the 
Miami  River  Bridge  which  was  aban¬ 
doned  pursuant  to  ICC  Finance 
Docket  No.  26742),  a  distance  of  ap¬ 
proximately  10.19  miles  in  Dade 
County,  FL.  A  certificate  of  public 
convenience  and  necessity  permitting 
abandonment  was  issued  to  the  Flor¬ 
ida  East  Coast  Railway  Company. 
Since  no  investigation  was  instituted, 
the  requirement  of  Section  1121.38(a) 
of  the  Regulations  that  publication  of 
notice  of  abandonment  decisions  in 
the  Federal  Register  be  made  only 
after  such  a  decision  becomes  adminis¬ 
tratively  final  was  waived. 

Upon  receipt  by  the  carrier  of  an 
actual  offer  of  financial  assistance,  the 
carrier  shall  make  available  to  the  of¬ 
feror  the  records,  accounts,  appraisals. 


[  7035-01 -M] 

NATIONWIDE  AUTO  TRANSPORTERS,  INC. 

AGENCY:  Interstate  Commerce  Com¬ 
mission. 

ACTION:  Notice.  Released  Rates  Ap¬ 
plication  No.  MC-1475. 

SUMMARY:  Nationwide  Auto  Trans¬ 
porters,  Inc.  seeks  authority  to  publish 
released  rates  between  point  in  the 
United  States  on  personal  effects  not 
exceeding  500  pounds  which  owners 
may  leave  in  automobiles  tendered  for 
transportation  in  driveaway  service. 
The  net  effect  will  be  to  limit  appli¬ 
cant’s  maximum  liability  to  a  value  de¬ 
clared  by  the  shipper,  but  not  to 
exceed  $250. 

ADDRESSES:  Anyone  seeking  copies 
of  this  application  should  contact:  Mr. 
Allen  F.  Herman,  President,  Nation¬ 
wide  Auto  Transporters,  Inc.,  140 
Sylvan  Avenue,  Englewood  Cliffs.  New 
Jersey  07632. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Mr.  Max  Pieper,  Bureau  of  Traffic, 
Interstate  Commerce  Commission, 
Washington,  D.C.  20423,  Telephone 
(202) 275-7553. 

SUPPLEMENTARY  INFORMATION: 
Relief  is  sought  from  49  USC  10730. 
formerly  Section  20(11)  of  the  Inter¬ 
state  Commerce  Act  to  publish  re¬ 
leased  rates  in  tariffs  of  Nationwide 
Auto  Transporters,  Inc. 

H.  G.  Homme,  Jr.. 

Secretary. 

[FR  Doc.  79  8353  Filed  3-1-79;  8:45  am] 
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[7035-01 -M] 

[Docket  No.  AB-32  (Sub-No.  2P)»1 

ROBERT  W.  MESERVE  AND  BENJAMIN  H. 

LACY,  TRUSTEES  OF  THE  PROPERTY  OF 

BOSTON  B  MAINE  CORP^  DEBTOR 

Abandonment  Near  Acton  and  Maynard,  In 

Middlesex  County,  MA,  Notice  of  Findings 

Notice  is  hereby  given  pursuant  to 
Section  10903  of  the  Interstate  Com¬ 
merce  Act  (49  U.S.C.  10903)  that  by  a 
Certificate  and  Decision  decided  Janu¬ 
ary  29,  1979,  a  finding,  which  is  admin¬ 
istratively  final,  was  made  by  the 
Commission,  Review  Board  Number  5, 
stating  that,  subject  to  the  conditions 
for  the  protection  of  railway  employ¬ 
ees  prescribed  by  the  Commission  in 
Oregon  Short  Line  R.  Co.-Abcndon- 
ment  Goshen,  354  I.C.C.  584  (1978), 
the  present  and  future  public  conven¬ 
ience  and  necessity  permit  the  aban¬ 
donment  by  Robert  W.  Meserve  and 
Benjamin  H.  Lacy,  Trustees  of  the 
Property  of  Boston  and  Maine  Corpo¬ 
ration,  Debtor,  of  a  line  of  railroad 
known  as  the  Maynard  Branch  ex¬ 
tending  from  railroad  milepost  B  25.0 
in  Acton  to  the  end  of  the  line  at  rail¬ 
road  milepost  B  27.71  in  Maynard,  a 
distance  of  2.71  miles  in  Middlesex 
County,  MA.  A  certificate  of  public 
convenience  and  necessity  permitting 
abandonment  was  issued  to  the  Boston 
and  Maine  Corporation.  Since  no  in¬ 
vestigation  was  instituted,  the  require¬ 
ment  of  Section  1121.38(a)  of  the  Reg¬ 
ulations  that  publication  of  notice  of 
abandonment  decisions  in  the  Federal 
Register  be  made  only  after  such  a 
decision  becomes  administratively 
final  was  waived. 

Upon  receipt  by  the  carrier  of  an 
actual  offer  of  financial  ^sistance,  the 
carrier  shall  make  available  to  the  of¬ 
feror  the  records,  accounts,  appraisals, 
working  papers,  and  other  documents 
used  in  preparing  Exhibit  I  (Section 
1121.45  of  the  Regulations).  Such  doc¬ 
uments  shall  be  made  available  during 
regular  business  hours  at  a  time  and 
place  mutually  agreeable  to  the  par¬ 
ties. 

The  offer  must  be  filed  and  served 
no  later  than  15  days  after  publication 
of  this  Notice.  The  offer,  as  filed,  shall 
contain  information  required  pursuant 
to  Section  1121.38(b)  (2)  and  (3)  of  the 
Regulations.  If  no  such  offer  is  re¬ 
ceived,  the  certificate  of  public  con¬ 
venience  and  necessity  authorizing 
abandonment  shall  become  effective 
April  16.  1979. 

H.  G.  Homme,  Jr,. 

Secretary. 

[FR  Doc.  79-6354  Piled  3-1-79;  8:45  am] 


•Originally  docketed  as  AB-32  (Sub-No. 
IP). 


[7035-01 -M] 

tE>ocket  No.  AB-55  (Sub-No.  20F)] 

SEABOARD  COAST  LINE  RAILROAD  CO. 

Abandonmant  at  Miconopy  Junction  and 

LewroU  in  Alodiua  and  Marion  Countiet,  FL; 

Notice  of  f  indingt 

Notice  is  hereby  given  pursuant  to 
Section  10903  of  the  Interstate  Com¬ 
merce  Act  (49  U.S.C.  10903)  that  by  a 
Certificate  and  Decision  decided  Feb¬ 
ruary  8,  1979,  a  finding,  which  is  ad- 
ministratii'ely  final,  w^as  made  by  the 
Commission.  Review  Board  Number  5, 
stating  that,  subject  to  the  conditions 
for  the  protection  of  railway  employ¬ 
ees  prescribed  by  the  Commission  in 
Oregon  Short  Line  R.  Co.-Abandon- 
ment  Goshen,  354  I.C.C.  584  (1978), 
and  for  public  use  as  set  forth  in  said 
decision,  the  present  and  future  public 
convenience  and  necessity  permit  the 
abandonment  by  the  Seaboard  Coast 
Line  Railroad  Company  of  a  portion 
of  a  line  of  railroad  known  as  the 
Ocala  Subdivision,  extending  from 
railroad  milepost  AS-742.59  at  Mican- 
opy  Junction  in  Alachua  County,  FL, 
to  milepost  AS-756.00  near  Lowell  in 
Marion  County,  FL,  a  distance  of  13.41 
miles.  A  certificate  of  public  conven¬ 
ience  and  necessity  permitting  aban¬ 
donment  was  issued  to  the  Seaboard 
Coast  Line  Railroad  Company.  Since 
no  investigation  was  instituted,  the  re¬ 
quirement  of  Section  1121.38(a)  of  the 
Regulations  that  publication  of  notice 
of  abandonment  decisions  in  the  Fed¬ 
eral  Register  be  made  only  after  such 
a  decision  becomes  administratively 
final  was  waived. 

Upon  receipt  by  the  carrier  of  an 
actual  offer  of  financial  assistance,  the 
carrier  shall  make  available  to  the  of¬ 
feror  the  records,  accounts,  appraisals, 
working  papers,  and  other  documents 
used  in  preparing  Exhibit  I  (Section 
1121.45  of  the  Regulations).  Such  doc¬ 
uments  shall  be  made  available  during 
regular  business  hours  at  a  time  and 
place  mutually  agreeable  to  the  par¬ 
ties. 

The  offer  must  be  filed  and  served 
no  later  than  15  days  after  publication 
of  this  Notice.  The  offer,  as  filed,  shall 
contain  information  required  pursuant 
to  Section  1121.38(b)  (2)  and  (3)  of  the 
Regulations.  If  no  such  offer  is  re¬ 
ceived,  the  certificate  of  public  con¬ 
venience  and  necessity  authorizing 
abandonment  shall  become  effective 
April  16.  1979. 

H.  G.  Homme,  Jr,. 

Secretary. 

[PR  Doc.  79-6350  Piled  3-1-79;  8:45  am] 


(7035-01-M] 

[Notice  No.  32] 

MOTOR  CARRIER  TEMPORARY  AUTHORITY 
APPLICATIONS 

February  27,  1979. 

Important  notice:  The  following  are 
notices  of  filing  of  applications  for 
temporary  authority  under  Section 
210a(a)  of  the  Interstate  Commerce 
Act  provided  for  under  the  provisions 
of  49  CFR  1131.3.  These  rules  provide 
that  an  original  and  six  (6)  copies  of 
protests  to  an  application  may  be  filed 
with  the  field  official  named  in  the 
Federal  Register  publication  no  later 
than  the  15th  calendar  day  after  the 
date  of  the  notice  of  the  filing  of  the 
application  is  published  in  the  Federal 
Register.  One  copy  of  the  protest 
must  be  served  on  the  applicant,  or  its 
authorized  representative,  if  any,  and 
the  Protestant  must  certify  that  such 
service  has  been  made.  The  protest 
must  identify  the  operating  authority 
upon  which  it  is  predicated,  specifying 
the  “MC”  docket  and  “Sub”  number 
and  quoting  the  particular  portion  of 
authority  upon  which  it  relies.  Also, 
the  Protestant  shall  specify  the  service 
it  can  and  will  provide  and  the  amount 
and  type  of  equipment  it  will  make 
available  for  use  in  connection  with 
the  service  contemplated  by  the  TA 
application.  The  weight  accorded  a 
protest  shall  be  governed  by  the  com¬ 
pleteness  and  pertinence  of  the  protes- 
tant’s  information. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment  re¬ 
sulting  from  approval  of  its  applica¬ 
tion. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission,  Washington,  D.C.,  and 
also  in  the  ICC  Field  Office  to  wiiich 
protests  are  to  be  transmitted. 

Note.— All  applications  seek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted. 

Motor  Carriers  of  Property 

MC  126582  (Sub-4TA)  (Correction), 
filed  November  22,  1978,  published  in 
the  Federal  Register  issue  of  January 
15,  1979,  and  republished  as  corrected 
this  Issue.  Applicant:  CANOVA 
MOVING  AND  STORAGE.  1336 
Woolner  Avenue,  Fairfield.  CA  94533. 
Representative:  Jonathan  M.  Lindeke, 
Loughran  &  Hegarty,  100  Bush  Street. 
21st  Floor,  San  Francisco.  CA  94014. 
Used  household  goods,  restricted  to  the 
transportation  of  traffic  having  a  prior 
or  subsequent  movement,  in  contain¬ 
ers,  to  interstate  and  foreign  destina¬ 
tions,  beyond  the  points  authorized 
and  further  restricted  to  the  perform¬ 
ance  of  pickup  and  delivery  service  in 
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connection  with  packing,  crating  and 
containerization  or  unpacking,  uncrat¬ 
ing  or  decontainerization  of  such  traf¬ 
fic.  (1)  Between  points  in  Trinity 
County,  CA;  and  (2)  Between  points  in 
Trinity  County,  CA,  on  the  one  hand, 
and.  on  the  other,  points  in  Alameda. 
Amador,  Calaveras,  Colusa.  Del  Norte, 
El  Dorado,  Glenn.  Humboldt.  Lake, 
Lassen,  Marin,  Mendocino.  Plumas, 
San  Francisco,  San  Joabuin,  San 
Mateo,  Santa  Clara,  Santa  Cruz, 
Shasta,  Stanislaus,  Tehama,  Tuo¬ 
lumne,  Sonoma,  Napa,  Solano.  Contra 
Costa,  Yolo,  Sacramento,  Sutter, 
Butte,  Yuba,  Nevada  and  Placer  Coun¬ 
ties,  CA,  for  180  days.  An  underlying 
ETA  seeks  up  to  90  days  authority. 
SUPPORTING  SHIPPERS(S):  Chief, 
Regulatory  Law  Office,  U.S.  Army 
Legal  Services  Agency.  Dept,  of  Army 
(JALS-RL)  Room  20455,  Pentagon, 
Washington.  D.C.  20310.  SEND  PRO¬ 
TESTS  TO:  A.  J.  Rodriguez.  DS.  211 
Main  Street,  Suite  500,  San  Francisco, 
CA  94105.  The  purpose  of  this  republi¬ 
cation  is  to  correct  the  territorial  de¬ 
scription  in  (2)  above. 

MC  143775  (Sub-30TA)  (Correction), 
filed  November  6,  1978,  published  in 
the  Federal  Register  issue  of  Decem¬ 
ber  29,  1978,  and  republished  as  cor¬ 
rected  this  issue.  Applicant:  PAUL 
YATES,  INC.,  6601  W.  Orangewood, 
Glendale,  AZ  85301.  Representative: 
Michael  R.  Burke  (same  as  applicant). 
General  commodities  moving  on  bills 
of  lading  of  freight  forwarders  as  de¬ 
fined  in  Section  402(a)(5)  of  the  Inter¬ 
state  Commerce  Act.  Prom  points  in 
TX.  MO,  and  TN.  to  New  York,  NY; 
Patchogue,  LI,  NY;  Scranton,  Allen¬ 
town,  Harrisburg,  and  Philadelphia, 
PA;  New  Haven,  CT;  Worcester  and 


Boston,  MA;  Binghamton  and  Utica, 
NY,  Burlington,  VT;  Rochester  and 
Buffalo,  NY;  Baltimore,  MD;  Washing¬ 
ton,  DC;  Norfolk  and  Richmond,  VA; 
and  points  within  the  commercial 
zones  thereof,  for  180  days,  SUP¬ 
PORTING  SHIPPER:  Springmeier 
Shipping  Company,  Inc.,  1123  Hadley 
Street,  St.  Louis,  MO  63101.  SEND 
PROTESTS  TO:  Andrew  V.  Baylor 
DS,  ICC,  Room  2020  Federal  Bldg., 
230  N.  First  Avenue,  Phoenix,  AZ 
85025.  The  purpose  of  this  republica¬ 
tion  is  to  include  Harrisburg,  PA,  as  a 
destination  point. 

W-390  (Sub-9TA).  By  decision  en¬ 
tered  February  14,  1979,  the  Motor 
Carrier  Board  granted  Warrior  &  Gulf 
Navigation  Company,  Chickasaw,  AL, 
180  day  temporary  authority  com¬ 
mencing  March  1,  1979,  to  operate  as  a 
water  contract  carrier  in  the  transpor¬ 
tation  of  wood  pulp,  by  non-self-pro¬ 
pelled  vessels  with  the  use  of  separate 
towing  vessels,  for  the  account  of  Ala¬ 
bama  River  Pulp  Co.,  from  Claiborne, 
AL,  (Mile  69  on  the  Alabama  River)  to 
Mobile,  AL,  restricted  to  traffic  having 
a  prior  or  subsequent  movement  out- 
of-state.  Henry  M.  Wick,  Jr.,  2310 
Grant  Bldg.,  Pittsburgh,  PA,  15219, 
for  applicant.  Any  interested  person 
may  file  a  petition  for  reconsideration 
within  20  days  of  the  date  of  this  pub¬ 
lication.  Within  20  days  after  the 
filing  of  such  petition  with  the  Com¬ 
mission,  any  interested  person  may 
file  and  serve  a  reply  thereto. 

By  the  Commission. 

H.  G.  Homme,  Jr., 
Secretary. 

IFR  Doc.  79-6392  Filed  3-1-79;  8:45  am) 
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1 

[M-198.  February  27,  19791 
CIVIL  AERONAUTICS  BOARD. 

TIME  AND  DATE:  2  p.m.,  February 
27.  1979. 

PLACE:  Room  1011,  1825  Connecticut 
Avenue  NW.,  Washington,  D.C.  20428. 

SUBJECT:  Negotiations  with  Nigeria 
(BIA,  BPDA,  OEA.  BCP,  OGC). 

STATUS:  Closed. 

PERSON  TO  CONTACT: 

Phyllis  T.  Kaylor.  the  Secretary. 
202-673-5068. 

SUPPLEMENTARY  INFORMATION: 
The  staff  submitted  a  Memorandum 
to  the  Board  on  February  23,  that 
asked  the  Board  to  vote  by  tally  sheet. 
At  9:30  A.M.  on  Tuesday,  February  27, 
1979  the  Board  decided  that  it  wished 
to  discuss  this  item  in  closed  session. 
The  negotiations  are  scheduled  to 
begin  in  Lagos  on  either  February  28 
or  March  2,  1979.  Accordingly,  the  fol¬ 
lowing  Members  have  voted  that 
agency  business  requires  that  the 
Board  meet  on  less  than  seven  days’ 
notice  and  that  no  earlier  announce¬ 
ment  of  the  meeting  was  possible: 

Chairman,  Marvin  S.  Cohen 
Member,  Richard  J.  O'Melia 
Member.  Elizabeth  E.  Bailey 
Member,  Gloria  Schaffer 

This  memo  concerns  strategy  and 
positions  that  may  be  taken  by  the 
United  States  in  negotiations  with  Ni¬ 
geria.  Public  disclosures,  particularly 
to  foreign  governments,  of  opinions. 


evaluations,  and  strategies  relating  to 
the  issues  could  seriously  compromise 
the  ability  of  the  United  States  Dele¬ 
gation  to  achieve  agreements  which 
would  be  in  the  best  interest  of  the 
United  States.  Accordingly,  the  follow¬ 
ing  Members  have  voted  that  the 
meeting  on  this  subject  would  involve 
matters  the  premature  disclosure  of 
.which  would  be  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action  within  the  meaning  of 
the  exemption  provided  under  5  U.S.C. 
552b<c)(9)(B)  and  14  CFR  Section 
310b.5(9)(B)  and  that  any  meeting  on 
this  item  should  be  closed: 

Chairman.  Marvin  S.  Cohen 
Member.  Richard  J.  O  Melia 
Member.  Elizabeth  E.  Bailey 
Member.  Gloria  Schaffer 

PERSONS  EXPECTED  TO  ATTEND: 

Board  Mfmbers 

Chairman.  Marvin  S.  Cohen 
Member.  Richard  J.  O'Melia 
Member,  Elizabeth  E.  Bailey 
Member.  Gloria  Schaffer 

Assistants  to  Board  Members 

Mr.  Sanford  Rederer 
Mr.  David  M.  Kirstein 
Mr.  Elias  Rodriguez 
Mr.  Stephen  H.  Lachter 

Office  of  the  Managing  Director 

Mr.  John  H.  Hancock 

Bureau  of  International  Aviation 

Mr.  Donald  A.  Parmer.  Jr. 

Mr.  Frank  S.  Murphy 
Mr.  David  Levitt 
Mr.  John  Driscoll 
Mr.  Chuck  Hedges 

Bureau  of  Pricing  and  Domestic  Aviation 

Mr.  Michael  E.  Levine 
Ms.  Barbara  A.  Clark 
Mr.  Jame.s  L.  Deegan 
Mr.  Herbert  P.  Aswall 
Mr.  Douglas  V.  Leister 

Office  of  Economic  Analysis 

Mr.  Robert  Prank 
Mr.  Richard  Klem 

Office  of  General  Counsel 

Mr.  Philip  J.  Bakes,  Jr. 

Mr.  Gary  J.  Edles 
Mr.  Peter  B.  Schwarzkopf 
Mr.  Michael  Schopf 
Ms.  Carol  Light 


Office  of  the  Secretary 

Mrs.  Phyllis  T.  Kaylor 
Ms.  Louise  Patrick 
Ms.  Linda  Senese 

General  Counsel  Certification 

I  certify  that  this  meeting  may  be 
closed  to  the  public  under  5  U.S.C. 
552b(cM9)(B)  and  14  CFR  310b.5(9)(B) 
and  that  the  meeting  may  be  closed  to 
public  observation. 

PhiiL  Baker, 

,  General  Counsel. 

[S-422-79  Piled  2-28-79;  3:48  pml 
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(M-197.  Arndt.  2;  February  27.  19791 
CIVIL  AERONAUTICS  BOARD. 

TIME  AND  DATE:  10  a.m..  March  1. 
1979. 

PLACE:  Room  1027,  1825  Connecticut 
Avenue  NW„  Washington.  D.C.  20428. 

SUBJECT: 

15a.  Docket  33239,  et  al..  Service  Acros.s 
The  Northern  Tier.  (BPDA,  BLJ.  OGC) 

23a.  United's  proposal  not  to  pay  compi’ii- 
sation  for  denied  boarding  when  capacity 
due  to  inoperative  emergency  extsts. 
(BPDA) 

STATUS:  Open. 

PERSON  TO  CONTACT: 

Phyllis  T.  Kaylor,  the  Secretary. 
202-673-5068. 

SUPPLEMENTARY  INFORMATION: 
It  is  important  that  Item  15a  be  con¬ 
sidered  as  early  as  po.ssible  so  that  if 
the  Board  adopts  the  Bureau’s  recom¬ 
mendation,  the  exemption  authority 
involved  can  be  implemented  as  soon 
as  possib^f.  Such  proposed  services 
would  augment  those  of  Northwest 
across  the  Northern  Tier.  Item  23a 
was  not  submitted  earlier  due  to  the 
absence  of  staff  during  the  recent  in¬ 
clement  weather:  the  Board  must  act 
on  whether  to  suspend  or  not  before 
March  1st  and  this  order  follows  the 
precedent  of  recent  Board  orders.  Ac¬ 
cordingly,  the  following  Members  have 
voted  that  agency  business  requires 
the  addition  of  Items  15a  and  23a  to 
the  March  1,  1979  agenda  and  that  no 
earlier  announcement  of  these  addi¬ 
tions  was  possible: 
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Chairman.  Marvin  S.  Cohen 
Member.  Richard  J.  O'Melia 
Member,  Elizabeth  E.  Bailey 
Member,  Gloria  Schaffer 

(S-423-79  Piled  2-28-79:  3:48  pm] 
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[M-197,  Arndt.  3:  February  27, 1979] 
CIVIL  AERONAUTICS  BOARD. 

TIME  AND  DATE:  10  a.m.,  March  1. 
1979. 

PLACE:  Room  1027,  1825  Connecticut 
Avenue  NW.,  Washington,  D.C.  20428. 

SUBJECT;  15.  Docket  33221,  Joint  ap¬ 
plication  of  Frontier  and  Louisville  for 
exemption  authority  in  the  Louisville- 
Kansas  City  Market.  (BPDA,  OGC.) 

STATUS:  Open. 

PERSON  TO  CONTACT; 

Phyllis  T.  Kaylor,  the  Secretary, 
202-673-5068. 

SUPPLEMENTARY  INFORMATION: 
Weather  conditions  and  staff  illness 
prevented  the  staff  from  completing  a 
proposed  revision  to  the  memo  and 
order.  Accordingly,  the  following 
Members  have  voted  that  agency  busi¬ 
ness  requires  the  deletion  of  Item  15 
from  the  March  1,  1979  agenda  and 
that  no  earlier  announcement  of  this 
deletion  was  possible: 

Chairman  Marvin  S.  Cohen 
Member,  Richard  J.  O'Melia 
Member,  Elizabeth  E.  Bailey 
Member,  Gloria  Schaffer 

[S-424-79  Piled  2-28-79;  3:48  pm] 
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(M-197,  Arndt.  4:  February  27,  1979] 
CIVIL  AERONAUTICS  BOARD. 

TIME  AND  DATE:  10  a.m.,  March  1, 
1979. 

PLACE:  Room  1027,  1825  Connecticut 
Avenue  NW.,  Washington,  D.C.  20428. 

SUBJECT; 

19.  Docket  34404.  National’s  notice  of 
intent  to  suspend  service  at  Daytona  Beach, 
Florida,  under  Section  401(j)(l).  (Memo 
#8533.  BPDA.  OCCR) 

21.  Docket  34509;  Piedmont's  notice  of 
intent  to  suspend  service  at  Greenville-Spar- 
tansburg.  South  Carolina,  under  section 
401(jKl).  (Memo  #8534,  BPDA,  OCCR) 

STATUS:  Open. 

PERSON  TO  CONTACT; 

Phyllis  T.  Kaylor,  the  Secretary, 
202-673-5068. 

SUPPLEMENTARY  INFORMATION: 
Items  19  and  21  are  being  deleted  be¬ 
cause  additional  filings  in  both  these 
matters  were  received  which  are  not 


covered  in  the  memoranda  and  draft 
notices.  Accordingly,  the  following 
Members  have  voted  that  agency  busi¬ 
ness  requires  the  deletion  of  Items  19 
and  21  from  the  March  1,  1979  agenda 
and  that  no  earlier  announcement  of 
this  change  was  possible; 

Chairman.  Marvin  S.  Cohen 
Member,  Richard  J.  O'Melia 
Member,  Elizabeth  E.  Bailey 
Member,  Gloria  Schaffer 

[S-425-79  Filed  2-28-79;  3:48  p.m.] 
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EQUAL  EMPLOYMENT  OPPORTU¬ 
NITY  COMMISSION, 

TIME  AND  DATE:  9:30  AM  (Eastern 
Time),  Tuesday,  March  6,  1979. 

PLACE:  Commission  Conference 

Room  No.  5240,  on  the  fifth  floor  of 
the  Columbia  Plaza  Office  Building, 
2401  E  Street  NW,  Washington,  DC. 
20506. 

STATUS:  Part  will  be  open  to  the 
public  and  part  will  be  closed  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 
Open  to  the  public. 

1.  Proposed  designation  of  the  Jackson¬ 
ville  (Florida)  Community  Relations  Com¬ 
mission  as  a  706  Agency. 

2.  Final  designation  of  four  state  or  local 
agencies  as  706  Agencies. 

3.  Internal  procedures  for  handling  mat¬ 
ters  brought  before  EEOC  for  coordination 
under  Executive  Order  12067. 

4.  Questions  and  Answers  on  Amended 
Sex  Discrimination  Guidelines  and  Preg¬ 
nancy  Discrimination  Act. 

5.  Report  on  Commission  operations  by 
the  Executive  Director. 

Closed  to  the  public: 

Litigation  Authorization;  General  Counsel 
Recommendations;  Matters  closed  to  the 
public  under  the  Commission’s  regulations 
at  29  CFR  1612.13. 

Note.— Any  matter  not  discussed  or  con¬ 
cluded  may  be  carried  over  to  a  later  meet¬ 
ing. 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Marie  D.  Wilson,  Executive  Officer, 
Executive  Secretariat,  at  202-634- 
6748. 

This  Notice  Issued  February  27,  1979 
[S-413-79  Filed  2-28-79;  11:47  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION. 

TIME  AND  DATE:  9:30  a.m.,  Wednes¬ 
day,  February  28,  1979. 


PLACE:  Room  856,  1919  M  Street, 
N.W„  Washington.  D.C, 

STATUS:  Open  Commission  Meeting. 

CHANGES  IN  THE  MEETING:  The 
following  items  have  been  deleted: 

Agenda,  Item  No.,  and  Subject 

Safety  &  Special  Radio  Services— 2— Dispo¬ 
sition  of  Petitions  for  Rule  Making.  _ 

Television— 2— Application  of  Arkansas  ETV 
Commission  for  CP  for  new  noncommer¬ 
cial  educational  TV  station  on  channel  *6, 
Mountain  View,  Arkansas,  et  al. 

Additional  information  concerning 
these  items  may  be  obtained  from  the 
FCC  Public  Information  Office,  tele¬ 
phone  number  202-632-7260. 

Issued;  February  27,  1979. 

[S-4 18-79  Filed  2-28.79;  2:36  pm] 
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FEDERAL  DEPOSIT  INSURANCE 

CORPORATION. 

TIME  AND  DATE:  2  p.m.  on  Tuesday, 

March  6,  1979. 

PLACE:  Board  Room,  6th  Floor,  FDIC 

Building,  550,  17th  Street  NW.,  Wash¬ 
ington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Disposition  of  minutes  of  previous  meetings. 

Memorandum  and  resolution  proposing  the 
revision  of  Part  334  of  the  Corporation’s 
rules  and  regulations,  entitled  "Bank 
Service  Arrangements”  in  order  to  imple¬ 
ment  Section  308  of  the  Financial  Institu¬ 
tions  Regulatory  and  Interest  Rate  Con¬ 
trol  Act  of  1978. 

Staff  recommendations  for  making  publicly 
available  the  record  of  proceedings  on  Sec¬ 
tion  8(b)  hearings  initiated  for  insider 
abuse  and  consumer  and  civil  rights  issues. 

Memorandum  requesting  Authorization  of 
Expenditures  for  Advanced  Course  in 
Bank  Analysis  to  be  conducted  by  Cates, 
Lyons  &  Co.,  Inc. 

Memorandum  proposing  the  payment  of  a 
sixty  percent  dividend  in  connection  with 
the  receivership  of  The  Peoples  State  Sav¬ 
ings  Bank,  Auburn,  Michigan. 

Appeal,  pursuant  to  the  Freedom  of  Infor¬ 
mation  Act.  from  the  Corporation’s  earlier 
denial  of  a  request  for  records. 

Resolution  regarding  Regional  Director 
Phillippe’s  Retirement. 

Reports  of  committees  and  officers: 

Minutes  of  the  actions  approved  by  the 
Committee  on  Liquidations,  Loans  and 
Purchases  of  Assets  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 

Reports  of  the  Director  of  the  Division 
of  Bank  Supervision  with  respect  to  appli¬ 
cations  or  requests  approved  by  him  and 
the  various  Regional  Directors  pursuant 
to  authority  delegated  by  the  Board  of  Di¬ 
rectors. 

Report  of  the  Executive  Secretary  re¬ 
garding  his  transmittal  of  "no  significiant 
effect”  competitive  factor  reports. 
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CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Mr.  Hoyle  L.  Robinson,  Acting  Ex¬ 
ecutive  Secretary.  202-389-4425. 

[S-4 15-79  Piled  2-28-79;  2:36  p.tn.) 
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FEDERAL  DEPOSIT  INSURANCE 

CORPORATION. 

TIME  AND  DATE:  2:30  p.m.  on  Tues¬ 
day,  March  6,  1979. 

PLACE:  Board  Room,  6th  Floor,  FDIC 

Building.  550  17th  Street.  N.W..  Wash¬ 
ington,  D.C. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Application  for  consent  to  establish  a  bank¬ 
ing  facility: 

Suburban  Trust  and  Savings  Bank,  Oak 
Park.  Illinois,  for  consent  to  establish  a 
banking  facility  at  840  South  Euclid 
Avenue,  Oak  Park.  Illinois. 

Application  for  consent  to  establish  a 
branch; 

Provident  Savings  Bank.  Jersey  City, 
New  Jersey,  for  consent  to  establish  a 
branch  in  the  Kingsway  Plaza  Shopping 
Center,  Route  41  and  Lenola  Road,  Maple 
Shade,  New  Jersey. 

Recommendations  regarding  the  liquidation 
of  a  bank's  a.ssets  acquired  by  the  Corpo¬ 
ration  in  its  capacity  as  receiver,  liquida¬ 
tor.  or  liquidating  agent  of  those  as.sets: 

Ca.se  No.  43.813-L— Franklin  National 
Bank.  New  York.  New  York 

Case  No.  43.820-L— First  State  Bank  of 
Northern  Caiifornia.  San  Leandro.  Caii- 
fornia 

Ca.se  No.  43.824-L— Banco  Credito  y 
Ahorro  Ponceno.  Ponce.  Puerto  Rico 

Ca.se  No.  43.825-L— American  Bank  & 
Trust,  Orangeburg.  South  Caiolina 

Memorandum  re;  The  New  Boston  Bank 
&  Trust  Company,  Boston.  Massachusetts 

Memorandum  re;  Surety  Bank  and 
Trust  Company.  Wakefield,  Massachu¬ 
setts 

Memorandum  re;  Surety  Bank  and 
Trust  Company.  Wakefield.  Massachu¬ 
setts 

Memorandum  re:  American  Bank  &. 
Trust  Company.  New  York.  New  York 

Recommendations  with  re.spect  to  the  initi¬ 
ation  or  termination  of  cease-and-desist 
proceedings,  termination-of-insurance  pro¬ 
ceedings,  or  suspension  or  removal  pro¬ 
ceedings  against  certain  insured  banks  or 
officers  or  directors  thereof: 

Names  of  persons  and  names  and  loca¬ 
tions  of  banks  authorized  to  be  exempt 
from  di.sclosure  pursuant  to  the  provisions 
of  subsections  (cHG),  (cK8),  and 
(c)(9)(A)(ii)  of  the  ‘Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(6).  (cM8). 
and  (c)(9)(A)(ii>). 

Personnel  actions  regarding  appointments, 
promotions,  administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  sub.sections  (c)(2)  and  (cK6) 


of  the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2)  and  (cK6)>. 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Mr.  Hoyle  L.  Robinson.  Acting  Ex¬ 
ecutive  Secretary.  202-389-4425 
tS-416-79  Filed  2-28-79;  2:36  pml 
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February  28,  1979. 

FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

TIME  AND  DATE:  February  28.  1979, 
approximately  3:30  p.m. 

PLACE:  825  North  Capitol  St..  N.E.. 
Washington,  D.C.  20426.  Room  9306. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Matters  concerning  the  agency’s  par¬ 
ticipation  in  a  civil  action. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION: 

Kenneth  F.  Plumb,  Secretary,  Tele¬ 
phone  202-275-4166. 

[S-417-79  Filed  2-28  79;  2:36  pml 


[6730-01 -M] 

10 

FEDERAL  MARITIME  COMMIS¬ 
SION. 

TIME  AND  DATE:  March  7.  1979,  10 
a.m. 

PLACE:  Room  12126,  1100  L  Street. 
NW.  Washington.  D.C.  20573. 

STATUS:  Parts  of  the  meeting  will  be 
open  to  the  public. 

The  rest  of  the  meeting  will  be 
closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED; 
Portions  open  to  the  public: 

1.  E.  Allen  Brown— Request  for  hearing  on 
intended  denial  of  independent  ocean 
freight  forwarder  license. 

2.  Agreement  No.  10332— Petition  of  par¬ 
ties  for  clarification  of  chartering  authority. 

Portions  closed  to  the  public; 

1.  Docket  No.  73-80:  Cargo  Diversion  Prac¬ 
tices  at  U.S.  Gulf  Ports  by  Common  Carri¬ 
ers  by  Water  Which  Are  Members  of  the 
Gulf-European  Freight  Association— Peti¬ 
tion  for  reconsideration  of  Commission’s 
order  of  discontinuance. 

2.  Docket  No.  76-11:  In  Re  Agreements  150 
DR-7  and  3103  DR-7— Discussion  of  the 
record. 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Francis  C.  Hurney,  Secretary.  202- 
523-5725. 

tS-4 10-79  Piled  2-28  79;  10:45  ami 
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February  28.  1979. 

FEDERAL  MINE  SAFETY  AND 
HEALTH  REVIEW  COMMISSION. 

TIME  AND  DATE:  10  a.m.,  March  2. 
1979. 

PLACE:  Room  600,  1730  K  Street 
NW.,  Washington.  D.C. 

STATUS:  This  meeting  will  be  open. 
MATTER  TO  BE  CONSIDERED: 

The  Commission  will  consider  and 
act  upon  the  following: 

Local  Union  No.  5429,  United  Mine  Work¬ 
ers  of  America  v.  Consolidation  Coal  Co.. 
MORG  79-13.  (Petition  for  Discretionary 
Review') 

It  was  determined  by  unanimous  vote  of 
the  Commissioners  that  Commission  busi¬ 
ness  required  that  a  meeting  be  held  on  this 
item  and  that  no  earlier  announcement  of 
the  meeting  was  possible. 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION; 

Joanne  Kelley,  202-653-5632. 
[S-421-79  Piled  2-28-79:  3:27  pml 
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FEDERAL  RESERVE  SYSTEM. 
BOARD  OF  GOVERNORS. 

TIME  AND  DATE;  10  a  m..  Wednes¬ 
day.  March  7.  1979. 

PLACE:  20th  Street  and  Constitution 
Avenue  NW..  Washington.  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 
Summary  Agenda 

Because  of  its  routine  nature,  no  substan¬ 
tive  discussion  of  the  following  item  is  an¬ 
ticipated.  This  matter  will  be  voted  on  with¬ 
out  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to 
the  discussion  agenda. 

1.  Report  to  the  Comptroller  of  the  Cur¬ 
rency  regarding  the  competitive  factors  in¬ 
volved  in  the  proposed  merger  of  The 
Sharpsburg  Bank  of  Washington  County. 
Sharpsburg,  Maryland,  with  The  First  Na¬ 
tional  Bank  of  Maryland.  Baltimore.  Mary¬ 
land. 

Discussion  Agenda 

1.  Proposed  regulations  to  implement  sec¬ 
tions  of  the  Electronic  Fund  Transfer  Act 
limiting  liability  for  the  unauthorized  use  of 
an  EFT  card  and  restricting  the  unsolicited 
distribution  of  such  cards.  (Proposed  earlier 
for  public  comment:  docket  no.  R-0193). 

2.  Any  agenda  items  carried  forward  from 
a  previousiy  announced  meeting. 

Note.— This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend.  Cas¬ 
settes  will  be  available  for  listening  in  the 
Board’s  Freedom  of  Information  Ofhce,  and 
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copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to:  Free¬ 
dom  of  Information  Office.  Board  of  Gover¬ 
nors  of  the  Federal  Reserve  System,  Wash¬ 
ington.  D.C.  20551. 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to 
the  Board,  202-452-3204. 

Dated:  February  28,  1979. 

Theodore  E.  Allison, 
Secreta  ry  of  the  Boa  rd. 
lS-4 14-79  Filed  2-28-79;  2:28  pm] 
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FEDERAL  TRADE  COMMISSION. 

"FEDERAL  REGISTER”  CITATION 
OF  PREVIOUS  ANNOUNCEMENT: 
F.R.  44,  February  21,  1979,  Page  No. 
10567. 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OP  THE  MEETING:  2 
p.m.,  Tuesday,  February  27,  1979. 

CHANGES  IN  THE  AGENDA:  The 
Federal  Trade  Commission  has 
changed  the  time  of  its  previously  an¬ 
nounced  open  meeting  of  Tuesday. 
February  27.  1979,  2:00  p.m.,  to  1:00 
p.m. 

[S  411-79  Filed  2-28-79;  10:24  am] 
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FEDERAL  TRADE  COMMISSION. 

TIME  AND  DATE;  2  p.m.,  Thursday, 
March  8,  1979. 

PLACE:  Room  532,  (open);  Room  540 
(closed)  Federal  Trade  Commission 
Building,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Wa.shington,  D.C.  20580. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 
Portions  open  to  Public: 

(1)  Ora!  Argument  in  KaLser  Aluminum  & 
Chemical  Corporation,  Docket  9080. 

Portions  closed  to  the  Public: 

(2)  Executive  Se.ssion  to  Discuss  Oral  Ar¬ 
gument  in  Kaiser  Aluminum  &  Chemical 
Corporation,  Docket  9080. 


CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Ira  J.  Furman,  Office  of  Public  In¬ 
formation:  (2)  523-3830;  Recorded 
Message;  (202)  523-3806. 

tS-412-79  Filed  2-28-79;  10:24  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION. 

"FEDERAL  REGISTER”  CITATION 
OP  PREVIOUS  ANNOUNCEMENT: 
44  FR  11164,  February  27.  1979. 

STATUS:  Closed  meeting. 

PLACE:  Room  825,  500  North  Capitol 
Street,  Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED: 
February  22,  1979. 

CHANGES  IN  MEETING:  Deletion/ 
rescheduling/additional. 

The  following  closed  item  scheduled 
for  Wednesday,  February  28,  1979  at 
10:00  a.m.,  has  been  rescheduled  for 
Thursday,  March  1,  1979,  immediately 
following  the  open  meeting  at  10:00 
a.m. 

Institution  and  settlement  of  admin¬ 
istrative  proceedings  of  an  enforce¬ 
ment  nature. 

The  following  additional  items  will 
be  considered  at  a  closed  meeting 
scheduled  for  Thursday,  March  1, 
1979,  immediately  following  the  open 
meeting  at  10:00  a.m. 

Regulatory  matter  regarding  financial  in¬ 
stitution. 

Authorization  to  discu.ss  settlement  of 
po.ssible  enforcement  action. 

Institution  of  injunctive  action. 

Other  litigation  matter. 

Chairman  Williams  and  Commis¬ 
sioners  Loomis,  Evans,  and  Pollack  de¬ 
termined  that  Commission  business  re¬ 
quired  the  above  changes  and  that  no 
earlier  notice  thereof  was  possible. 

February  27,  1979. 

(S-419-79  Filed  2-28-79;  3:16  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION. 

Notice  is  hereby  given,  pursuant  to 
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the  provisions  of  the  Government  in 
the  Sunshine  Act,  Pub.  L,  94-409.  that 
the  Securities  and  Exchange  Commis¬ 
sion  will  hold  the  following  meetings 
during  the  week  of  March  5,  1979,  in 
Room  825,  500  North  Capitol  Street, 
Washington,  D.C. 

A  closed  meeting  will  be  held  on 
Tuesday.  March  6,  1979,  at  10:00  a.m. 
An  open  meeting  will  be  held  on 
Wednesday,  March  7.  1979,  at  10:00 

а. m. 

The  Commissioners,  their  legal 
assistants,  the  Secretary  of  the  Com¬ 
mission,  and  recording  secretaries  will 
attend  the  closed  meetings.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  pres¬ 
ent. 

The  General  Counsel  of  the  Com¬ 
mission,  or  his  designee,  has  certified 
that,  in  his  opinion,  the  items  to  be 
considered  at  the  closed  meetings  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(cK4)(8K9)(A)  and  (10)  and  17 
CPR  200.402(a)(8)(9)(i)  and  (10). 

Chairman  Williams  and  Commis¬ 
sioners  Loomis,  Evans  and  Pollack  de¬ 
termined  to  hold  the  aforesaid  meet¬ 
ings  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  March 

б.  1979,  will  be: 

Litigation  matter. 

Access  to  investigative  files  by  Federal. 
State,  or  Self-Regulatory  Authorities. 

Settlement  of  administrative  procedlngs 
of  an  enforcement  nature. 

Institution  of  injunctive  action. 

Personnel  security  matter. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday. 
March  7,  1979,  will  be; 

1.  Consideration  of  an  application  by 
Rollin  F.  Perry  to  be  employed  by  Jo- 
sephthal  &  Company,  Inc.,  a  broker-dealer 
reghstered  with  the  Commission,  in  view  of  a 
Commission  Order  of  July  31,  1975,  barring 
him  from  being  associated  with  any  broker 
or  dealer,  with  the  proviso  that  after  two 
years,  he  may  apply  to  become  so  a.ssociat- 
ed.  For  further  information,  please  contact 
James  G.  Mann  at  (202)  755-1663. 

FOR  FURTHER  INFORMATION, 
PLEASE  CONTACT; 

George  G.  Yearsich  at  (202)  755- 

1100. 

P^RUARY  27,  1979 

[S-420-79  Piled  2-28-79;  3:16  pm] 
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